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PREFACE 

This  book  is  intended  (1)  to  assist  the  study  of  English 
law  from  a  comparative  point  of  view  ;  (2)  to  give  an  insight 
into  the  latest  and  most  perfect  attempt  to  systematize  the 
whole  of  the  piivate  law  of  a  country;  (3)  to  give  some 
practical  help  to  the  increasing  number  of  practitioners  who 
in  the  course  of  their  daily  work  have  to  deal  with  questions 
of  foreign  and  private  international  law.  The  following  few 
words  of  explanation  on  each  of  these  three  points  will,  I  hope, 
further  elucidate  my  aims  and  objects. 

1.  The  time-honoured  sarcasm  about  the  jurist  who  knows 
every  system  of  law  except  his  own  is  not  quite  without 
justification.  There  are  no  doubt  in  every  country  some  men 
who,  partly  by  desultory  reading  and  partly  on  hearsay,  have 
acquired  some  vague  notions  about  foreign  law,  and  who  have 
studied  their  own  law  by  the  same  methods  and  with  the 
same  results.  Such  men  have  as  little  in  common  with  the 
true  representatives  of  the  science  of  comparative  law  as  the 
silver-tongued  orators  who  discourse  on  Plato  to  fashionable 
audiences  have  in  common  with  the  genuine  students  of  philo- 
sophy. But  they  have — in  this  country  more  than  else- 
where— succeeded  in  creating  an  amount  of  prejudice  on  the 
subject  which  it  is  difficult  to  remove,  notwithstanding  the 
fact  that  some  of  the  most  eminent  writers  on  English  law 
and  some  of  the  most  successful  practical  lawyers  are  known 
to  have  a  deep  and  comprehensive  knowledge  of  Koman 
law  or  of  modern  continental  law  or  of  both.  There  are, 
however,  many  indications  of  the  fact  that  the  narrow  con- 
ceptions about  the  objects  and  methods  of  legal  education 
which  have  to  a  certain  extent  helped  to  maintain  the  preju- 
dice referred  to  above  are  gradually  disappearing.  Even 
those  who  look  upon  the  study  of  law  exclusively  as  a  help 
to  professional  success  have  begun  to  see  that  the  grasp  of 
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legal  principles  is  of  greater  value  than  mere  knowledge  of 
cases  and  of  isolated  rules.     Such  a  grasp  of  principles  is, 
however,   unobtainable,   unless  law  is   looked    upon    as   an 
organic  whole  of  which  every  part  is  correlated  to  the  other, 
and  unless  the  origin  and  growth  of  each  individual  institu- 
tion is  examined  with  the  same  care  as  the  evolution  of  a 
particular  species  of  the  fauna  or  flora  of  a  country  is  ex- 
amined by  the  biologist.     Both  as  regards  the  examination  of 
the  manner  in  which  the  various  parts  of  the  system  are  corre- 
lated, and  as  regards  the  study  of  the  evolution  of  the  par- 
ticular species,  the  comparative  method  is  as  indispensable  to 
the  scientific  lawyer  as  it  is  to  the  biologist.    A  preface  is  not 
the  place  for  dwelling  on  the  many  suggestive  facts  which  illus- 
trate this  proposition.      I  may,  however,  give  one  example 
which  is  of  direct  practical  interest.     An  English  lawyer  has 
often  to  advise  on  acts  to  be  done  on  behalf  of  persons  who 
by  reason  of  age,  mental  or  physical  disease,  sex,  or  change 
of  status,  are  incapable  of  incurring  legal  responsibility,  or 
of  receiving,  or  of  disposing  of,  money  or  other  property.     In 
any  such  case  it  is  frequently  very  difficult  to  ascertain  who 
can  incur  responsibility  or  give  a  valid  discharge,  or  make  an 
effectual  disposition  in  the  place  of  the  incapable  person.    The 
reason  of  this  is  that  the  majority  of  textbook  writers  have 
not  realized  that  agency  created  by  rules   of  law— as  dis- 
tinguished from  agency  created  by  act  of  the  parties— is  a 
subject  which  requires   independent  treatment  as  a  special 
legal    institution.      A    comparison    with    foreign    law   will 
show  this   want   immediately,   and  will  at   the  same   time 
prove  that  the  difficulties  which  beset  the  subject  in  English 
law  are  to  a  great  extent  accidental  and  removable.     The 
obscurity  which  seems  to  prevail  in  many  minds  as  to  the 
responsibility  of  corporate  bodies  and  unincorporated  socie- 
ties for  the  acts  of  their  agents  would  similarly  have  tended 
to  disappear  if  the  investigation  of  the  subject  from  a  com- 
parative point  of  view  had  been  pursued  more  widely.     As  to 
this  and  many  other  matters  comparison    teaches   us   that 
things  which,  looked  upon  by  themselves,  appear  as  part  of 
the  natural  order  of  things,  are  found  to  be  peculiarities  of  the 
system  to  which  they  belong.     The  mere  fact  that  they  are 
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recognized  as  peculiarities  makes  them  better  known  and  better 
understood. 

2.  The  reason  why  the  systematization  of  law  has  been 
brought  to  its  highest  perfection  in  Germany  is  found  in  the 
fact  that  the  law  of  Justinian,  in  its  modem  developments, 
which  was  the  nucleus  of  the  German  common  law,  has,  ever 
since  the  establishment  of  the  Bologna  law  school,  been  a 
favourite  subject  of  inquiry  for  the  lawyers  of  aU  nations,  and 
that  the  scientific  expositions  of  that  law  were  thus  based  on 
the  work  of  many  generations  of  eminent  men  in  Germany 
and  elsewhere  ^.  By  the  new  Codes  which  came  into  force  on 
January  1,  i900,theGerman  people— to  use  the  words  of  the  late 
Professor  Maitland  (see  Independent  Review,  1906,  p.  219) — 
'  have  brought  that  law  up  to  date  and  are  facing  modern 
times  with  modern  ideas,  modern  machinery,  modern  weapons'. 
The  new  Codes  adapt  the  fruits  of  the  learning  of  many  cen- 
turies to  the  needs  of  the  present  time.  As  a  complete  and 
scientific  exposition  of  actual  law  they  therefore  occupy  a 
unique  position. 

3.  The  steady  expansion  of  international  commercial  deal- 
ings, the  greater  frequency  of  marriages  between  members  of 
different  nationalities,  and  the  constantly  growing  number  of 
causes  facilitating  and  inducing  changes  of  domicil  on  the 
part  of  persons  engaged  in  mercantile,  industrial,  or  scientific, 
pursuits  have  largely  increased  the  number  of  the  occasions 
on  which  English  lawyers  have  to  deal  with  foreign  law. 
The  usual  course  on  any  such  occasion  is  to  consult  an  advo- 
cate practising  in  the  country  of  which  the  law  has  to  be 
applied,  and  in  ordinary  commercial  cases  that  course  no 
doubt  has  many  advantages.  But  in  cases  where  questions 
arise  as  to  matters  on  which  the  conceptions  of  English  law 
differ  materially  from  those  of  continental  law  (e.  g.  as  to  the 
validity  of  marriages,  the  effect  of  marriage  on  property,  as 
to  settlements  and  trusts,  as  to  the  nature  and  effects  of 
testamentary  dispositions,  as  to  powers  of  appointment  and 
similar  topics)  the  communication  between  English  and 
foreign  lawyers,  as  experience  shows,  frequently  leads  to  diffi- 

1  On   this   point   see    Sohm's    Institutes    translated    by   Ledlie,  2nd   ed., 
on  p.  11. 
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culties  and  misunderstandings.  For  this  reason  a  knowledge 
of  the  main  principles  of  foreign  law  is  of  direct  practical  ad- 
vantage to  any  practitioner  who  is  likely  to  have  to  deal  with 
international  questions.  The  main  conceptions  of  continental 
law  are  based  on  identical  principles;  any  lawyer  who  has 
mastered  these  principles  as  applied  in  any  particular  system, 
and  specially  in  a  system  composed  of  such  varied  component 
parts  as  that  of  modern  German  law,  has  mastered  the  diffi- 
culties which  intervene  in  the  communications  with  foreign 
lawyers.  He  will  understand  the  answers  to  his  questions 
because  he  will  put  his  questions  in  a  way  which  the  foreign 
lawyer  will  understand. 

I  have  tried  to  carry  out  the  three  objects  thus  indicated : 
(1)  by  comparing  German  with  English  law  whenever  such 
a  comparison  seemed  to  be  useful  in  clearing  up  the  concep- 
tions of  English  law  ;  (2)  by  constantly  keeping  in  view  the 
connexion  of  the  individual  rules  with  the  whole  system ; 
(3)  by  dwelling  with  special  fullness  on  those  comparisons 
between  English  and  German  law  as'  to  which  practical 
questions  are  likely  to  arise. 

I  had  originally  intended  to  devote  a  separate  portion  of  the 
book  to  the  rules  of  German  law  as  to  the  matters  generally 
described  under  the  head  of  '  private  international  law ',  but 
I  found  that  a  complete  survey  of  the  law  on  this  subject 
would  occupy  too  much  space.  I  have,  however,  stated  the 
rules  as  to  conflict  of  laws  in  connexion  with  all  the  matters 
comprised  in  Family  Law  and  the  Law  of  Inheritance  and 
some  other  subjects  with  reference  to  which  questions  as  to 
the  choice  of  law  are  most  likely  to  arise.  In  this  respect 
also  I  have  taken  some  pains  to  call  attention  to  the  points 
as  to  which  the  German  rules  differ  from  those  applicable  in 
this  country. 

One  of  the  chief  hindrances  which  obstruct  the  path  of  the 
exponent  of  any  system  of  foreign  law  consists  in  the  difficulty 
of  finding  apt  expressions  for  the  reproduction  of  technical 
terms.  Where  an  English  equivalent  expression  was  avail- 
able such  expression  has  of  course  been  used ;  and,  correspond- 
ingly, English  technical  expressions  have  in  most  cases  been 
avoided  where  the  German  expression  intended  to  be  repro- 


PREFACE  vii 

duced  did  not  convey  exactly  the  same  meaning.  In  certain 
exceptional  cases  I  have,  however,  '  for  reasons  of  convenience 
amounting  almost  to  necessity,'  deviated  from  the  last-men- 
tioned maxim.  The  most  conspicuous  transgression  of  this 
sort  occurs  with  reference  to  the  use  of  the  word  '  lease  '  as  an 
equivalent  of  the  German  '  Mietvertrag ',  and  the  correspond- 
ing use  of  the  expression  '  lessee '  as  an  equivalent  of  the 
Gei-man  '  Mieter '  (see  p.  238).  I  have  also  applied  the  ex- 
pression '  public  act '  (see  pp.  89-90)  in  a  somewhat  narrower 
sense  than  the  corresponding  German  expression  {offentliche 
Urkunde).  The  substitution  of  more  correct  terms  would 'in 
these  cases  have  necessitated  a  mode  of  expression  so  compli- 
cated and  cumbrous,  that  the  infringement  of  the  rule  appeared 
to  be  the  smaller  evil.  In  some  cases  I  have  coined  forms 
of  expression  which  at  first  will  appear  unfamiliar,  but  to 
which  I  trust  the  reader  will  soon  get  accustomed ;  in  others 
I  had  to  use  Latin  terms  as  I  was  unable  to  find  convenient 
English  words. 

I  have,  on  principle,  used  the  modern  German  spelling,  but 
in  some  cases  I  have  unwittingly  relapsed  into  the  old  form 
and  only  discovered  my  error  when  it  was  too  late  to  correct 
it.  In  the  glossary  of  German  words  at  the  end  of  the  book 
these  inconsistencies  have  been  avoided. 

A  word  of  explanation  is  necessary  as  to  the  motives  which 
induced  me  to  write  a  treatise  on  the  present  German  law, 
instead  of  giving  a  translation  of  the  Codes  and  the  principal 
Statutes.  A  translation  without  notes  would  have  been 
unintelligible,  and  a  translation  with  notes  would  have  been 
unwieldy.  The  language  of  the  Codes  is  so  highly  tech- 
nical and  the  various  parts  of  each  Code  and  the  several 
Codes  and  Statutes  respectively  are  so  inextricably  interde- 
pendent, that  it  requires  a  most  elaborate  system  of  explana- 
tions and  cross-references  to  show  the  exact  meaning  of  any 
particular  enactment.  The  admirable  annotated  French 
translation,  which  is  being  prepared  with  government  assist- 
ance by  Professor  Saleilles  and  other  eminent  authorities,  and 
which  is  addressed  to  readers  familiar  with  continental  legal 
conceptions,  has  so  far  only  dealt  with  about  one  half  of  the 
Civil  Code,  and  already  covers  over  1,500  very  large  pages. 
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Apart  from  this  reason,  whicli  would  alone  be  more  than  suffi- 
cient, a  systematic  exposition  of  the  law  is  much  more  fruitful 
for  students  than  a  mere  exegetic  treatment,  and  the  arrange- 
ment which  I  have  adopted  has  been  mapped  out  with  special 
reference  to  the  wants  of  English  readers.  The  English  garb 
in  which  the  exposition  of  the  German  Law  appears  may  also 
be  of  use  to  German  readers  wishing  to  familiarize  themselves 
with  English  terminology,  and  wishing  to  compare  their  law 
with  English  law. 

I  have  intentionally  refrained  from  giving  any  bibliographi- 
cal material,  as  such  material  may  easily  be  obtained  from  any 
of  the  fuller  German  textbooks.  The  number  of  comprehen- 
sive systematic  treatises  dealing  with  the  whole  of  the  law  or 
with  special  branches  of  the  same,  the  number  of  the  anno- 
tated editions  of  Codes  and  Statutes  is  indeed  legion,  and 
monographs  abound  on  every  conceivable  point.  As  a  matter 
of  personal  gratitude  I  only  wish  to  mention  the  great  assist- 
ance I  have  received  from  the  lucid  and  fascinating  pages  of 
Dernburg's  Burgerliches  Becht,  from  the  admirable  summaries 
and  copious  and  illuminating  notes  in  Planck's  edition  of  the 
Civil  Code  and  Introductory  Statute,  and  in  Staub's  edition 
of  the  Commercial  Code,  and  from  the  masterly  arrangement 
and  wealth  of  material  by  which  Neumann's  excellent  Hand- 
auggabe  of  the  Civil  Code  and  Introductory  Statute  (contain- 
ing also  the  text  of  the  most  important  other  statutes  affecting 
German  private  law)  is  distinguished. 

My  warmest  thanks  are  also  due  to  my  friends  Mr.  J.  C. 
Ledlie,  Mr.  John  D.  Rogers,  and  Mr.  E.  A.  Whittuck,  who 
have  read  through  the  proofs  and  to  whom  I  am  indebted  for 
many  valuable  criticisms  and  suggestions,  and  to  my  son 
Mr.  George  E.  Schuster,  from  whom  I  have  received  much 
useful  assistance. 

E.  J.  S. 

Lincoln's  Inn  : 
November,  1906. 


TABLE   OF  CONTENTS 
INTRODUCTION 

section  page 

1.  Historical  Sketch 1 

1,  2.           a.  German  Law  before  1900 1 

3,  4.            6.  The  preparation  and  enactment  of  the  Civil  Code  .        .  2 

5-7.    2.  CoMPOHEHT  Parts  of  German  Private  Imperial  Law  .         .  3 

8,  9.   3.  Relation  of  Imperial  Law  to  State  Law    ....  4 

10.  4.  Relation  of  Codes  and  Statutes  to  Customary  Law  .        .  5 

11.  5.  Recapitulation  of  the  Sources  of  German  Private  Law  .  6 
12-14.   6.  Arrangement  op  the  Codes 6 

7.  General  Characteristics  of  the  New  Codes        ...  8 

15.  «.  As  to  the  substance  of  provisions 8 

16.  6.  As  to  methods  of  expression 9 

17-21.   8.  Methods  op  Interpretation 10 

FIRST  BOOK :   GENERAL  RULES  OF  LAW 

FIRST  DIVISION :   PERSONS,  THINGS,  AND  EIGHTS 

CHAPTER  I :   PERSONS 

A.  General  Bules. 

22.  1.  Natural  Persons  and  Corporate  Bodies      .        .        .        .17 

23.  2.  Associations  of  Persons  not  porminq  Corporate  Bodies  in 

THE   strict    sense     .            .            . 1'' 

B.  Watural  Persons. 

24.  1.  Beginning  of  Personality 18 

2.  Effect  of  Status  on  Capacity  for  Rights,  Disposing  Capa- 

city, AND  Ownership  of  Property     .....  19 

25.  a.  Capacity  for  rights 19 

6.  Disposing  capacity 19 

26.  aa.  Generally '     .        .        .19 

27.  66.  Infants 20 

28.  cc.  Unsoundness  of  mind 20 

29.  dd.  Mental  infirmity 21 

30.  ee.  Prodigality 21 

31.  ff.  Dipsomania 21 

32.  gg.  Effect  of  punishment  for  criminal  offences .         .        .22 

33.  c.  Forfeiture  or  compulsory  transfer  of  property  consequent 

upon  criminal  punishment,  bankruptcy,  and  marriage  22 

3.  Effect  op  Social  Rank,  Nationality,  and  Domioil  on  the 

Application  of  Law "^ 

34.            a.  Generally 23 


CONTENTS 


SECTION 
35. 
36. 

37. 
38,  39. 

40. 
41. 
42. 


43. 
44. 
45. 
46. 

47. 


48. 
49. 
50. 

51. 
52. 
53. 


54. 
55. 
56. 

57. 


58. 
59. 
60. 
61. 
62. 
63. 


64. 

65. 

66. 
67. 
68. 
69. 
70. 


b.  Effect  of  princely  rank 

c.  Mercantile  traders  and  mercantile  transactions 

d.  Nationality  and  domicil 

aa.  General  statement 

66.  Nationality  .... 

cc.  Domicil 

(1)  Distinction  between  German  and  English  law 

(2)  German  conception  of  domicil  . 
(8)  Domicil  of  dependent  persons  and  of  persons  in 

Government  service      .... 
Termination  op  Peesonality  (Death)     . 

a.  Effect  of  death 

6.  Proof  of  death  of  untraceable  persons 

V.  Judicial  declaration  of  death     .        .        .         ■ 

d.  Presumption  as  to  time  of  death 
Presumed  Duration  of  Life 

C.  Juristic  Persons  (Corporate  Bodies). 

,  General  Rules 

a.  Definition  ...... 


PAGE 

.  2i 
.  24 
.  25 
.  25 
.  26 
.  27 
.     27 


the 


29 
29 
29 
30 
31 


32 
82 
32 


5.  Purposes  for  which  corporations  are  created    . 

c.  Distinction  between  corporations  aggregate  and  corpo- 

rations sole   .........     33 

d.  Capacity  for  rights  of  corporate  bodies      .... 

e.  Capacity  for  acts-in-the-law      ...... 

/.  Classification  of  corporations  formed  under  German  law 

EULES   RELATING   TO    PARTICULAR   CLASSES   OF    CORPORATIONS 

a.  Incorporated  societies       .... 
aa.  Mode  of  incorporation 
65.  Constitution  of  incorporated  societies 
cc.  Dissolution  of  incorporated  societies 

6.  Incorporated  foundations  . 
c.  Trading  corporations    governed   by  H.G.B. 

statutes  .... 
aa.  General  observations  . 
65.  Share  companies 
cc.  Commandite  companies 
dd.  Limited  partnerships  . 
ee.  Co-operative  societies  . 
ff.  Mutual  insurance  societies 


and 


other 


34 
36 
37 
37 
37 
37 
39 
40 
41 

42 
42 
43 
45 
45 
47 
48 


D.  Uninoorporated  Societies  and  Partnerships. 

a.  Unincorporated  societies .49 

5.  Partnerships ...  50 

aa.  Classification        ....                 ...  50 

65.  Non-mercantile  partnership 51 

(1)  How  distinguished  from  mercantile  partnership     .  51 

(2)  Other  characteristics 52 

cc.  Mercantile  partnerships        .        .                 ...  63 

dd.  Commandite  partnerships 55 

ee.  Dormant  partnership 56 


CONTENTS 


XI 


CHAPTER  II:  THINGS 


71. 

1. 

2. 

72. 

73. 

74. 

3. 

75. 

76. 

77. 

4. 

Defikition 

Classification  of  Thinos        .... 

a.  Movable  and  immovable  things 

b.  Things  fungible  and  things  not  fungible  . 

c.  Consumable  and  non-consumable  things . 
Component  Parts  and  Acoessomes 

a.  Essential  and  non-essential  component  parts 

6.  Accessories 

Pbuits  and  Profits 


78.   5.  Things  Eepresentino  Eights  (Negotiable  Iksikuments) 
CHAPTER  III :   RIGHTS 


79.  1. 

80.  2. 


81. 

3 

i. 

82. 

83. 

84. 

85. 

1. 

86. 

2. 

PASE 

.  58 

.  60 

.  60 

.  61 

.  61 

.  62 

.  62 

.  63 

.  64 

.  65 


I.   Substantive  Bights. 
Classification  or  Eibhts 
Eight  to  Name  and  Firm  Name     . 

a.  General  rule      .... 

6.  Eight  to  family  name 

c.  Eight  to  firm  name  . 

Eight  to  Teade-maeks 

Eights  Eelatihg  to  Immatekial  Objects 

a.  General  characteristics 

6.  Author's  right  (copyright) 

c.  Inventor's  right        .... 

II,  Adjective  Bights. 

General  Survey      

Self-defence  and  Self-help 

a.  Self-defence 

6.  Self-help 

87.   3.  Eight  to  Security  ;  Eight  to  Inspect  Things  and  Documents 


67 

69 

69 

69 

69 

70  ■ 

71 

71 

71 

72 


74 
75 
75 
76 
76 


SECOND  DIVISION:  THE  CREATION,  TEANSFEE,  AND 
EXTINCTION  OF  RIGHTS 

CHAPTER  I 

88.  General  Statement .  .78 

CHAPTER  II:  ACTS-IN-THE-LAW 


89. 

1.  Imtkoductory  Observations     .... 

.     80 

2.  Nullity  op  Acts-in-the-law   . 

.    81 

90. 

a.  Acts  void  db  initio 

.     81 

91. 

b.  Voidable  acts      .         .                 ... 

.     82 

3.  Capacity •        . 

.     83 

92. 

a.  General  statement      .... 

.     83 

93. 

b.  Incapacity 

.     84 

94. 

c.  Eestricted  capacity 

.     84 

xu 


CONTENTS 


95. 
96. 

97. 

98. 
99. 

100. 
101. 

102. 

103. 
104. 
105. 

106. 

f 

107. 
108. 

109. 
110. 


NATtlKE  AKD   EFFECT  OF    DeCLAKATIONS   OP  INTENTION 

a.  Communication  of  declaration  of  intention     . 

aa.  General  principles 

hb.  Eules  as  to  communication 

b.  Form  of  declaration  of  intention 

c.  Discrepancy  between  I'eal  and  apparent  intention 
cm.  General  statement 

bb.  Mistake 

d.  Formation  of  agreements 

aa.  Legal  effect  of  offer 

66.  What  constitutes  acceptance 

«.  Effect  of  illegality  and  immorality . 

aa.  General  statement     ..... 
66.  Illegal  acts 

(1)  Generally 

(2)  Statutory  or  judicial  restraints  on  alienation 
cc.  Acts  contra  bonos  mores  .... 
dd.  Usurious  transactions  and  undue  iniluenee 

Interpretation  op  Acts-in-tiie-law 
a.  General  rules 


6.  Kules  as  to  computation  of  time 

6.  Misrepresentatiohi  Fraud,  and  Unlawful  Threats 
a.  Misrepresentation  and  fraud  .... 
6.  Unlawful  threats 

7.  ACTS-IN-THE-LAW  SUBJECT  TO    CONDITIONS   OK    STIPULATIONS   AS 

TO  Time        .        .         .... 

«..  Conditions        .         .  .        . 

111.  Bffl.  Generally    .... 

112.  6b.  Period  of  suspense 

113.  cc.  Effect  of  unlawful  interference  . 

114.  6.  Stipulations  as  to  time    . 

8.  Agency 

115.  It.  Definition  of  term    .... 
6.  Modes  of  establishing  agency . 

lie.  aa.  Agency  created  by  legal  rules    . 

65.  Agency  created  by  act  of  principal 

117.  (1)  Generally        .... 
(2)  Powers  of  Agency  conferred  on  Mercantile 

ployees       

118.  a.  Powers  of  procuration 

119.  6.  Ordinary  mercantile  power  of  agency 

c.  Effect  of  absence  of  authority  . 

120.  aa.  Ratification  .... 

121.  65.  Liabilities  of  unauthorized  agent 

d.  Operation  of  powers  of  agency 

122.  aa.  As  between  principal  and  third  party 

123.  66.  As  between  agent  and  third  party 

124.  cc.  As  between  principal  and  agent 
e.  Termination  of  agency    . 

125.  aa.  Duration  of  powers  of  agency     . 

126.  56.  Eevocability  of  agency 


Em- 


page 

86 

86 

86 

87 

89 

91 

91 

93 

97 

97 

98 

99 

99 

100 

100 

100 

101 

102 

104 

104 

106 

109 

109 

110 

110 
110 
110 
112 
114 
114 
115 
115 
115 
115 
116 
116 

117 
117 
118 
119 
119 
121 
121 
121 
123 
123 
124 
124 
124 


CONTENTS  xiii 

SECTION  PAGE 

cc.  Mode  of  revocation 125 

127.  (1)  As  between  principal  and  agent   ....  125 

128.  (2)  As  between  principal  and  third  parties        .         .  126 
9.  Absent  op  Third  Parties  (Attthorizatioh  ahb  Ratification)  127 

129.  a.  In  what  cases  required 127 

130.  6.  Rules  as  to  communication  of  assent      ....  127 

CHAPTER  III :  PRESCRIPTION 

131.  1.  Historical  Statement 129 

182.  2.  Effect  of  Prescription 129 

3.  Rules  as  to  Period  of  Prescription    .        .                 .         .  130 

133.  a.  Time  from  which  period  runs 180 

134.  6.  Length  of  period 181 

135.  c.  Effect  of  disabilities 182 

i.  Interruption  and  Suspension  of  Prescription     .         .        .  132 

136.  a.  Interruption 132 

137.  6.  Suspension       ....                          .         •        .  184 

SECOND  BOOK :   LAW  OF  OBLIGATIONS 
FIEST  DIVISION:   GENEEAL  EULES 

CHAPTER  I :  NATURE  OP  OBLIGATORY  RIGHTS  AND  DUTIES 

138.  1.  Definition 137 

139.  2.  Imperfect  Obligations  ...                 .                 .        .  137 


CHAPTER  II :  CREATION  OP  OBLIGATIONS 


1.  Asreemehts 

140.  a.  Generally        ...  .... 

141.  6.  Agreements  in  favour  of  third  parties     . 

142.  2.  Unilateral  Acts-in-the-law  creating  Obligations     . 

143.  3.  Obligations  created  otherwise  than  by  Act-in-the-law 

CHAPTER  III :    RULES  OP  INTERPRETATION  AS  TO 
PERFORMANCE  OP  OBLIGATORY  DUTIES 

144.  1.  Miscellaneous  Rules    .... 

145.  2.  Alternative  Obligations 
3.  Place  and  Time  of  Performance 

146.  a.  Place  of  performance 

147.  6.  Time  of  performance 


139 
139 
140 
142 
142 


144 
147 
148 
148 
150 


CHAPTER  IV:  CIRCUMSTANCES  AFFECTING  LIABILITY 

148.  1.  Absolute  Liability  and  Liability  for  Default         .         .  151 

a.  General  rules 151 

b.  Degrees  of  negligence  and  diligence        .                          .  151 
u.  Circumstances  excluding  liability  .                 .                  .  152 

d.  Comparison  with  English  law  .         .  153 

e.  Contractual  modification  of  liability      .         .  158 


xiv  CONTENTS 

SECTION  PAGE 


149.  2.    CONTEIBUTORY   DEFAULT  OF  PLAINTIFF       . 

150.  3.    LlABIlIIY   FOB   THE   DEFAULT   OF    OtHEKS 

a.  In  respect  of  the  performance  of  obligations  arising 

under  aets-in-the-law 
6.  As  to  unlawful  acta 
aa.  General  statement 
&6.  Liability  of  corporate  bodies  and  associations  for 
acts  of  their  agents 

151.  4.  Special  Liabilities  attaching  to  Pakticular  Employments 

I*.  Liability  of  innkeepers   ...... 

&.  Liability  of  carriers 

c.  Special  rules  as  to  shipowners  and  masters  of  ships 

d.  Liability  of  owners  of  railways  for  personal  injuries 

e.  Comparison  with  English  law 
5.  Delay  (Mora)  and  Lis  Pendens  , 

u.  Debtor's  delay  (mora  solvendi)  . 

152.  aa.  How  constituted 

153.  &&.  Effect  of  mora  solvendi 

b.  Creditor's  delay  {mora  accipiendi)     . 

154.  aa.  How  constituted 

155.  66.  Effect  of  mora  accipimdi 

156.  c.  Effect  of  lis  pendens  .... 


154 
154 

154 
155 
155 

157 
157 
158 
158 
1.59 
159 
159 
160 
160 
160 
160 
161 
161 
162 
162 


CHAPTER  V:  DISCHARGE  OP  OBLIGATIONS 

157.  1.  General  Eules      .        .  164 

a.  Mode  of  performance 164 

6.  Acceptance  of  performance 164 

c.  Appropriation  of  performance  where  several  obligations 

are  outstanding 165 

d.  Prohibition  of  performance  by  instalments    .         .        .166 

e.  Performance  for  the  benefit  of  a  third  party  .  .  .  166 
/.  Performance  by  a  third  party  ....  166 
g.  Debtor's  right  to  written  acknowledgment             .  167 

158.  2.  Impossibility  of  Performance      .        .        .         .        .  167 

a.  Generally         ....  ....  167 

6.  Partial  impossibility 169 

c.  Creditor's  right  of  subrogation  in  respect  of  debtor's 

claims  for  indemnity 169 

d.  Comparison  with  English  law  .         .         .  170 
3.  Performance  op  Reciprocal  Agreements     .         .         .        .170 

159.  a.  Legal  character  of  reciprocal  agreements        .        .         .170 

160.  6.  Impossibility  of  performance  in  the  case  of  reciprocal 

agreements 17]^ 

161.  c.  Jlfora  soZsemdi  in  the  case  of  reciprocal  agreements  .        .  174 

162.  4.  Rescission j^g 

14.  Circumstances  entitling  a  party  to  rescission         .        .  175 

5,  How  right  exercised I75 

c.  Effect  of  rescission 17g 

d.  Forfeiture  of  right  of  rescission  .         .         .         .176 


CONTENTS  XV 

SECTION  PAGE 

5.    StTBSTITUTED    MoDES    OP   PeEFOKMANCE       .....       177 

163.  o.  Performance  in  lieu  of  promised  performance         .         .     177 

164.  &.  Lodgment  with  a  public  authority . 

165.  c.  Set-off      ........ 

166.  d.  Waiver    .         .  


178 
180 
182 


CHAPTER  VI:  REMEDIAL  OBLIGATORY  RIGHTS 


167.  !•  Right  to  Perfokmanoe  or  Restitution  in  Kind  .         .         .  184 
2.  Eight  to  Pectjniaby  Damages 185 

168.  a.  Circumstances  transforming  claim  for  performance  or 

restitution  into  claim  for  pecuniary  damages       .        .  185 
168  a.          b.  Damages  in  respect  of  physical  pain  or  mental  suf- 

fei-ing 186 

169.  c.  Measure  of  damages  187 

170.  3.  Eight  of  Subrogation  .  .  ....  189 

4.  Ancillary  Remedial  Eights 189 

a.  Penalties ...  189 

171.  aa.  Conventional  penalties 189 

172.  66.  Judicial  penalties       ....  .  191 

173.  6.  Earnest  money  .         .  .  .         .  191 

174.  .,.  Lieu .192 

aa.  Ordinary  lien 192 

66.  Mercantile  lien 192 

CHAPTER  VII :  TRANSFER  OF  RIGHTS  AND  DUTIES 

1.  Assignment  or  Eights 194 

175.  a.  Historical  statement 194 

176.  6.  Rules  as  to  mode  and  effect  of  assignment      .         .         .  194 
c.  Negotiable  instruments 197 

177.  aa.  Generally 197 

178.  66.  Negotiable  instruments  passing  by  indorsement  199 

179.  cc.  Instruments  to  hearer 200 

180.  2.  Transfer  of  Liability 201 

CHAPTER  VIII :  JOINT  LIABILITIES  AND  JOINT  RIGHTS 

181.  1.  Historical  Statement 204 

182.  2.  Joint  Llability 205 

183.  3.  Joint  Eights 207 

SECOND  DIVISION:   EULES  EELATING  TO  PAE- 
TICULAE  KINDS  OF  OBLIGATIONS 

FIRST  SUB-DIVISION :   OBLIGATIONS  CREATED  BY 
ACT-IN-THE-LAW 

CHAPTER  I :   AGREEMENTS  RELATING  TO  THE  TRANSFER 
OP  PROPERTY 

1.  Purchase  and  Sale       ...  ....  209 

184.  a.  General  rules  ...  -  •  209 


XVI 


CONTENTS 


SECTION 

185. 
186. 


187. 
188. 
189. 


PAGE 
210 


d. 


190. 


191. 


192. 
193. 


194. 


195. 
196. 
197. 
198. 

199. 
200. 
201. 
202. 
203. 
204. 


.  Mutual  duties  of  parties  on  formation  of  agreement 
.  Rules  as  to  purchase  by  a  person  standing  in  a  fiduciary 

relation  to  the  vendor        .... 
,  Implied  terms  of  agreement    ...  .         . 

fflffl.  Warranty  of  title.     Warranty  of  essential  qualities  . 

Vb.  Price  and  interest 

cc.  Duty  to  give  information  and  supply  documents  of 

title    . 

dd.  Passing  of  risk  to  purchaser.     Cost  of  delivery  and 

transfer 214 

Purchaser's  remedies   in   case  of  breach   of  vendor's 

duties 

aa.  Effect  of  breach  of  duty  to  deliver  and  of  breach  of 

warranty  of  title 

Hb.  Effect  of  breach  of  warranty  of  essential  qualities 
Vendor's  remedies  in   ease   of  breach  of  purchaser's 

duties         ....... 


211 
211 
211 
213 

214 


216 

216 
216 


g.  Rules  as  to  agreements  similar  to  agreements  for 

exchange,  &c.      .... 
h.  Special  kinds  of  agreements  for  sale 

aa.  Hire-purchase  agreements  . 

66.  Sale  on  approval 

cc.  Redemption  {Wiederkauf)    . 

dd.  Right  of  pre-emption  (Fbr/coit/')  . 
Agkeements  relating  to  Gifts  inter  vivos 
CI.  General  statement  .... 
6.  Definition  and  mode  of  effecting  gifts 

c.  Effect  of  promise  of  future  gifts 

d.  Revocation  of  gifts  or  promises  of  gifts  by  donor 

e.  Invalidity  of  gifts  on  public  or  private  grounds 
/.  Gifts  subject  to  burdens 


sale, 


221 

223 

223 

223 

224 

224 

226 

229 

229 

231 

232 

233 

234 

235 


CHAPTER  II :  AGREEMENTS  RELATING  TO  THE  TEMPORARY 
USE  OP  PROPERTY 

1.  Letting  and  Hiring  Agreements  . 

205.  a.  General  rules 

206.  6.  Distinction  between  an  ordinary  lease  (Uietverlrag)  and 

a  usufructuary  lease  (PacMiiertrag) 

207.  c.  Duration  of  lease 

208.  d.  Form  of  letting  agreements 
e.  Implied  terms  of  agreements 

209.  aa.  Lessor's  duties    . 

210.  66.  Lessee's  duties    . 

211.  /.  Lessor's  right  of  pledge  . 
g.  Effect  of  breaches  of  agreement 

212.  aa.  Generally 

213.  66.  Lessee's  remedies       ... 

214.  cc.  Lessor's  remedies       .        .  _ 
h.  Effects  of  sales  and  other  dispositions  on  lessee's  rights 

and  duties     ... 


237 
237 

238 
239 
240 
241 
241 
243 
245 
247 
247 
248 
250 

251 


CONTENTS  xvii 

SECTION  j,jigj 

215.  oo.  General  statement 251 

216.  bb.  Effect  of  sale  on  rights  and  liabilities  of  lessor  and 

purchaser »  252 

217.  cc.  Effect  of  sale  on  prior  assignment  of  future  rent      .  253 

218.  dd.  Special  provisions  as  to  sale  of  land  seized  by  judg- 

ment creditors        253 

219.  2.  GEATDrrous  Loahs  of  Thinos 254 

a.  General  statement 254 

b.  Lender's  rights  and  duties 254 

c.  Borrower's  rights  and  duties 255 

d.  Comparison  with  English  law 255 

220.  3.  LoAns  OP  Money  and  othek  Fungibles        ....  255 

a.  General  statement  .        , 255 

b.  Agreement  for  future  loan  of  money  or  other  fungibles  256 

c.  Interest  on  loans  of  money 256 

d.  Repayment  of  loan         .         .        .         .         .         .        .  257 


CHAPTER  III :  AGREEMENTS  RELATING  TO  WORK  AND 
SERVICES. 

1.  Ageeements  for  Eehuheeated  Sekvices      ....  258 

221.  o.  General  statement 258 

b.  Employer's  duties 259 

222.  aa.  Payment  of  remuneration         .....  259 

223.  bb.  Duties  as  to  health  and  morality  of  employees         .  262 

224.  cc.  Duty  as  to  apprentices 264 

225.  dd.  Duty  to  giye  testimonial 264 

c.  Employee's  duties 264 

226.  aa.  Active  duties 264 

227.  bb.  Passive  duties 265 

d.  Termination  of  agreement  for  services    ....  265 

228.  aa.  Normal  termination 265 

229.  bb.  Termination  on  special  grounds         ....  266 

230.  cc.  Effects  of  termination  of  agreement  ....  267 

231.  «.  Special  rules  as  to  agreements  involving  business  trans- 

actions for  account  of  another 269 

232.  2.  Mandate ^70 

3.  aokeemekts  for  work ^27] 

233.  a.  General  characteristics ^271 

234.  b.  Rules    as  to  agreements  for  work  where    contractor 

supplies  material ;  272 

235.  c.  Rules  as  to  other  agreements  for  work    ....  273 

4.  Special  Kinds  of  Agreements  involving  Work  or  Services  278 

236.  a.  General  statement 278 

237.  b.  Brokerage  agreements    ' 278 

(1)  Definition  of  term 278 

(2)  Classification  of  professional  brokers      .        .        .  278 

(3)  Rules  as  to  brokers  acting  for  both  parties     .        .  279 

(4)  Scale  of  remuneration 279 

238.  e.  Mercantile  agency  agreements 279 

SCHUSTER  b 


xviii  CONTENTS 

IgECTION                                                                                                                                                                 .  PAOB 

239.  d.  Agreements  between  commigsion  merchants  and  their 

principals      ......,.•  280 

240.  e.  Agreements    between    forwarding    agents    and     their 

principals 283 

241.  /.  Agreements  with  carriers       .         .         .         ,         .         .  284 

5.  Agkeements  between  Authors  and  Publishees  .        .         .  291 

242.  a.  General  characteristics 291 

243.  b.  Publisher's  rights 292 

244.  c.  Author's  duties 293 

245.  d.  Publisher's  duties 294 

246.  6.  Transfer  of  publisher's  right 295 

247.  f.  Author's  right  to  rescind 295 

248.  g.  Effect  of  author's  death,  or  impossibility  of  completion 

of  author's  work 296 

249.  h.  Effect  of  publisher's  bankruptcy 296 

250.  i.  Eemedies  of  parties  in  case  of  breach  of  agreement        .  293 

251.  j.  Special   rules  as  to  contributions   to   newspapers  and 

periodicals 297 

6.  Agkeements  kelatino  to  the  Custody  of  Movable  Things  297 

252.  a.  General  statement   ........  297 

253.  b.  Bailment  in  the  nature  of  a  loan  (^depositum  irregulare)    .  299 

254.  c.  Special  rules  as  to  the  bailment  of  shares  and  deben- 

tures     .        ..        ,        , 300 

255.  d.  Comparison  with  English  law         .....  301 


CHAPTER  IV  :  PARTNERSHIP  AGREEMENTS 

256.  1.  General  Statement 302 

257.  2.  Pahtnees'  Contributions       .        .                 ....  303 

258.  3.  Conduct  oe  Partnership  Business 303 

259.  4.   Duties  of  Partners  inter  se       .....         .  305 

260.  5.  Division  oe  Profits 306 

261.  6.  EuLES  AS  TO  Assignment  of  Partner's  Share  in  Partner- 

ship Assets 307 

262.  7.  Effect  of  Death  or  Bankruptcy  of  a  Partner         .         .  307 

a.  Effect  of  a  partner's  death 307 

6.  Effect  of  a  partner's  bankruptcy     .....  308 

c.  Continuation  of  partnership  between  other  partners     .  308 

d.  Continuation   of  partnership  with   heirs   of  deceased 

partner 308 

263.  8.  Eetiremeht  of  a  Partner 308 

264.  9.  Eemoval  op  a  Partner 309 

CHAPTER  V  :  ALEATORY  AGREEMENTS 

265.  1.  General  Statement 3J1 

266.  2.  Insurance  Agreements  .        .         .        .        ,        ,        .         .312 

a.  Generally gj2 

267.  b.  Present  state  of  German  insurance  law  .        .        .         .  312 

268.  c.  German  rules  as  to  marine  insurance      ....  313 


CONTENTS  xk 

SECTION  PAGE 

260.  3.  AuNurrT  Agreements 315 

270.  4,  Time  Bargains  in  Stocks  and  Produce       .        .        .        ,  315 

CHAPTER  VI :  AGREEMENTS  OP  SURETYSHIP 

271.  1.  General  Statement 317 

272.  2.  Extent  of  Surety's  Liaeiuty 318 

273.  3.  Defences  open  to  Surety 318 

274.  4.  Remedies  of  Surety  against  Principal  Debtor  .        .        .  319 

275.  5.  Eemedies  of  Surety  against  Co-sureties     ....  320 

276.  6.  Discharge  of  Surety 321 

CHAPTER  VII :  ABSTRACT  AGREEMENTS 

277.  1.  General  Statement 323 

278.  2.  Abstract  Promises  and  Ackhowxedgmeht  of  Liability       .  323 

279.  3.  Orders  to  pay  Money  or  deliver  Fungibles  ;  Cheques     .  324 

280.  4.  Bills  of  Exchange  and  Promissory  Notes 327 

281.  5.  Obligations  to  Bearer 329 

282.  6.  Mercantile  Account  Stated 330 

CHAPTER  VIII 

283.  Public  Offers  of  Reward    .......  332 

SECOND  SUB-DIVISION :   OBLIGATIONS  CEEATED 
OTHEEWISE  THAN  BY  ACT-IN-THE-LAW 

CHAPTER  I :   UNLAWFUL  ACTS 

284.  1.  General  Statement .  334 

285.  2.  Capacity  to  commit  Unlawful  Acts     .....  335 

286.  3.  Parties  entitled  to  claim  Compensation      ....  337 
4.  Definition    and   Classification    of    Unlawful   Acts   con- 
ferring Eight  of  Compensation 338 

287.  a.  General  rules  as  to  unlawful  acts    .....  338 
6.  Rules  as  to  specific  classes  of  unlawful  acts    .         .        .  340 

288.  <m.  Defamation 340 

289.  Vb.  Seduction 341 

290.  cc.  Default  in  the  performance  of  official  duties     .        .  342 

291.  dd.  Unfair  competition 342 

292.  ee.  Liability  of  owners  of  mines,  quarries,  and  factories, 

for  personal  injuries 344 

293.  ff.  Liability  of  shipowners  in  respect  of  damage  done  by 

collisions 345 

294.  gg.  Liability  in  respect  of  danger  arising  from  animals 

and  buildings 346 

295.  c.  Apportionment  of  liability  between  several  persons       .  348 

296.  d.  Prescription 349 

CHAPTER  II :  OBLIGATIONS  IMPOSED  BY  SURROUNDING 
CIRCUMSTANCES 

207.  1.  Comparative  Statement 350 

2.  Unjustified  Benefits 350 

b2 


XX  CONTENTS 

SECTION  ^QKn 

298.  o.  General  rule **"" 

299.  6.  Special  rules ^^^ 

300.  c.  Nature  of  claim  for  surrender  of  unjustified  benefits      .  354 

3.  VoLOTiTAKT  Services ^^^ 

301.  u.  Generally ^^^ 

302.  h.  Voluntary  conduct  of  business  on  behalf  of  another       .  356 

303.  c.  Maritime  salvage  and  assistance      .....  358 

4.  Oblioatioks  arising  from  Commumity  op  Peopekty  or  Loss  359 

304.  a.  Community  of  ownership ^"" 

305.  6.  Community  of  loss 3^1 

306.  5.  Oblibations  created  by  Estoppel 361 

307.  6.  Obligations  and  Eights  op  FiNDiERS  op  Lost  Objects         .  362 


THIRD  BOOK :  LAW  OF  THINGS 

CHAPTER  I :  GENERAL  SURVEY 

308.  1.  Nature  of  Real  Eights 367 

309.  2.  EuLES  AS  to  the  Cbeation,  Transfer,  and  Extinction  of 

Beal  Eiamra  by  Act-ik-the-latv 368 

a.  Generally         .......-•  368 

310.  6.  As  to  immovables  and  registered  ships  ....  369 

CHAPTER  II :  POSSESSION  AND  REGISTRATION 

311.  1.  Possession 371 

u.  Definition  of  technical  terms  ......  371 

(1)  Possession  by  clerks  or  servants     ....  871 

(2)  Direct  and  indirect  possession        ....  871 

(3)  Proprietary  possession 372 

(4)  Faulty  possession    .......  372 

(5)  Joint  possession 372 

(6)  Part  possession        ....  ...  372 

312.  i.  Acquisition  of  possession 872 

(1)  Delivery 372 

(2)  Assumption  of  control  after  abandonment  or  loss 

by  former  possessor 373 

(3)  Assumption  of  control  over  things  not  previously 

possessed  by  another 373 

813.  c.  Termination  of  possession 374 

314.  d.  Transmission  of  possession  on  death       ....  374 

315.  li.  Possessory  remedies 374 

(1)  Self-help 874 

(2)  Legal  remedies  against  unlawful  interference        .  375 
(8)  Legal  remedies  for  establishing  right  to  possession  876 

316.  /.  Effect  of  possession  as  to  proof  of  ownership  and  as  to 

right  to  profits 376 

(1)  Presumption  of  ownership 376 

(2)  Eights  to  fruits  and  profits 377 

317.  2.  Eegistration  op  Eights  relating  to  Immovables        .         .  877 

o.  General  statement 377 


CONTENTS 


XXI 


SECnOU  PAGE 

318.  h.  Procedure  on  registration 379 

319.  t.  Registration  of  cautions  and  objections  ....  380 

(1)  Cautions 880 

(2)  Objections 382 

320.  d.  Effect  of  registration 382 

(1)  As  to  presumption  of  right 882 

(2)  As  to  priorities 382 

321.  e.  Bectification  of  register 883 

S22.  S.  Begustbation  of  Ships 384 

CHAPTER  III:  OWNERSHIP 

1.  DEPiNmoN   or   Owkeeship  :  Extent   of   Owner's   Eights  : 

Co-OWNEKSHIP 385 

323.  a.  Definition 386 

324.  b.  Local  extension  of  ownership  rights       ....  386 

325.  c.  Co-ownership ,887 

326.  2.  Mutual  Bights  of  Neiohboukino  Ownebs  ....  388 
3.  AcquismoN  and  Loss  of  Ownebship 392 

A.  As  to  Imiuovables. 

327.  a.  Derivative  acquisition  of  ownership  from  true  owner   .  392 

328.  6.  Derivative  acquisition  of  ownership  from  persons  with- 

out title  or  with  imperfect  title 393 

li.  Acquisition  of  ownership  by  long  possession  {Ersitzung)  394 

329.  (1)  Where  registered  owner  is  in  continuous  possession  394 

330.  (2)  Where  a  person  other  than  registered  owner  is  in 

continuous  possession 394 

331.  d.  Original  acquisition  of  ownership 395 

B.  As  to  Movables. 

332.  a.  Derivative  acquisition  from  true  owner  ....  396 

333.  6.  Derivative  acquisition  of  the  ownership  of  movables 

from  persons  without  title  or  with  defective  title        .  396 

334.  c.  Acquisition  of  ownership  by  long  possession  {lirsitsung)  399 
d.  Original  modes  of  acquisition 400 

aa.  Accession 400 

335.  (1)  General  rules 400 

336.  (2)  Incorporation  {VerUndwng) 401 

337.  (3)  Commixtio,  Confusia 402 

338.  (4)  Specification  .        , 402 

339.  66.  Appropriation  of  products  or  other  component  parts 

of  a  thing 402 

cc.  Acquisition  of  ownership  by  occupancy  (^Aneignung)  404 

340.  (1)  General  rules 404 

341.  (2)  As  to  things  lost  by  their  owner  (treasure  trove, 

wreckage) 404 

4.  Owner's  Claims  against  Persons  interfering  with  Bights 

OF  Ownership 405 

a.  Claims  against  possessor 405 

342.  oo.  Claim  to  recover  possession       .....  405 
bb.  Mutual  claims  for  compensation       ....  406 


SECmON 


xxii  CONTENTS 

PAGE 

343.  (1)  Owner's  claims  against  possessor     ....  406 

344.  (2)  Counterclaims  of  possessor **^8 

345.  .          (3)  Comparison  with  English  law         .         .         •         ■  ^09 

346.  h.  Claims  in  respect  of  interference  with  rights  other  than 

rights  of  possession       ..»..•'  *1" 

347.  c.  Claim  to  remove  a  thing  from  land  in  the  possession  of 

another ^1" 

5.  Eights  Similak  to  Owkemhip  Eights 411 

348.  a.  General  survey 411 

349.  ft.  Eules  as  to  heritable  building  rights      ....  412 

350.  c.  Mining  rights  .....'■•■  413 

CHAPTER  IV :  RIGHTS  OF  USER  OVER  PROPERTY  OWNED  BY 
OTHERS,  AND  RIGHTS  OP  RESTRAINING  OWNER'S  RIGHTS 
OF  USER 

351.  1.  Genekal  Scevey 415 

2.  Servitudes  Generally 415 

352.  a.  Classiflcation   ....                  .                  .         .  415 

353.  6.  Creation  of  servitudes 416 

3.  Eeal  Servitudes    .........  417 

354.  a.  Comparative  statement    .......  417 

355.  6.  Statement  pf  rules 418 

356.  c.  Eemedies  for  the  protection  of  real  servitudes       .         .  420 

357.  d.  Loss  of  real  servitudes  by  prescription   ....  421 

4.  UsumuoT 422 

358.  a.  General  statement  ......         .         .  422 

359.  I.  Eules  as  to  usufructuary  object 423 

360.  c.  Eights  and  duties  of  usufructuaiy  .....  424 

361 .  d.  Mutual  rights  on  termination  of  usufruct       .         .         .  426 

362.  e.  Owner's  remedies  against  usufructuary          .         .         .  427 

363.  /.  Eules  for  the  protection  of  owner's  creditors          .         .  427 

364.  5.  Eestricted  Personal  Servitudes  ......  428 

365.  6.  ExTiNCTioK  op  Servitudes 428 

7.  Perpetual  Charges  on  Land  {Beallastm)      .         ,                  .  430 

366.  ct.  General  characteristics    .......  430 

367.  i.  Creation  and  extinction  of  perpetual  charges          .         .  431 

368.  c.  Burden  and  benefit  of  perpetual  charges        .         .         .  482 

369.  d.  Transmissibility  of  benefit  of  perpetual  charge      .         .  433 

370.  e.  Consequences  of  sub-division  of  servient  or  dominant 

tenement        .......         .         .  483 

CHAPTER  V:  REAL  RIGHTS  GRANTED  BY  WAY  OF  SECURITY 

A.  Charges  on  Immovables. 

371.  1.  General  Characteristics 484 

2.  Classification  of  Charges 436 

372.  a.  Hypothecary  charges,  land  charges,  and  annuity  charges  436 

373.  B.  Ordinary  hypothecary  charges  and  cautionary  hypo- 

thecary charges 438 


CONTENTS  xxiii 

SECnON  PAGE 

374.  c.  Certificated  charges  and  uncertificated  charges      .         .  440 
3.  Ckeation  and  Modification  of  Chakses       ....  442 

375.  a.  Creation 442 

376.  6.  Modification 443 

377.  4.  Rules  as  to  Chakues  becomino  vested  in  the  owner  op 

THE  MORTHAGED  PrOPEKTY  . 444 

378.  5.  Rules  as  to  Pkopektt  subject  to  Charge  ....  446 

6.  Discharge  of  Mortgagee's  Claims 447 

a.  Payment  of  mortgage  debt 447 

379.  aa.  General  rules 447 

380.  66.  Payment  by  personal  debtor 448 

381.  cc.  Payment  by  a  third  party 449 

dd.  Effect  of  repayment 449 

382.  (1)  In  ordinary  cases 449 

383.  (2)  In  the  case  of  a  collective  charge    ,        .                 .  451 

384.  ee.  Eights  as  to  delivery  of  documents    ....  452 
6.  Other  methods  of  discharge 453 

385.  aa.  General  rules 458 

386.  66.  Renunciation  of  a  charge 453 

387.  cc.  Forfeiture  of  rights  where  the  mortgagee  cannot  be 

found      .         < 454 

7.  Mortgagee's  Remedies 455 

388.  a.  In  case  of  security  being  endangered      ....  455 

389.  6.  In  case  of  moi-tgagor's  default  as  to  payment  of  principal 

or  interest  at  the  stipulated  dates        ....  456 

390.  8.  Transfer  of  Charges 457 

391.  9.  Extinction  of  Charges 458 

B.  Eights  of  Pledge  relating  to  Movable  Things  and  Eights. 

392.  1.  General  Characteristics 459 

393.  2.  Legal  Character  of  Right  op  Pledge        ....  461 
3.  Creation  of  Rights  of  Pledge 462 

394.  a.  As  to  movables  other  than  registered  ships    .         .         .  462 

395.  6.  As  to  registered  ships      ....                 .         .  463 

396.  c.  As  to  rights 464 

397.  4.  Property  Subject  to  Right  of  Pledge        ....  464 

398.  5.  Antichretio  Eight  of  Pledge  (Antichresis)  ....  465 
6.  Pledgee's  Duties  and  Rights  as  to  Pledged  Object.        .  466 

399.  a.  As  to  movable  things  and  instruments  to  bearer   .         .  466 

400.  6.  As  to  rights 467 

401.  7.  Pledgor's  Right  to  Redeem 469 

8.  Pledgee's  Remedies 469 

402.  a.  In  case  of  security  being  endangered      ....  469 
6.  In  case  of  pledgor's  default  as  to  discharge  of  obligation  470 

403.  aa.  Where  the  pledged  object  is  a  movable  thing  or 

negotiable  instrument 470 

404.  66.  Where  the  pledged  object  is  a  right  ....  473 

405.  9.  Transfer  of  Right  op  Pledge 474 

406.  10.  ExTiNCTiOH  OF  Eight  or  Pledge 475 


xxiv  CONTENTS 


FOURTH  BOOK :   FAMILY  LAW 

CHAPTER  I :  HUSBAND  AND  WIFE 

SECriOIf  PAGE 

407.  1.  Agkkeheht  to  Maket 479 

408.  2.  EuLES  A3  TO  Celebration  op  Makriage        ....  480 

3.    OiKOUMSTANOES   APFECTING   THE  VALIDITY   OF   MaBKIABES  .  482 

409.  a.  General  observations 482 

410.  6.  Fatal  defects  in  marriage  ceremony        ....  485 

411.  u.  Impediments 485 

412.  4.  Effects  of  Makriage 492 

A.  General  Effects .         .  492 

B.  Matrimonial  Eeqime 495 

413.  a.  General  rules 495 

414.  6.  Statutory  regime 499 

oo.  Normal  effects 499 

415.  66.  Modifications  brought  about  by  exceptional  circum- 

stances     .........  506 

c.  Contractual  regime 509 

416.  aa.  General  rules 509 

417.  56.  General  community  of  goods 5H 

418.  cc.  Community  of  income  and  profits     ....  521 

419.  dd.  Community  of  movables 523 

420.  5.  Divorce  and  Judicial  Separation 524 

a.  General  survey ;  conflict  of  laws 524 

421.  6.  Grounds  of  divorce  or  judicial  separation        .         .         .  525 

422.  c.  Effect  of  divorce  decree 526 

423.  d.  Judicial  separation 529 

CHAPTER  II :  PARENT  AND  CHILD 

1.  Kinship  and  Apfiniit 530 

424.  a.  General  rules 53O 

6.  Eules  as  to  establishment  of  paternity  and  legitimacy  .  580 

425.  aa.  As  to  children  born  in  wedlock         ....  530 

426.  65.  As  to  children  born  out  of  wedlock   ....  532 

427.  cc.  Legitimation g32 

428.  dd.  Adoption gog 

2.  Mutual  Eights  and  Duties  as  to  Maintenance.        .        .'  533 

a.  As  between  kindred 530 

429.  aa.  Comparison  between  German  and  English  law         .  538 

430.  65.  Persons  liable  to  supply  maintenance        .         .         '  539 

431.  cc.  Persons  entitled  to  maintenance        .        .        .        .  541 

432.  dd.  Nature  of  maintenance  to  be  supplied        .        .        "  541 

433.  ee.  As  to  past  and  future  maintenance    .  '  541 

434.  Jf.   Conflict  of  laws .'         !  542 

6.  Liability  of  an  illegitimate  child's  father       .        !         !  542 

436.  aa.  As  to  the  child's  maintenance  ..."         *  542 

436.  65.  As  to  maintenance  of  child's  mother  during  confine^ 

*"«''* 643 


CONTENTS 


XXV 


SEOTIOM 
437. 


438. 
439. 
440. 

441. 
442. 
443. 
444. 
445. 
446. 
447. 
448. 


PAGE 

cc.  Conflict  of  laws 543 

Other  Eights  and  Duties  arising  fbom  Parental  Bela- 

TioNs 544 

a.  General  statement 544 

b.  Conflict  of  laws 544 

t.  Miscellaneous  rights  and  duties 544 

d.  Parental  power 546 

act.  Introductory  observations 546 

66.  Father's  exercise  of  parental  power    ....  547 

cc.  Mother's  exercise  of  parental  power  ....  549 

dd.  Powers  of  statutory  agency 550 

ee.  Care  of  child's  person 551 

ff.  Management  of  child's  property         ....  552 

gg.  Right  of  usufruct 555 

hh.  Termination  of  parental  power 556 


CHAPTER  HI :  GUARDIAN  AND  WARD 

1.  G-enebal  Rxtles 657 

449.  a.  Cases  in  which  a  guardian  is  appointed  ....  557 

450.  6.  Cases  in  which  a  supervising  guardian  is  appointed      .  557 

451.  c.  Functions  of  Guardianship  Court  and  Family  Council .  558 

452.  d.  Functions  of  Communal  Orphan  Council        .        .        .  658 

453.  e.  Interim  guardianship 559 

454.  /.  Cases  for  the  appointment  of  a  '  curator '       .         .        .  559 

455.  g.  Cases  in  which  guardians  and  curators  are  appointed 

for  subjects  of  other  countries 560 

2.  Selection    and    Appointment    op    Guardian,    Supervising 

Guardian,  or  Curator 561 

456.  o.  Principle  of  selection 561 

457.  6.  Incapacity  and  disqualification  for  office         .        .        .  563 

458.  c.  Duty  to  accept  office 564 

459.  d.  Procedure  on  appointment 564 

3.  Rights  and  Duties  op  Guardian,  Supervising  Guardian, 

and  Curator 565 

460.  a.  General  survey 665 

461.  6.  Statutory  agency 566 

462.  c.  Care  of  ward's  person 566 

463.  d.  Management  of  ward's  property 567 

464.  e.  Returns  to  be  made  to  Guardianship  Court  .         .        .  668 

4.  Termination  op  Guardianship  or  Cubatorship  and  Vaca- 

tion OF  Guardian's  or  Curator's  Opfice        .        ,        .  569 
466.           a.  Circumstances  causing  termination  of  guardianship  or 

curatorship 669 

466.  6,  Circumstances  causing  vacation  of  guardian's  or  curator's  570 

office 570 

487.            c.  Consequences  of  termination  of  guardianship  or  curator- 
ship,  or  of  vacation  of  office  of  guardian  or  curator      .  571 


xxvi  CONTENTS 

FIFTH  BOOK  :   LAW  OF.  INHERITANCE 

CHAPTER  I :   GENERAL  SURVEY 

PAGE 

SECTION  ^75 

468.  1.  SuMMAKY  OF  Principles 

469.  2.  LooAt  Deviations  from;  the  General  Law  op  Inheeitance  579 

470.  3.  Comparison  with  English  Law ^S** 

471.  i.  Conflict  of  Laws 

CHAPTER  II :  STATUTORY  RIGHT  OF  INHERITANCE 

1.  General  Rules      ...        .        .        .        •        ■         •         .586 

472.  a.  Accrual  of  inheritance ^^^ 

473.  6.  Eolation  of  statutory  heirs  to  testamentary  and  con- 

tractual heirs        .        < 5°° 

474.  c,  Circumstances  causing  forfeiture  of  inheritance     .         .  587 
d.  Mode  of  determining  statutory  heirs      ....  587 

475.  aa.  General  rules       ......••  587 

476.  bb.  Rules  for  determining  order  in  which  kindred  are 

entitled  and  division  among  kindred     .         .         .  588 

477.  cc.  Rules  for  determining  division  as  between  surviving 

spouse  and  nearest  of  kin        .         .         .         .         ■  589 

478.  e.  Equalization  of  shares   between  issue   (Hotchpot  pro- 

visions)         .........  590 

479.  2.  Renunciation  of  Statutory  Right  of  Inheritance      .         .  591 

480.  3.  Forfeiture  by  Declaration  of  Unworthiness     .        ,         .  592 

CHAPTER  III:   TESTAMENTARY  RIGHT  OP  INHERITANCE 

1.  Introductory  Observations ,         .  593 

481.  a.  Nature  of  testamentary  disposition        ....  593 

482.  b.  Joint  wills  of  spouses       .......  593 

c.  Circumstances  rendering  testamentary  dispositions  in- 
operative          594 

483.  aa.  General  rules 594 

484.  bb.  Defects    causing    nullity   or    voidability   of    testa- 

mentary dispositions      ......  595 

485.  cc.  Acts  and  events  preventing  the  operation  of  a  testa- 

mentary disposition 597 

2.  The    Formation   and    Revocation    op    Testamentary    Dis- 

positions        598 

486.  a.  Testamentary  capacity 598 

b.  Formalities  of  execution 599 

487.  aa.  In  ordinary  cases         .......  599 

488.  bb.  Relaxation  of  formalities  in  special  cases  .         .         .  600 

489.  c.  Revocation  of  testamentary  dispositions.         .         .         .  602 

3.  Tenor  and  Effect  op  Testamentary  Dispositions         .        ,  603 

a.  Appointment  of  heirs 608 

490.  aa.  Mode  of  appointment 603 

491.  bb.  Ascertainment  of  shares 604 

492.  cc.  Right  of  survivorship  between  co-heirs     .        .        ,  605 


CONTENTS 


sxvu 


SECTION 
493. 
494. 

495. 
496. 
497. 
498. 
499. 

500. 
501. 
502. 
503. 


PAGE 

dd.  Appointment  of  substitutional  heirs  .         .         .     606 

ee.  Appointment  of  reversionary  heirs    ....     607 
6.  Legacies  and  Testamentary  Burdens      .        .         .        .611 

aa.  Definition 611 

Benefit  of  legacies       .         .        .         .        .        .         .611 

Burden  of  legacies 613 

Grsneral,  demonstrative,  and  specific  legacies    .        .     613 

ee.  Discretionary  and  alternative   legacies  (powers  of 

appointment)  .  .  .  ,  .  .  .  .616 
Conditional  and  reversionary  legacies  .  .  .617 
Testamentary  burdens 619 

c.  Appointment  of  executors        ......     620 

d.  Miscellaneous  rules  of  interpretation       ....     620 


6b. 


dd. 


ff. 
99- 


CHAPTER  IV :    CONTRACTUAL  RIGHT  OF  INHERITANCE 


504.  1.  Generai,  Ktjles       ....... 

505.  2.  Capacity  or  Parties  to  Contract  of  Inheritance 

506.  3.  Form  of  Contract 

507.  i.  Tenor  and  Effect  of  Contract  of  Inheritance  . 
5.  Kevocation  op  Contract 

508. 
509. 


.  622 

.  623 

.  623 

.  623 

..  624 

a.  By  mutual  consent 624 

b.  One-sided  rescission 625 


CHAPTER  V  :  COMPULSORY  RIGHT  OF  INHERITANCE  (LEGITIM) 


510. 
511. 
512. 

513. 
514. 
515. 


516. 
517. 
518. 


1.  Introductory  Observations  . 

2.  Persons  entitled  to  Compulsory  Portions 

3.  Circumstances  under  which  Claim  arises 

4.  Compilation  of  Compulsory  Portions  . 

a.  General  rules  ..... 
i.  Eqvialization  of  shares 
c.  Augmentation   of  compulsory   portion 
made  by  a  testator  in  his  lifetime) 

5.  Circumstances  Justifyino  Deprivation 

u,.  Deprivation  in  ordinary  cases 
6.  Exheredatio  bona  mente 

6.  Appropriation  of  Burden  or  Compulsory  Portions 


(effect  of 


gifts 


626 
627 
627 
628 
628 
629 

680 
681 
631 
682 
683 


CHAPTER  VI :  THE  ADMINISTRATION  OF  THE  ESTATE 

1.  Functions  of  Competent  Probate  Court       ....  635 

519.  u.  Precautionary  steps 635 

520.  i.  Opening  and   publication   of  wills,   and  contracts  of 

inheritance 636 

621.  c.  Certificate  of  inheritance 687 

2.  Acceptance  and  Disclaimer  of  Inheritance  and  Lesacies  638 

a.  As  to  inheritance 638 

522.  aa.  General  statement 638 

523.  6b.  Avoidance  of  acceptance  or  disclaimer       .        .         .  689 

524.  cc.  Position  of  heirs  before  acceptance     ....  640 


xxvm 


CONTENTS 


SECTION 

525. 

526. 
527. 

528. 

529. 
530. 
531. 

532. 

533. 
534. 
535. 
536. 
537. 
538. 
539. 


540. 
541. 
542. 

543. 
544. 

545. 
546. 


PAoa 

b.  As  to  legacies 640 

,  EiQHTS  AND  Duties  op  Executoe 6*1 

a.  Nature  of  office 641 

6.  Functions  of  Executors 642 

Eights  op  Heirs  in  Respect  op  Estate         ....  644 

a.  Claims  of  true  heir  against  possessor  of  estate        ,        .  644 

6.  Mutual  rights  of  co-heirs  as  to  the  estate        .        .        .  646 

aa.  Rights  in  respect  of  undivided  estate        .        .        .  646 

66.  Right  to  claim  partition 647 

cc.  Procedure  on  partition       ......  647 

Liabilities  or  Heiks 648 

li.  General  rules 648 

6.  Methods  applicable  for  limiting  heirs'  liability     .        .  649 

aa.  General  statement      .......  649 

66.  Forfeiture  of  privilege  of  limitation  of  liability         .  650 

cc.  Appointment  of  an  administrator      ....  652 

dd.  Administration  in  bankruptcy 653 

ee.  Exclusion  of  creditors         ......  654 

t.  Special  rules  as  to  liabilities  of  co-heirs           .         .         .  655 

d.  Dilatory  pleas  available  in  actions  against  heirs    .         .  666 

MXTTUAL    EiOHTS   AND    DUTIES   OP   LIMITED    HeIB   AND    REVER- 
SIONARY Heir      ....          .....  656 

a.  General  statement  ........  656 

b.  Reversionary  heir's  right  to  inventory  of  estate     .         .  657 

c.  Right  of  reversionary  heir  as  to  lodgment  of  secu- 

rities, &c 658 

d.  Eestrictions  on  a  limited  heir's  powers  of  disposition    .  668 

e.  Management  of  property  subject  to  right  of  reversionary 

heir 659 

/.  Eights  of  limited  heir  as  to  disbursements     .        .        .  660 
g.  Eights  and  liabilities  of  reversionary  heir  on  the  ter- 
mination of  the  interest  of  the  limited  heir          .        .  661 


CHAPTER  VII 
547.      Sale  of  Eisbt  op  Inheritance 


662 


General  Index  ..... 
Index  to  German  Technical  Terms 


681 


02 

O 
(-1 

tH 

«1 

I— I 

t> 

m 

<j 

Q 
< 

Q 
!25 

W 

fM 

I 

02 

o 


^"3 


o  » 


-«  J 


t^ 


^2 

■"■a 
2'S  - 

IH 

"as  J 

!>}     h     b» 

_j  I— i  o 
®    ®  m 

M^  2 

j|i 
.2=2  S* 
^£  ® 

O  £  « 
_.  rt  m 

IsJ 

m  ffl   > 

©    w    ^ 

«M.£;  « 

ID  ci  S 
-*a  ,S  J3 

•Fi«    •'"'     JJ 

-a  feH 

(3   &> 


U>^ 


C3   S   2 

a  a 

M    O 


O 


O 

O 


3 

IS    03 

■■§1 

DO     O 

Ci    g 

A  a 


5b 


M 

S-s 

S 
Ph 

»1 

H 

■^Si 

ta 

-s  a 

W 

B   « 

M 

ii^ 

!»•« 

02 

"3  ° 

p]^ 

e  d 

H 

■a.s 

H 

OQ 

l^ 

P 

;?; 

-5 

o 

J^ 

S    o 

O 

o 

S5 

it3   © 

a 


a  as 

"K  9 

O  0) 

o  a 


j3  « 

0) 
&4 


r— 1 

r— 1 

_f. 

1 

CO 

o 

^^ 

1 

«  >o 

o 

'o 

I> 

"o  "^ 

J5 

.« 

, 

A 

M 

■s 

00 

g 

If 

■O 

t-^ 

s.s 

(9 

% 

,2 

1 

1-1 

^ 

s  <u 

'rt 

'eS 

t* 

lO 

^ 

4^ 

9 

- 

■i 

-S 
^ 

T-T 

TS 

eq 

13 

.  ■» 

oq 

„e  « 

<0 

0) 

» 

■O'-t 

e;  ^ 

o 

to 

o 

^  U3       ^ 

CO 

<M 

OT     . 

O  CO  Ca 

sq 

IrLi-* 

iH 

«o 

oq 

•^ 

^ 

i  S 

if 

i  1 

< 

d 

It 
-S.  g 

m 

1 

M 

do 

s 

do 

d 

d 

d 

mw 

oJ 

Wf4 

^ 

^ 

d 

® 

« 

<D 

A 

A 

A 

-id 

■^ 

s 

.s 

^ 

6B 

!ia 

s 

a 

(3 

a 

"S. 

•3 

'3 

•3 

O* 

3 

3 

s 

73 

rO 

s 

o 

O 

o 

-w 

^ 

S 

U 

o 

ll 

3 

-3 

^ 

a 

0) 

i 

■rH 

•iH 

•  1-4 

CO 

.1 

s 

a      s 

CO   (e'CQ   a 

;3oo 

o 
O 

■13 

3p 

fef^ 

1 

g 

o 

% 

a; 

a  ^ 
3  a 

a-s 
If 

•a 

0) 

1 

O 

w 

(1h 

Om 

W 

o 

tH 

a 

ni 

.s 

J 

0 

tl 

w 

» 

E4 

o 

J 

09 

N 

'* 

pj 

1 

1 
g 

1 

d 

1 

fi 

1 

1 

a 

N 

w 

ll 

n  cm 

1 

1 

•2  3 

np4 

A 
SO 

8.9 

CO  r 

II 

a 
■s 

1 

< 

1. 
CO 

41 

tH 

= 

rH 

00      ~ 

T-1 

OS  S 

-S 

^ 

^ 

ta. 

1 

fe*. 

II 

^ 

M 

s  " 

00 

o 

o 

rj  w 

.. 

I-l 

Ol 

1-1 

.   W  v-^ 

o 

d" 
< 

d 
.3 

£m 


d 

s 

a 


"O 


•S  CO 


rd     <D 

pd  o 

0-" 

^  2 

m  ,© 


^ 


CO   ^ 
©  "-^ 

.d  o 


oco 

C^     02 


XXX     TABLE   OF   GERMAN   CODES   AND   STATUTES 


o 

W 
w 

fi 

O 

o 

K 

CS 

P=( 
O 

9 


■« 

1 

•S 

V 

« 

li 

CO 

,?=! 

s 


ci 


OJ         CO 


-5     S 


IN  >e 
o  o 

so  ■* 


CO  O  CO 

eq      (N 


CD  -.gj 


O 

c5 


s 

;3   ■ 


ll 

ri  CO 

:2l 


=  f^ 


c2:g 

6C'C    £ 

^5  ° 

o  2.9 

111 


Id 


C3 


H)    O 
b   be 

d     CD 


.ia.a 


a- 


M  O    ^    bO 


c 


o  b 


,0    -kJ 

.2 -3 -3 


60 


Ji 
& 


P-i 


Q 


•S       P. 


<1 


3 
3 


CO 


•a  ^ 

>  -*J    o 

eS  u  -^ 

•<^  o  g 

_°  J2    05 

bo-d-d 
d  tj  bo 

■-S  i>i.g 
^■^^^ 

CD    ©    3 

n  3  a 

3    nn;^ 
es  "o  C4_, 


"5    «3 
3   C8 

Sfr,-! 

s  9 


CD  t> 


Si 

bf)j3   3 

O  -^     03 

-d  a^c 

CD    S    « 
So,?  CO 


i  d 

^  3 

3  V 

9  « 

,3  a 


lidos' 

3  H  a>  oj  H 

®    O    bo  05    2 
to   >,)   H   »   3 

•C   o   3  ■■s   S 


a   CO 

§>! 

3   S 

gH 
^  S 

(D  'd 

m  I 

,    <s 


03    c> 

CD  Qj 


1^ 


2  3-2 

-g  §  3 
P  a  2 


t^^S   3 
302^ 

5  _  e 


p? 


:=8  h 


CD 

-o 

b4  ^ 

^1 

m 

<s 

^ 

^  PI 

O  3 

d  o 

2  CO 

?  09 


N  p!3    N  . 

®    I?  I™ 


60 
3 
3 
3 
■d 


3 
M 

a 


O    t4    S 

■0,3   3 

m  ca 


13 

3 
3 


o     M     S 


03     O 


Is 

'I 
.2  3 

^    ao 

,©   © 
©  ^ 

.  o  3 

3         « 

0   "^     B3   K^ 


Cl 


3 

3 


I>  00        t* 

00  tH  00 

^      >\  

«^o  J) 


»  2S  t-2?o>  SS 

t^  Ci  o  03  t..  c% 
00  00  00  00  00  00 
Tl  '-'  r-l  T-t  r-l  1-* 

3    <A  ^    <A  ^  si 

^  ■=■.-,  o  z  o 
a  CT  2  N  S  <^ 


TABLE   OF  GEEMAN  CODES  AND  STATUTES      xxxi 


w  ^        O 

50       o       o 

CO         l>         CO 


CO 

O  "5  , 
CO      ■[ 
00  CO 
CO         < 


T-l  05 


Ph' 


o 
6 


> 

si 


C5 


3 


S 
i3 


■S      :*^ 


a 


B         M 


p< 

s 


C4-I 

a 


® 

bB-j3 

.s  § 

So 
si 


a 


a 

Hi 


■a 


en 


o 


S      -I 


2       fi 
•rL        CD 


s 
■a 


■5     M 


18  2 


3 
P, 

a 


1^;     o    aS- 


c 


2     -S 


3 
,£3 


<D  F* 


bo  ,a 
o  »  a 
PhCS 


to 

^^  I 

a>  3  3 

J=  S3    N 

N  ,3  >-^ 
-*^  o  -K 
OS© 
S  o  S 
O      C5 


3^- 

■^■^ 

i3  3 

p,(q 
.2  ffl 

3*     .   S 

S      >H      g 

OOP 
■:;^   en   O 

S  ">>■ 


h   Ml 

c  3 

rO    3 


a 

o 


2i 

.  o  o 


•■a  S 
a>  o  :^ 
COLO'S 


N  q  N 

"S  go 

03  M     tn 

£13  ©    m 


Si  ? 


S  t;  3 
^^1 


g  >S5 

o 

bo  ^2 

*5  if!  'S  'S 

®  ^  S  bb      2 

SP-*^     K  rt     ©  -M 

^   SN  JS   d   "E 

.2  O  ®  ^  «  ^ 


is 


.3 

CB  ,3  43 

i»   to   "^ 

,3  -o 


"^  a-^i  M'3  ». 

<  r^  ■<-(    £    '*i   m 


©    © 


1    ®    b    3    © 

=3s5^  2.2 
i  £  S  9  Kg 


3 


i-^        p- 
tn    ©  ■*^ 

■°  3       2 
©       ©    .-o 

.60  N  J^  ■"    N 

IIh  ©  ©  3  © 

•^    to  fc^    S    to 

•^  cS  '^  '^  cS 


22* 

fc,   3 


si's  ^s^s  «= 


O  §  <N 


to  « 


CQ 


I-H 

3 
t-s 


SS  00 
00  C3  OS 

.-  00  00 


00 
C» 
00 


3  © 


3  a  a       «      "3  S 

-<*<  S  l>  O  CO  rH 


IN 


H  (N 


© 

a 

3 
iTi 
OS 


.2^1-1 


•^   3   © 

'o  ©,a 

©  t>or_ 

r^     ©  Ca 
„     03    ^ 

■«  WW  ell 

gS-aJ 
S 


60.3 
©■^ 

5  5 


5S   „    to 

^15 


--3  > 


3i; 

60  © 

.-I 


03 


m  *■ 


g:-^  «  g 


*H  3  a 

§  «  © 

o  ^  i? 

J3  -H 

|2i 

".Q 

c:> 

H 

©   rt   M 

<1 

H 

"S  ffl  © 

'  «  p. 
^  g 

to  tJ 
3  ^ 
O    60 

•Sua 
»  2 
|l 


o 
o 


<=.B  a' 


-3  "^f^ 

Ph  O    ^ 

60."    3 
"^  .^  -P 

34^3  ^ 

o  >  !S 

«3  a 

^"3 

Z  ^  o 

^   *t-l     (H 

73    O    P 

£  P  £ 


r3    © 
Pi    2 

dp 

2  a 
■-  I 

S3.S 

q)  CO 


hp3 


p  s  ©- 


CO    rt    „' 

ns  ©  a 
to -a  § 

ffl   3   M 

'O    (S  ^ 

P     -  3 
O  lo  (o 

_  a 

©        'O 


■73 

a 


£^ 


S^ 


W 

J5 

o:>  <^ 

© 

rH 

m 

+3 

M 

§ 

^tD 

Cs 

-4J 

■♦3 

» 

« 

DETAILED  LIST  OF  REFERENCES 
B.G.B. 


1  . 

2  . 
3-5 
6     . 

7-11 
12   . 
18-17  , 
*18. 

19  . 

20  . 
21j  22 . 
23 
26 
27-30  . 
31  . 
32-40  , 
41-43 , 
45,  46 . 
47-53  , 
64 
55 
66 
57 
68,  59  . 
60-68 . 
64 
65-68  . 
70 
71-73  . 

74  , 

75  , 

76  , 
80,  81 . 
85,  86 . 
*87,  88 
90  . 
91,92. 
98  .  , 
94-98  , 
99-100 
101-103 

104  . 

105  . 
*106  . 
107  . 
108,  109 

110  . 

111  . 
112,  113 

114  . 

115  . 


PASES 

PASES 

PAOES 

18 

116-118 

.  93 

188 

.  .  107,  108 

20,  107 

119   . 

95,  96,  596 

189-193  .  108 

20 

120   . 

95 

194 

.  .  67 

21 

121   . 

96 

195 

.  .  181 

28 

122   . 

93,  97,  187, 

196,  197  .  132 

69 

362 

198,  199  .  130 

30 

123   . 

109,  110 

200,  201  .  131 

81 

124   . 

110 

202-204  .  134 

82 

125   . 

89 

205 

.  .  138 

31 

126-129 

91 

206,  207  .  132 

38 

130,  131  . 

87 

*208-217.  183 

39 

182   .  . 

88 

218,  219  .  131 

36,39 

188   .  . 

104 

220 

.  .  131,  133 

39 

134   .  . 

99,  100,  101 

221 

.  .  180 

39,  157 

135   .  . 

101 

222 

.  .  180,  138 

39 

136   .  . 

100,  101 

228 

.  130,  438,  462 

40 

*137  .  . 

100 

224 

.  180 

40 

138   .  . 

99,  103,  611 

225 

.  10,  130 

41 

*139-141 . 

82 

226 

.  68,  244 

50 

142   .  . 

83 

227 

.  75 

39 

*143,  144. 

82 

*228-2 

31.  76 

38 

145-148  . 

97 

232-24 

0  .  77 

10,88 

149,  150  . 

98 

241   . 

.  137 

38 

151   .  . 

88 

242   . 

.  9,  144 

39 

*152  .  . 

91 

243 

.  144 

36,89 

153   .  . 

87 

244-24 

6  .  145 

39 

154,  155  . 

99 

247   . 

.  104 

36,  39 

156   .  . 

98 

248   . 

.  3,  104 

40 

157   .  . 

104 

249   . 

.  184,  186 

41 

158,  159  . 

112 

250,  25 

1  .  186 

40 

160,  161  . 

113 

252   . 

.  187 

41 

162   .  . 

114 

253   . 

.  186 

41 

163   .  . 

115 

254   . 

.  154 

41 

164   .  . 

119,  122 

255   . 

.  189 

42 

165   .  . 

115 

256,  25 

7  .  146 

9,58 

166   .  . 

122,  123 

258-26. 

5  .  147 

9,61 

167   .  . 

116,  117 

*264,  2e 

.5 .  148 

62 

168   .  . 

124 

266   . 

.  166 

68 

169-173  . 

126 

267,  26 

S  .  167 

64 

174   .  . 

120 

269,  27 

0  .  149 

65 

*175,176. 

126 

271,  27 

2  .  150 

20 

177   .  . 

119,  120 

273   . 

.  9,  192 

84 

178   .  . 

120 

274   . 

.  192 

20 

179   .  . 

121,  187 

*275  . 

.  151 

85 
86 

180  .  . 

181  .  . 

120 
124 

276   . 

.  151, 152, 158, 
168 

85 

182   .  . 

127 

277   . 

.  152 

86 

183   .  . 

127,  128 

278   . 

.  158,  154, 155 

85 

184,  185  . 

127 

279   . 

.  162,  168 

21,  22,  85,  86 

186   .  . 

106 

280,  28 

L  .  169 

86 

187   .  . 

106,  107 

282   . 

.  168 

See  Addenda  et  Corrigenda. 


DETAILED   LIST   OF  REFERENCES        xxxiii 


PAGES 

PAQES 

PAGES 

*283  .  . 

174 

387   .  . 

181 

490   .  . 

221 

284,  285  . 

160 

388,  389  . 

182 

491   .  . 

217 

286   . 

160,  161 

390,  391  . 

181 

492   .  . 

219 

287-289  . 

160 

392   .  . 

182 

493   .  . 

223 

290   .  . 

161 

393-396  . 

181 

494   .  . 

213 

291,  292 

163 

397   .  . 

182 

495,  496  . 

224 

293-299  . 

161 

*398,399. 

195 

497-501  . 

225 

300-304 

162 

400   .  . 

100,  195 

502  .  . 

226 

305   . 

139 

401   .  . 

196,  320,  457 

503   .  . 

225 

306   . 

168 

402   .  . 

196 

504-511  . 

227 

307   . 

168,  187,  362 

403   .  . 

195 

*512  .  . 

228 

308   . 

168,  362 

404   .  . 

196 

513   .  . 

227 

309   . 

187,  362 

*405  .  . 

93 

514   .  . 

226 

*310-312 

100 

406-411  . 

196 

515   .  . 

223 

313   . 

210 

412,  413  . 

194 

516   .  . 

9,  231,  232 

314,  315 

145 

414   .  . 

201 

*517-519. 

232 

316   . 

146 

415-419  . 

202 

520-524  . 

233 

317   . 

145 

420   .  . 

205,  208 

525   .  . 

235 

S18,  319 

145,  146 

421   .  . 

204,  206 

526,  527  . 

236 

320   . 

170,  171 

422-424  . 

206 

528-530  . 

234 

321   . 

.  171 

425,  426 

207 

532,  533  . 

234 

322   . 

.  185 

427,  428  . 

205 

534   .  . 

233 

323   . 

.  172 

429,  430  . 

208 

535   .  . 

238,  241,  243 

324   . 

172,  173 

431   .  . 

205 

*536  .  . 

241 

326   . 

.  174 

432   .  . 

208,  388 

537-539  . 

248 

326   . 

.  174 

433   .  . 

210 

540   .  . 

242 

327   . 

.  176 

434-438  . 

212 

541   .  . 

242,  248 

328   . 

.  140,  141 

439   .  . 

211 

542   .  . 

249,  250 

329 

.  141 

440   .  . 

216 

543,  544  . 

249 

330   . 

.  141,  236 

442   .  . 

216 

545   .  . 

245,  248,  249 

331-333 

.  141 

443   .  . 

211 

*546,  547 . 

242 

334,  335 

.  142 

444   .  . 

214 

548   .  . 

244 

336   . 

.  191,  192 

445   .  . 

223 

549   .  . 

240,  243 

337-339 

.  191 

446-449  . 

215 

550-552  . 

243 

340-343 

.  190 

450   .  . 

216 

553   .  . 

243,  250 

344,  345 

.  191 

*451  .  . 

215 

*554  .  . 

250 

346,  347 

.  176 

452,  453  . 

214 

555   . 

abl 

348   . 

.  176,  190 

454,  455  . 

222 

556   .  . 

242,  245 

349   . 

.  175 

456-458  . 

211 

557   .  . 

250 

350   . 

.  177 

459   .  . 

213 

558   .  . 

242,  250 

351   . 

.  177,  190 

460   .  . 

211 

559   .  . 

246 

352-354 

.  177 

461   .  . 

213 

560-563  . 

247 

355,  356 

.  176 

462   .  . 

218 

*564  .  . 

239 

357   . 

.  177 

463   .  . 

217 

565 

239,  240 

359   . 

.  176 

464   .  . 

219 

566   .  . 

241 

360,  361 

.  175 

465,  466  . 

218 

567   .  . 

239 

362   . 

.  166 

467   .  . 

219 

568-570 

240 

363   . 

.  164 

468   .  . 

213,  218 

571   .  . 

252,  253 

364   . 

.  177 

469,  470  . 

217 

572   .  . 

252 

365   . 

.  178 

471   .  . 

219 

573-576 

253 

366,  367 

.  165 

472,  473  . 

220 

577-579  . 

252 

368,  369 

.  167 

476   .  . 

211 

580   . 

238 

370   . 

.  166 

477-479  . 

221 

581   . 

238,240,241, 

371   . 

.  167 

480   .  . 

217 

242,246.248, 

372   . 

.  178 

481   .  . 

213,  218,  219 

251,  252,  253 

373-375 

.  179 

482-484  . 

213 

582 

241,  244 

376   . 

180 

485   .  . 

213,  219 

583   . 

244 

377   . 

179,  180 

486   .  . 

213 

584   .  . 

243 

378-382 

180 

487   .  . 

218,  219 

585 

246,  247 

*383-386 

179 

*488,  489. 

219 

586   .  . 

241,242,244 

*  See  Addenda  et  Corrigenda. 


xxxiv        DETAILED   LIST   OF  REFERENCES 


PABES 

PAGES 

PAGES 

587,  588  . 

244 

*695-697 

299 

794 

. 

330 

589   .  . 

245 

699   . 

299 

795 

.  , 

200 

590   .  . 

242 

700   . 

300 

796 

198 

591   .  . 

245 

701-703 

158 

797- 

800  ! 

197 

592   .  . 

242 

705   . 

51,  52,  302 

801, 

802  . 

330 

593,  594  . 

245 

706,  707 

303 

803 

200,  330 

595   .  . 

239,  240 

708 

305 

804-807  . 

200 

596   .  . 

240 

709   . 

52,  303,  304 

*808 

201 

597   .  . 

250 

710-712 

304 

809-811  . 

77 

598-600  . 

254 

713   . 

305 

812 

182,  351 

601-603  . 

255 

714   . 

52 

813 

352 

604   .  . 

254,  255 

715   . 

51 

814 

138,  352 

605   .  . 

254 

716   . 

304 

815 

351 

607   .  . 

255,  256 

717   . 

307 

816 

, 

352,  353 

608,  609  . 

257 

718   . 

51,  52,  303 

817 

, 

353 

610   .  . 

256 

719 

52,  307 

818, 

819  . 

354 

611   .  . 

258,  264 

720   . 

303 

820-822  . 

355 

612   .  . 

259,  260 

721,  722 

306 

823 

211,  338 

613   .  . 

258,  264 

723-725 

52 

824 

188,  341 

614   .  . 

260 

726 

53 

825 

341 

615 

261 

727   . 

53,  307,  308 

826 

338 

616   .  . 

262 

728   . 

52,  305,  308 

827 

152,  153 

617   . 

261,  263 

729   . 

126 

828 

153,  335 

618   .  . 

262,  263 

733,  734 

53 

829 

153,  336 

619   .  . 

263 

735   . 

53,  303 

830 

348 

620   .  . 

265,  266 

736   . 

308,  309 

831 

156 

621-623  . 

266 

788,  739 

309 

832 

157 

624   .  . 

265 

740   . 

309 

*833-835 . 

346 

625   .  . 

266 

741 

9,  360 

836-838  . 

347 

626   .  . 

9,266 

742-745 

360 

839 

, 

342 

627   .  . 

10,  267 

746   . 

361 

840 

,    , 

348,  349 

628,  629 

268 

747-750- 

360 

841 

349 

630   .  . 

264 

751   . 

360,  361, 

842, 

843  '. 

188 

631   .  . 

271,  273 

647 

844 

188,  337 

*632  .  . 

274 

752-756 

360 

■*845 

.  . 

337 

633   .  . 

273,  274 

757   . 

223,  360 

846 

338 

634   .  . 

274,  275 

758 

360 

847 

, 

186,188,335, 

*635-640 . 

275 

759 

315 

341 

641   .  . 

274 

760 

315,  317 

848, 

849  . 

188 

642-645  . 

276 

761 

315 

852, 

853  . 

349 

646   . 

274,  276 

762 

138 

854 

. 

371,  373 

647-650  . 

277 

763 

312 

855 

371 

651   .  . 

209,  273 

764 

316 

856, 

857  . 

374 

652   .  . 

270,  278 

765,  766 

317 

858 

372,  374 

653   .  . 

278,  279 

767,  768 

318 

859- 

862  '. 

375 

654,  655  . 

279 

769   . 

320 

863, 

864  . 

376 

656   .  . 

138 

770,  771 

318 

865 

. 

372 

657-660  . 

332 

773   . 

319 

867 

375 

661   .  . 

333 

774,  775 

320 

868 

9,372 

662   .  . 

270 

776,  777 

321 

870 

373 

663   .  . 

88 

778   . 

317 

872 

9,  372 

664-670  . 

269 

779   . 

183 

873 

369 

671   .  . 

270,  271 

780-782 

323 

874 

380 

672,  673  . 

270 

783-786 

324 

875 

370 

674 

126,  270 

787   . 

326 

876 

369,  370 

675  .  . 

269 

788,  789 

.  325 

877 

869 

677-681  . 

356 

790,  791 

.  326 

878 

369,  370 

682-687  . 

357 

792   . 

.  325 

879 

382 

688   .  . 

297 

793   . 

.  198,200,329, 

880, 

881  " 

383 

*689-694. 

298 

330 

883 

381 

See  Addenda  et  Corrigenda. 


DETAILED   LIST   OF   REFERENCES 


XXXV 


PAGES 

PAGES 

PAGES 

885-888  . 

381 

1029  .  . 

421 

1137  .  . 

439,  457 

889   .  . 

429,  445 

1030  .  . 

422,  425 

1138  .  . 

438,  439 

*890  .  . 

446 

1031  .  . 

423 

1139  .  . 

439 

891   .  . 

382,  438 

1032, 1033 

417 

1140  .  . 

442 

892   .  . 

393 

1034, 1035 

423 

1141  .  . 

438 

894-897  . 

383 

1036  .  . 

424,  426 

1142  .  . 

449,  451 

899   .  . 

382 

1037, 1038 

426 

1143  .  . 

450,  451 

900   .  . 

394,  417 

1039, 1040 

425 

*1144, 1145  453 

901   .  . 

394 

1041-44  . 

426 

1146  .  . 

449 

902   .  . 

421 

1045-47  . 

425 

1147  .  . 

456 

903   .  . 

385 

1048  .  . 

424 

1148  .  . 

457 

904-908  . 

386 

1049  .  . 

427 

1149  .  . 

435 

909-911  . 

388 

1050  .  . 

426 

1150 

449,  450,  451 

912-918  . 

389 

*1051-57 . 

427 

1151  .  . 

444 

919   .  . 

5,390 

1058  .  . 

424 

1152 

441 

920-923  . 

390 

1059  .  . 

416 

1153  .  . 

196,  450,  457 

925   .  . 

392 

1060  .  . 

426 

1154, 1155 

458 

926   .  . 

393 

1061  .  . 

422,  429 

1156  . 

439,  458 

927,  928  . 

395 

1062-64  . 

429 

1157  .  . 

439,  457 

929-931  . 

396 

1065  .  . 

422 

1158,1159 

458 

932   .  . 

397,  398 

1066  .  . 

423 

1160  .  . 

448,  456 

933,  934  . 

397 

1067  .  . 

423,  424 

1162  .  . 

442 

935   .  . 

398 

1068  .  . 

422,  425,  429 

1163  .  . 

443,445,449,. 

936   .  . 

397,  398 

1069  .  . 

417,  422 

450,  453 

937   .  . 

400 

1071  .  . 

425 

1164  .  . 

450,  451 

938-944  . 

394,  400 

1072  .  . 

429 

1165  .  . 

454 

945,  946  . 

400 

1073  .  . 

425 

1167, 1168 

453 

947   .  . 

400,  401,  402 

1074, 1075 

424 

1169  .  . 

454 

948   .  . 

400 

1076, 1077 

425 

1170,1171 

455 

949   .  . 

401 

1078  .  . 

425,  426 

1172  .  . 

451,  452 

950   .  . 

400,  401,  402 

1079, 1080 

425 

1173, 1174 

451 

951   .  . 

401 

1081, 1082 

424 

1175  .  . 

454,  455 

952   .  . 

66 

1083  .  . 

426 

1176  . 

450 

953-955  . 

403 

1084  .  . 

424 

1177  .  . 

445,  453 

956   .  . 

403,  404 

1085  .  . 

423,  428 

1178  .  . 

445,  451 

957   .  . 

403 

1086-88  . 

428 

1179  .  . 

446 

958-964  . 

404 

1089  .  . 

423,  428 

1180  .  . 

444 

965-983  . 

363 

1090  .  . 

428,  429 

1181  .  . 

450,  457 

984   .  . 

9,405 

1091  .  . 

428 

1182  .  . 

457 

985   .  . 

406 

1092  .  . 

416 

1183  . 

459 

986   .  . 

193,  406 

1093  .  . 

428 

1184  .  . 

440 

987,  988  . 

377,  407 

1094-98  . 

228 

1185  .  . 

440,  441 

989  .  . 

408 

1099-1101 

229 

1186, 1187 

440 

990  .  . 

407,  408 

*1104  .  . 

229 

1188  .  . 

442,  454 

991,  992  . 

408 

1105  .  . 

431,  432 

1189  .  . 

440,  441 

993   .  . 

377,  407 

1106, 1107 

432 

1190  .  . 

196,  440 

994   .  . 

408,  409 

1108, 1109 

432,  433 

1191 

436 

995   .  . 

408 

1110  .  . 

432 

1192  .  . 

441,442,443, 

996-999  . 

409 

1111  .  . 

432,  433 

449,  455,  456. 

1004,1005 

410 

1112  .  . 

432 

1193,1194 

448 

1006  .  . 

377 

1113  .  . 

9,436 

1195  .  . 

441,  442 

1007  .  . 

198,  376 

1114  .•  . 

447 

1196  .  . 

442,  445 

1008-11  . 

388 

1115  .  . 

443 

1198-1203 

437 

1012  .  . 

412 

1116  .  . 

441,  442 

1204  .  . 

9.  461 

1013-17  . 

413 

1117,1118 

443 

1205-9  . 

463 

1018  .  . 

418 

1119  .  . 

443,  444 

1210, 1211 

462 

1019-22  . 

419 

1120-31  . 

446 

1212  .  . 

464 

1023-26  . 

420 

1132  .  . 

447 

1213  .  . 

465 

1027  .  . 

421 

1133-35  . 

456 

1214, 1215 

466 

1028  .  . 

421,  429 

1136  .  . 

435 

1216  .  . 

467 

*  See  Addenda  et  Corrigenda, 
c  2 


xxxvi        DETAILED   LIST   OF  REFERENCES 


PAGES 

PAGES 

PAGES 

1217, 12J8 

466 

1309  .  . 

486 

*1434  .  . 

509 

1219-21  . 

470 

1310  .  . 

486,  489 

1435  .  . 

498 

1222  .  . 

465 

1311  .  . 

489 

1436  .  . 

508,  510 

1223  .  . 

467,  469 

1312  .  . 

486,  489 

1437  .  . 

509 

1224, 1225 

469 

1313  .  . 

488,  489 

1438  .  . 

392,  511 

1226  .  . 

467 

1314  .  . 

489 

1439  .  . 

512,  513,  514 

1228  . 

471 

1315  .  . 

481,  489 

1440  .  . 

512 

1229  .  . 

460 

1316-21  . 

481 

1441  .  . 

513,  514 

1230-32  . 

471 

1322  .  . 

486,  488 

1442  .  . 

511 

1233  .  . 

471,  72 

1323  .  . 

9,486 

1443-45  . 

512 

1234-40  . 

472 

1324  .  . 

481,  483,  485 

1446  .  . 

512,  513 

1242-48  . 

473 

1325-28  . 

486 

1447  .  . 

512 

1249  .  . 

469 

1329  .  . 

488 

1449-55  . 

513 

1250  .  . 

474 

1330  .  . 

9,487 

1456  .  . 

512 

1251  .  . 

210,  475 

1331  .  . 

486,  487 

1457, 1458 

513 

1252-56  . 

475 

1332-35  . 

487 

1459  .  . 

514,  539 

1257  .  . 

246,  460 

1336  .  . 

488 

1460-62  . 

514 

1258  .  . 

465 

1337  .  . 

487 

1463-67  . 

515 

1259  .  . 

384,  462 

1338-43  . 

484 

1468, 1469 

516 

1260  .  . 

370,  384 

1344, 1345 

483 

1470  .  . 

508,  517 

1261,1262 

384 

1346  .  . 

485 

1471, 1472 

517 

1263  .  . 

384,  463 

1347  .  . 

484 

1473  .  . 

516,  517 

1264  .  . 

462 

1348, 1349 

486 

1474  .  . 

517 

1265  .  . 

465 

1350  .  . 

486,  487 

1475  .  . 

516,  517 

1266  .  . 

465,  470, 

475 

1351  .  . 

486 

1476-78  . 

517 

1267  .  . 

384,  467 

1353  .  . 

492 

1479-81  . 

516 

1268  .  . 

470 

1354  .  . 

9,492 

1482  .  . 

515,  517 

1270  .  . 

464 

1355-1357 

493 

1483  .  . 

515,  517,  518 

1271 

461 

1358, 1359 

494 

1484  .  . 

517 

1272  .  . 

463,  465 

1360  .  . 

494,  495 

1485-90  . 

519 

1273  . 

461,465,470, 

1361, 1362 

495 

1491-1505 

520 

475 

1363  .  . 

501,  503 

1506  .  . 

521 

1274  . 

100,  464 

1364  .  . 

506 

1508  .  . 

509,  517 

1275  . 

467 

1365-70  . 

500 

1509, 1510 

517 

1276  .  . 

468 

1371  .  . 

501,  508 

1511  .  . 

518 

1277  .  . 

468,  473 

1372  .  . 

500 

1512-14  . 

521 

1279  .  . 

464,  468, 

474 

1373  .  . 

501 

1515  .  . 

520 

1280  .  . 

464 

1374  .  . 

501,  512 

1516,1517 

521 

1281  .  . 

468 

1875-80  . 

501 

1518  .  . 

510 

1282  .  . 

473,  474 

1381, 1382 

500 

1519  .  . 

392,  521 

1283  .  . 

468 

1383-85  . 

503 

1520-24  . 

521 

1284  .  . 

474 

1386  .  . 

503,  539 

1525  .  . 

513,  514,  521 

1285, 1286 

468 

1387  .  . 

503 

1526-28  . 

521 

1287, 1288 

469,  474 

1388  .  . 

503,  539 

1529  .  . 

522 

1289  .  . 

464 

1389,  1390 

503 

1530  .  . 

522,  539 

1290  .  . 

474 

1391-93  . 

504 

1531-33  . 

522 

1291  .  . 

464,  468, 

474 

1394  .  . 

503,  504 

1534  .  . 

522,  589 

1292  .  . 

468 

1395-98  . 

501 

1535-44  . 

522 

1293  .  . 

463,466,467, 

1399-1404 

502 

1545  .  . 

508,  522 

470,  471 

1405, 1406 

503 

1546-48  . 

522 

1294  .  . 

468 

1407  .  . 

502 

1549  .  . 

392,508,523, 

1295  .  . 

471 

1408,1409 

501,  503 

539 

1296  .  . 

464 

1410  .  . 

505 

1550-57  . 

528 

1297  .  . 

185,  480 

1411, 1412 

504,  505 

1558-63  . 

498 

1298,  1299 

480 

1413-17  . 

505 

1564  .  . 

515,  527 

1300  .  . 

186,  341, 

480 

1418-20  . 

506 

1565, 1566 

526 

1301,  1302 

480 

1421-24  . 

507 

1567  .  . 

492,  526 

1303  .  . 

488 

1425-31  . 

508 

1568-73  . 

526 

1304  .  . 

487 

*1432  .  . 

509 

1574  .  . 

527 

1305-8  . 

488 

1483  .  . 

510 

1575, 1576 

529 

See  Addenda  et  Corrigenda. 


DETAILED   LIST   OF   REFERENCES       xxxvii 


PAGES 

PAOES 

1577  .  . 

528 

1708-16  . 

548 

1894,1895 

1578  .  . 

527, 

528 

1717, 1718 

532 

1896  .  . 

1579,1580 

527 

1719-22  . 

538 

1897  .  . 

1581-83  . 

528 

1723-40  . 

534 

1584, 1585 

529 

1741-52  . 

536 

1898,1899 

1586, 1587 

515, 

529 

1753  .  . 

537 

1900  .  . 

1588  .  . 

482 

1754  .  . 

586, 

587 

1901  .  . 

1589, 1590 

530 

1755  .  . 

586 

1902  .  . 

1591, 1592 

531 

1757-63  . 

537 

1903-5  . 

1593-99  . 

532 

1764-66  . 

538 

1906-8  . 

X600  .  . 

531 

1767  .  . 

537 

1909  .  . 

1601  .  . 

540 

1768-72  . 

588 

1910-14  . 

1602  .  . 

541 

1773  .  . 

548, 

557 

*1915 .  . 

1603  .  . 

540 

1774  .  . 

565 

1604, 1605 

539 

1775  .  . 

568 

1916, 1917 

1606-8  . 

540 

1776, 1777 

561, 

562 

1918-21  . 

1610-12  . 

541 

1778  .  . 

561 

1922  .  . 

1613-15  . 

542 

1779  .  . 

562 

1923  .  . 

1616  .  . 

544 

1780-88  . 

564 

1924-30  . 

1617-19  . 

545 

1789  .  . 

565 

1931, 1932 

1620-25  . 

546 

1791  .  . 

565 

1938  .  . 

1626-28  . 

548 

1792  .  . 

558,568,564, 

1935  .  . 

1630  .  . 

550 

565 

1936  .  . 

1631, 1632 

551 

1793  .  . 

565, 

567 

1937  .  . 

1633, 1634 

548 

1794  .  . 

565 

1938  .  . 

1635, 1636 

528 

1795, 1796 

566 

1939  .  . 

1637  .  . 

529 

1797, 1798 

568 

1940  .  . 

1638  .  . 

548 

1799  .  . 

565 

1941  .  . 

1639  .  . 

562 

1800,  1801 

567 

1942  .  . 

1640-42  . 

553 

1802  .  . 

568 

1943-47  . 

1643  .  . 

552, 

553 

1803  .  . 

552, 

565,  567 

1948  .  . 

1644  .  . 

85,  558 

1804  .  . 

568 

1949  .  . 

1645, 1646 

553 

1805, 1806 

567 

1950  .  . 

1647  .  . 

554 

1809  . 

568 

1951  .  . 

1648  .  . 

549 

1810  .  . 

567 

1952  .  . 

1649, 1650 

555 

1812-20  . 

568 

1953  .  . 

1651  .  . 

547, 

555 

1821  .  . 

567, 

568 

1652-63  . 

555 

1822, 1823 

568 

1954-59  . 

1664  .  . 

549 

1824  .  . 

85,  568 

1960-66  . 

1665  .  . 

548, 

555 

1825  .  . 

552, 

568 

1967-69  . 

1666  .  . 

551, 

554,  555 

1826, 1827 

568 

1971, 1972 

1667, 1668 

554 

1828-31  . 

552, 

568 

1973,1974 

1669  .  . 

553 

1832  .  . 

568 

1975  .  . 

1670-72  . 

554 

1833-36  . 

566 

1976  .  . 

1673  .  . 

551, 

554 

1837  .  . 

558 

1977  .  . 

1674, 1675 

547 

1838  .  . 

567 

1978-81  . 

1676-78  . 

548 

1839-43  . 

569 

1982  .  . 

1679  .  . 

549 

1844  .  . 

565 

1983, 1984 

1680  .  . 

548 

1845  .  . 

569 

1985-87  . 

1681  .  . 

554 

1848  .  . 

558 

1988  .  . 

1682, 1683 

556 

1849-51  . 

559 

1989  .  . 

1684, 1685 

549 

1852  .  . 

558 

1990, 1991 

1686-95  . 

550 

1853  .  . 

565 

1992  .  . 

1696, 1697 

549 

*1854  .  . 

569 

1993, 1994 

1698  .  . 

548 

1855-81  . 

558 

1995-97  . 

1699  .  . 

483, 

543 

1882  .  . 

549, 

570 

1998, 1999 

1703  .  . 

543 

1883  .  , 

569 

2000  .  . 

1705  .  . 

545 

1884  .  . 

569, 

570 

2003, 2004 

1706  .  . 

544 

1885  .  . 

570 

2005  .  . 

1707  .  . 

550 

1886-93  . 

571 

2006  .  . 

PAQES 

570,  571 

557 

558,  559,561, 

562,  564-571 

562 

562,  564 

567 

568 

558 

559 

548,  560 

560 

563,565-569, 

571 

563 

570 

392,  586 

586,  597,  598 
588 

588,  589 

588 

591 

587,  588 
587,  593 
587 

611 

619 

593 

392,  586,  638 

638 

689 

640 

638 

639 

638 

586,587,598, 

638,  639 

640 

635 

649 

654 

655 

650,  652,  653 

650,  652 

652 

653 

650,  652 

652 

653 

650,  652 

654 

650,  654 

650 

651 

650,  651 
651 

651,  654 
651 

651,  652 
652 


See  Addenda  et  Corrigenda. 


xxxviii       DETAILED   LIST   OP  REFERENCES 


PAGES 

PAOES 

PAGES 

2008  .  . 

651 

2112  .  . 

659 

2221  .  . 

642 

2009  . 

650 

2113  .  . 

658,  659 

2222  .  . 

656 

2013  .  . 

650,  652-654 

2114  .  . 

658 

2223-25  . 

642 

2014-17  . 

656 

2115  .  . 

659 

2227  .  . 

642 

2018-24  . 

645 

2116-18  , 

658 

2229  .  . 

85,  599 

2026  .  . 

374,  645 

2119  .  . 

660 

2230  .  . 

599 

2026  .  . 

645 

2120  .  . 

659 

2231  .  . 

600,  601 

2027  .  . 

374,  645 

2121,  2122 

657 

2232-34  . 

601 

2028,2029 

645 

2123-26  . 

660 

2235  .  . 

595,  601 

2030  .  . 

644 

2127,  2128 

658 

2236  .  . 

601 

2P31  .  . 

646 

2129  .  . 

658,  659 

2237  .  . 

600,  601 

2033  .  . 

210,  646 

2130-35  , 

660 

2238  .  . 

85,  599,  601 

2034  .  . 

646 

2136  .  . 

657,  658,  660 

2239-46  . 

601 

2035  .  . 

228,  646 

2137,  2138 

657 

2247  .  . 

85,  599 

2036  .  . 

646,  655 

2139  .  . 

610,  661 

2248  .  . 

600 

2037, 2038 

646 

2140, 2141 

661 

2249-52  . 

602 

2039  .  . 

646,  647 

2142  .  . 

610,  661 

2253  .  . 

602,  603 

2040  .  . 

646 

2143-46  . 

661 

2254-58  . 

603 

i2041-45  . 

647 

2147  .  . 

611,  613 

2259  .  . 

600,  601,  636 

2046  .  . 

647,  648 

2148  .  . 

613 

2260-64  . 

636 

2047-49  . 

648 

2149,  2150 

612 

2265  .  . 

594 

2050,  2051 

591 

2151  . 

596,  616 

2266  .  . 

601 

2052  .  . 

621 

2153  .  . 

596,  616 

2267  .  . 

600 

2053-57  . 

591 

2154  .  . 

596,  617 

2268  .  . 

597 

2058  .  . 

649 

2155  .  . 

614 

2269  .  . 

594,  621 

2059  .  . 

633,  655 

2156  .  . 

617 

2270  .  . 

595,  602 

2060  .  . 

655 

2157-59  . 

612 

2271  .  . 

602 

2061  . 

656 

2160  .  . 

597,  612 

2272  .  . 

603 

2062  .  . 

652 

2161  .  . 

613 

2273  .  . 

636 

2063  .  . 

650,  651,  652 

2162,  2163 

598,  618 

2274-77  . 

623 

2064  .  . 

599 

2164,  2165 

615 

2278, 2279 

624 

2065  .  . 

596 

2166-68  . 

616 

2280  .  . 

621 

2066,2067 

605,  609 

2169  .  . 

615,  616 

2281-88  . 

624 

2068  .  . 

597 

2170  .  . 

616 

2289  .  . 

603 

2069  .  . 

597,  606,  612 

2171  .  . 

611 

2290-97  . 

625 

2070  .  . 

620 

2178  .  . 

615 

2298,  2299 

622 

2071  .  . 

621 

2174  .  . 

611 

2300  .  . 

636 

2072  .  . 

617 

2176-78  . 

611 

2301  .  . 

623 

2073  .  . 

621 

2180  .  . 

598,  612,  641 

2302  .  . 

622 

2074  .  . 

610,  618 

2181  .  . 

617 

2303  .  . 

627,  628 

2075,  2076 

618 

2182-84  . 

614 

2305-8   . 

628 

2077  .  . 

597,  612 

2185  .  . 

615 

2309  .  . 

627 

2078-80 

596,  612 

2186-88  . 

613 

2310-14  . 

629 

2081-83  . 

596 

2190  .  . 

594,  612 

2315,  2316 

630 

2084  .  . 

594 

2191,  2192 

619 

2317  .  . 

627 

2085,  2086 

595 

2193  .  . 

596,  619 

2318-20  . 

633 

2087  .  . 

603 

2194  .  . 

619 

2321, 2322 

634 

2088-93  . 

605 

2195  .  . 

620 

2324  .  . 

633 

2094, 2095 

606 

2196  .  . 

619 

2325-30  . 

631 

2096  .  . 

594,  606 

2197  .  . 

620 

2333-38  . 

632 

2097  .  . 

606 

2198  .  . 

596,  620 

2389-43  . 

592 

2098  .  . 

607 

2199-2201 

620 

2344  .  . 

587,  592 

2099  .  . 

606 

2202  .  . 

641 

2345  .  . 

612 

2100  .  . 

609 

2203  .  . 

642 

2346  .  . 

587  592 

2101  .  . 

598,  609 

2204  .  . 

642,  648 

2347-51  , 

592 

2102  .  . 

606,  608 

2205, 2208 

642 

2352  .  . 

597,  612 

2103-6  . 

609 

2209, 2210 

643 

2353  .  . 

638 

2107  .  . 

598 

2211  .  . 

642 

2354-56  . 

637 

2108  .  . 

610 

2215, 2216 

644 

2357  .  . 

637  638 

2109  .  . 

598,  608 

2218-20  . 

644 

2358-60  . 

637 
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PAQES 

2361-67  .  638 

2368  .  .  637,  638 

2369,2370  638 

2371  .  .  210,  598, 662 


PAGES 

2372-74  .  662 

2375, 2376  663 

2377  .  .  598,  663 

2378-81  .  663 


PAQES 

2382  .  .  655,  663 
2383,2384  663 
2385  .  .  663,  664 


E.G. 


2  . 

.  6 

58  . 

.  5,  24,  368, 

111 

.  368,  385 

7  . 

.  83 

533,  578 

112   . 

.  368 

*8  . 

.  660 

59  . 

.  5,  368,  412, 

113 

.  368,  431 

11  . 

.  481,  509,  583 

533,  578 

114 

.  368 

13  . 

.  480,  490 

60,  61 . 

.  5,  368 

115 

368,  418,  431 

14  . 

.  495 

62  . 

.  5,  368,  431 

116 

.  368 

15  . 

.  497,  499 

63  . 

.  5,  368,  412 

117 

.  368,435 

16  . 

.  499 

64  . 

.  5,  368,  579, 

118 

.  368,  431 

17  . 

.  525 

580 

119 

.  368 

19,20 

.  542,  544 

66  . 

.  5,  368,  412 

120 

.  .  368,  433 

21  . 

.  544 

66  . 

.  5,  368 

121 

.  368 

22  . 

.  535,  538 

67  . 

.  5,  226,  368, 

122 

.  368,  388 

23  . 

.  560 

387,  413,  414 

123 

.  368,  389 

24  . 

.  583 

68  . 

.  5,  368,  414 

124 

.  368,  388,  390 

25  . 

.  584 

69  . 

.  5,  368,  412 

125 

.  368,  386 

26  . 

.  585 

70-72 

.  5 

126 

.  .  368 

27  . 

.  499,  525,  584 

73,  74 

.  5,  368 

127,  IS 

'8  .  368,  378 

28  . 

.  499,  583 

75,  76 

.  5 

129 

.  .  368,  395 

*29. 

.  26 

81  . 

.  5 

130,  n 

!l  .  368 

32  . 

.  342 

82  . 

.  38 

134.  1§ 

5  .  551 

34  . 

.  483 

83,84 

.  .  37 

147 

.  579 

40  . 

.  480 

85  . 

.  40 

165,  le 

>6  .  37 

41  . 

.  27 

86  . 

.  35,  234 

182 

.  413 

42  . 

.  159, 344 

87  . 

.  19 

184 

.  418 

44  . 

.  602 

88  . 

5,  19,  368 

186 

.  377 

46  . 

.  482 

91  . 

442 

187 

.  416 

47  . 

.  103 

94  . 

.  225,  461 

189 

.  378 

62-54 

.  5 

95  . 

.  259,  263,  265 

200 

.  497 

65  . 

.  4,5,6 

96  . 

.  431 

218 

.  497 

56  . 

.  5 

109 

.  .  226,  368 

57  . 

.  5,24,368,579 

*110 

.  .  368 

H.G.B. 


1-3 

.  25 

37  . 

.  70 

60,61 

.  265 

4  . 

.  25,51,52,117 

38  . 

.  52 

62  . 

.  262,  263 

15  . 

.  44,  51,  54 

39  . 

.  52,  306 

63  . 

.  262 

18-21 

.  70 

40-47 

.  52 

64  . 

260 

22  . 

.  70,  424 

48  . 

.  117,  118 

66-69 

.  266 

23,24 

.  70 

49,50 

.  51,  118 

70  . 

.  266,  268 

25  . 

.  70,  203 

54  .  . 

.  118 

71  . 

.  266 

26  . 

.  203 

*55,  56 

.  119 

72  . 

.  262, 266 

29-31 

.  70 

59  .  . 

.  260,  264 

73  . 

.  264 

*  See  Addenda  et  Corrigenda. 
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PAGES 

74  .  .  . 

101 

75  .  .  . 

101,  190 

76  .  .  . 

101,190,263, 

264 

80-82  .  . 

264 

84  .  .  . 

119,  269 

85-87  .  . 

119 

88,  89  .  . 

280 

90  .  .  . 

270,  280 

91,  92  .  . 

280 

93-96  .  . 

278 

98  .  .  . 

278 

99  .  .  . 

278,  279 

100-104  . 

278 

105   .  . 

51,63 

106,  107  . 

54 

109   .  . 

54,  302 

110,  111  . 

54,  305 

112,  113  . 

54,  306 

114   .  . 

54,  304 

115   .  . 

54,  303,  304 

116   .  . 

54,  117,  303 

117,  118  . 

54,  304 

*119  .  . 

54,  303 

120   .  . 

54,  306,  307 

121   .  . 

54,  306 

122   .  . 

54,  807 

124   .  . 

~  51,  53,  205 

125   .  . 

51,  54,  118 

126   .  . 

54 

128   .  . 

54,  206 

131   .  . 

55,  308 

132,  133  . 

55 

135   .  . 

55 

136   .  . 

305 

137   .  . 

808 

138   .  . 

55,  808,  309 

189   .  . 

55,  308 

140   .  . 

55,  810 

141   .  . 

55,  308,  310 

142   .  . 

308,  809,  310 

143   . 

54 

*145-158. 

55 

161   .  . 

55,  56,  117 

162,  168 

56 

164   .  . 

56,  304 

165,  166  . 

56 

167-169  . 

56,  307 

170-174 

56 

175   . 

56 

176,  177 

56 

179   . 

200 

ISO   . 

44 

182   . 

43,44 

183   . 

44,  200 

184-186 

44 

188,  189 

43 

195   . 

43,44 

200   . 

43 

202   . 

152 

PAGES 

PAGES 

*210  .  . 

43 

*406  .  . 

280 

211   .  . 

44 

407-411  . 

283 

222   .  . 

199 

*412-414 . 

284 

231   .  . 

36,44 

415   .  . 

283 

232   .  . 

36,  117,  118 

416-418  . 

298 

233   .  . 

36 

419   .  . 

300 

284   .  . 

36,44 

420   .  . 

298,  299 

235   .  . 

36,45 

421-423  . 

299 

286-242  . 

45 

424   .  . 

373 

243-247  ? 

44 

425   .  . 

284 

248   .  . 

44,45 

426   .  . 

284,  285 

249-264  . 

45 

427   .  . 

284,  289 

265   .  . 

45,  47 

428 

284,  286 

266-811  . 

45 

429   .  . 

158,188,284, 

320   .  . 

45,  117 

287 

321-334  . 

45 

430 

188,  284 

839-341  . 

56 

431 

158,  284,  287 

348,  344  . 

25 

432   . 

284,  288 

345   .  . 

145,  150 

483   .  . 

284,  285 

346   .  . 

105 

434   .  . 

284 

347   .  . 

151 

435 

142,  284,  286 

848   .  . 

9,  190 

436   .  . 

284,  286 

349   .  . 

319 

437   .  . 

284,  290 

350   .  . 

817,  323 

438,  489  . 

284,  289 

851 

190,317,319, 

440   .  . 

284,  289,  290 

323 

441,442  . 

284 

352   .  . 

145,  160 

443   .  . 

284,  291 

358   .  . 

145 

444-446  . 

284, 285,  286 

354   .  . 

257 

447-449  . 

284,  286 

355   .  . 

3,  104,  831 

450   .  . 

284,  286, 373 

356,857  . 

331 

451-454  . 

284 

358   .  . 

150 

455   .  . 

284,  285 

859   .  . 

108,  150 

456   . 

158,  284,  287 

360   .  . 

144 

457   .  . 

188,  284 

361   .  . 

145 

458   .  . 

158,  284,  287 

362   .  . 

88 

459-462  . 

284,  287 

863   .  . 

199,286,325, 

463   .  . 

284 

826 

464,  465  . 

284,  289 

364,  365  . 

197,198,199, 

466   .  . 

188,  287 

325 

467,  468 

287 

366,  367  . 

398 

469   .  . 

288 

868   .  . 

472 

470   .  . 

289 

369-371  . 

193 

471   . 

288 

873,  374  . 

222 

472,  478 

284 

*375  .  . 

145 

474   . 

396 

376   .  . 

175,  187 

485   . 

■  158,  287 

377   .  . 

89,  165,  219 

486   . 

159 

378   .  . 

165,  219 

489-509 

361 

380   .  . 

214 

511,  512 

.  159 

381   .  . 

209,  273 

556-566 

284 

*382  .  . 

213 

567   . 

290 

383   .  . 

280 

568-605 

284 

*384  . 

269,  281 

606   . 

158,  2S7 

385-387 

269 

607   . 

.  287 

388   . 

281,  282 

608,  609 

.  289 

889   . 

281 

611   . 

.  188 

*890-893 

282 

613   . 

.  188 

394,  395 

281 

614   . 

.  286 

*397-899 

282 

619 

.  289 

400-405 

.  283 

621   . 

.  289 

See  Addenda  et  Corrigenda. 
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PAGES 

1 

642   .  . 

285 

660,  661  . 

284 

742-749  . 

358 

643   .  . 

284 

662   .  . 

284, 

288 

750-753  . 

359 

644,  645  . 

284,  286 

668-678  . 

284 

778-784  . 

313 

646   .  . 

284 

679   .  . 

460, 

461,  462 

785-803  . 

314 

647   .  . 

284,  378 

680-699  . 

462 

806-819  . 

314 

648-650  . 

284 

700-733  . 

361 

820-893  . 

315 

651   .  . 

284,  286 

734-739 

845 

894-897  . 

314 

652-658  . 

284 

740   .  . 

358 

898-905  . 

315 

659   . 

284,  286 

741   .  . 

359 

C.P.O. 


27  .  . 

584 

606 

.  483 

29  . 

149 

632 

.  484 

50  .  . 

50 

693 

.  163 

52  .  . 

132,  502 

695 

.  163 

203-206 

88 

697 

.  168 

253   . 

163 

735 

.  50 

256   . 

406 

736 

.  53 

263 

163 

804 

.  460 

281   . 

163 

850 

.  195 

863   .  . 

632 

866,867  . 

442 

869   .  . 

456 

883-887  . 

185 

888   .  . 

185,  492 

889-892  . 

185 

946-971  . 

30 

977-981  . 

394 

TABLE  OF  ENGLISH  STATUTES 
EEFERRED  TO 

PASES 

Statute  of  Frauds  (1677) 89,210 

Limitation  of  Actions  Act  (1833) 129 

Illegal  Securities  Act  (1835)     . 312 

Wills  Act  (1837) .     597,603 

Games  and  Wagers  Act  (1845) 312 

Eeal  Property  Amendment  Act  (1845)     ...  ...       89 

Railway  Clauses  Consolidation  Act  (1845) 193 

Iiands  Clauses  Consolidation  Act  (1845) 178 

Common  Law  Proeedur'e  Act  (1852) 251 

Eeal  Estate  Charges  Act  (Locke  King's  Act)  (1854)         ....     616 

Mercantile  Law  Amendment  Act  (1856) 321 

Companies  Act  (1862) 35,  42 

„    (1867)       .        .  34,45 

SalesofEeversions  Act  (1868) 102 

Forfeiture  Act  (1870) 22 

Apportionment  Act  (1870)  ........       65 

Lodgers'  Goods  Protection  Act  (1871) 246 

Judicature  Act  (1873) 195 

Vendors  and  Purchasers  Act  (1874)  212 

Land  Transfer  Act  (1875) 369,  381,  434 

Innkeepers  Act  (1878)      ...  193 

Conveyancing  Act  (1881)  .  106,  212,  214,  251 

„    (1882) 449 

Bills  of  Sale  Act  (1882) 369 

Bills  of  Exchange  Act  (1882)   .         .         .89,  108,  117,  150,  200,  312,  328,  329 

Married  Women's  Property  Act  (1882) 22,  140,  499 

Bankruptcy  Act  (1883) 22,  230 

Agrioultui-al  Holdings  Act  (1883) 239 

Matrimonial  Causes  Act  (1884) 492 

Municipal  Corporations  Acts  (1888)  .        .  .         .  .33 

Mortmain  and  Charitable  Uses  Act  (1888)       ...  .35,  230 

Local  Government  Acts  (1888  and  1894) 33 

Factors  Act  (1889)    ....  ....  .198 

Lunacy  Act  (1890)    .  ....  .         .       21,  557 

Housing  of  Working  Classes  Act  (1890) 241 

Partnership  Act  (1890) 51,  53,  54,  56,  204 

Sale  of  Goods  Act  (1893)  ...         89,  111,  150,  165,  170,  193,  209,  210, 
212,  213,  214,  215,  220,  222,  224,  272,  285,  368,  399 

Voluntary  Conveyances  Act  (1893) 230 

Trustee  Act  (1893)    ....  178,  454 

Merchant  Shipping  Act  (1894)  .  356 

Money-lenders  Act  (1900)  103 

Patents  Act  (1902)    .        .  ...  ....       73 


TABLE  OF  ENGLISH  CASES  EEFERRED  TO 


Alchin's  Trusts,  In  re 
Allen  V.  Flood  .... 
Armory  v.  Delamirie 
Attorney-Greneral  v.  Moore 

Beal  V.  South  Devon  Railway  Co. 
Bechuanaland,  &;c.  Co.  v.  London  Trading  Bank 
Bennett  v.  Stone 
Birtwhistle  ti.  Vardill 
Blackburn  v.  Haslam 
„         t).  Vigors  . 
Bonhote  v.  Henderson 
Boulter,  re 
Bowes  V.  Foster 
Burkinshaw  ».  Nicholls 

Carlill  ».  Carbolic  Smoke  Ball  Co. 
Cavell  V.  Prince 
Clayton's  Case  . 
Coggs  V.  Bernard 
Coulthart  v.  Clementson 
Couturier  v.  Hastie  . 
Grace,  re    . 
Cubitt  V.  Porter 

De  Nicols  v.  Curlier  . 
Deverill  v.  Burnell 

Edelstein  v.  Schuler  . 
Eley  ».  Positive,  &c.  Co. 

Fitch  V.  Jones    . 
Fitzgerald,  re     . 
Fletcher  v.  Eylauds  . 
Forget  V.  Ostigny 
Foster  v.  Mackinnon 

Giblan  v.  National  Ijabourers'  Union 
Griblin  v.  McMuUen 
Griffith  V.  Tower  Publishing  Co, 
Grove,  In  re 

Hadley  v.  Baxendale 

Harrison  v.  Malet 

Henkel  v.  Pape 

Higgins  V.  Betts 

Hills  V.  Sughrue 

Hole  «.  Bradbury 

Home  V.  Midland  Railway 

Kendall  t:.  Hamilton 


PASS 

.  621 

.  340 

.  375 

.  405 

.  301 

.  198 

.  151 

.  533 

.  314 

122,  314 

.  105 

.  94 

.  93 

.  362 

.  332 

.  484 

.  165 

.  301 

.  322 

.  94 

.  321 

.  390 

.  497 

.  148 

.  198 

.  140 

.  312 

.  632 

.  346 

.  316 

.  95 

.  340 

.  301 

.  295 

.  535 

.  189 

.  241 

.  95 

.  391 

.  170 

.  295 

.  189 

.  204 


xliv    TABLE   OP   ENGLISH    CASES   REFERRED   TO 


FASE 

Laird  v.  Pirn 

.       170 

Lakemaii ».  Mountstephen 

.     817 

Lee  V.  Griffin     . 

. 

.     271 

Lewis  V.  Clay    . 

95 

Mollquham  v.  Taylor 

. 

.     148 

Melliu  V.  White 

. 

.     348 

.     608 

Metzler  v.  Wood 

.     343 

Meux  V.  Jacobs  . 

.     402 

Miller  v.  Dell     . 

. 

.     129 

Mills  V.  Fowkes 

.     166 

Mogul  Steamship  Co.  u.  McGregor   . 

.     843 

Moss  V.  Moss     .                 .                 .        . 

.     490 

Hordenfelt  v.  Maxim,  &c.  Co 

.     101 

Parker,  re  ,         .         .                  .                  .         ■ 

.     321 

Pearce  v.  Brooks        .        . 

.     102 

Pickard  v.  Sears        .                 .                 .        . 

92 

Quinn  v.  Leathern 

.     840 

Eaffles  V.  Wichelhaus        .        .                 .        . 

.       95 

Ramsgate  Hotel  Co.  -o.  Montefiore    . 

.       97 

Keddaway  v.  Banham 

.     343 

Scott  V.  Attorney-General 

.     491 

Searles  v.  Sadgrove    .         .                 ... 

. 

.     180 

Selot's  Trusts,  re 

21 

Seymour  v.  Pickett    .                         ... 

.     166 

Silvester,  re 

.     322 

Simonin  v.  Mallac 

489,  491 

Smith  V.  Mai-rable 

, 

.     241 

Sottomayor  v.  de  Barros 

489,  491 

Taff  Vale  Eailway  v.  Amalgamated  Society  of  Eaih 

vay  Servants 

.       18 

Tailby  v.  Official  Eeceiver         .... 

.     195 

Taylor  v.  Caldwell    .         .                          .        . 

.     153 

Thacker  v.  Hardy .        . 

316 

Trevalion  v.  Anderton      .                         .        .                 .         . 

.     315 

Tweddle  v.  Atkinson                  

.     140 

United  Service  Co.,  re 

.     301 

Waldock  V.  Wiufield 

.     157 

Walter  v.  Clements  ... 

.     181 

„       a.  James 

.     167 

Walton  V.  Mascall 

.     150 

Warter  v.  Warter 

.     491 

Western  Counties,  &c.  v.  Lawes,  &c. 

343 

Willson  ».  Love 

.     189 

Wilson  V.  Brett 

.     153 

,,      V.  Salamander  Insurance  Co. 

.     314 

Wolmershausen  v.  Gullick        .... 

.     321 

Xenos  V.  Wiokham    . 

.     142 

ADDENDA   ET   CORRIGENDA 

Jge    20,  line  11  from  bottom,  instead  of  106  read  106. 

,,  26,  „  16  from  top,  after  nationality  add  :  The  personal  statute  of  a 
person  who  does  not  belong  to  any  State  is  determined 
by  the  law  of  the  State  tb  which  he  belonged  imme- 
diately before  his  last  expatriation  ;  if  he  never  belonged 
to  any  State  it  is  determined  by  the  law  of  his  domicil, 
and,  in  the  absence  of  a  domicil,  by  the  law  of  the  placo 
at  which  he  was  resident  at  the  decisive  moment. — 
E.G.  29. 

„      31,     „     14  from  top,  after  death  add  — B.Gr.B.  18. 

„      42,     ,,      2 /rom  iqp,  a/fer  consideration  (Kid — B.G.B.  87. 

,,     43,     „    18  from  bottom,  after  200  insert  ,  210. 

„  55,  ,,  16  from  bottom,  after  partnership  add:  as  to  the  manner  in 
which  the  liquidation  is  carried  out,  see  H.G.B.  145-158. 

„      76,     „    17  from  bottom,  after  229  insert  -231. 

„      82,     ,,      3  from  top,  instead  of  liO  read  139. 

,,      82,     „    12  from  bottom,  after  avoidance)  add  — B.G.B.  143. 

,,      91,     „      2  from  top,  after  128  insert ,  152. 

„      93,     „      3  from  bottom,  after  833  add  and  B.G.B.  405. 

,,  100,  „  14  from  top,  after  312  add  :  (5)  any  agreement  for  the  transfer 
of  the  whole  of  a  person's  after-acquired  property  or  of 
an  aliquot  part  thereof  to  another  person. — B.G.B.  310  ; 
see  also  B.G.B.  311. 

„    100,     „    12  from  bottom,  instead  of  in  read  137. 

„  119,  „  3  from  top,  after  55  add  :  As  to  the  powers  of  persons  employed 
in  shops  and  stores  see  H.G.B.  56. 

„    126,     „    14  from  bottom,  after  172  add  ,  175,  176. 

„    133,     „    20  from  bottom,  instead  of  216  read  217. 

„  145,  „  1  from  bottom,  after  317  (2)  add  :  As  to  certain  determinations 
to  be  made  by  the  purchaser  in  the  case  of  a  mercantile 
sale  see  H.G.B.  375. 

„     148,    „     1 6 /rom  6o«oTO,  a/fer  performance  od(« — B.G.B.  265. 

„    151,     „    11  from  top,  after  default  add  —B.G.B.  275. 

„    151,    ,,      1  from  bottom,  instead  of  507  read  609. 

„    157,     ,,      i  from  top,  instead  of  Q.B.  read  K.B. 

„    174,     „     6  from  bottom,  before  325  (2)  insei-t  283. 

„    179,     „      2  from  top,  instead  of  383(1)  read  383-386. 

„    195,     „      6 /rom  fop,  a/fer  assigned  aiW— B.G.B.  398-400. 

„    198,     „    15  from  bottom,  after  74  add  ,  75. 

„    201,     „      5  from  top,  after  (176)  add  —B.G.B.  808. 

„  209,  „  5  from  top,  instead  o/ arising  under  agreements  read  created  by 
act-in-the-law. 

„    213,     ,,    14  from  bottom,  after  486;  add  H.G.B.  382  ; 
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Page  215,  line  4  from,  iottom,  instead  of  651  read  451. 

„    219,  „      4  from  bottom,  after  487,  insert  488, . 

„    228,  „      1  from  bottom,  before  1098  (1)  insert  512. 

,,    229,  „  21  from  iottom,  after  land  add— B.G.B.  llOi. 

„    232,  „  15  from  bottom,  after  (298)  add  -  B.G.B.  518. 

„    239,  „      9  /row  botbm,  before  595  (1)  iwsert  564. 

241,  „  16  frrni  tap,  before  536  insert  B.G.B. 

„    242,  „      5  from  top,  instead  of  540  read  546. 

„    250,  „      4  from  bottom,  after  553  add  ,  554. 

„    274,  „  12  from  top,  before  641  insert  632. 

„    275,  „  13  from  top,  after  638  add  ,  639. 

„    280,  „      2  from  bottom,\ 

„    281,  „      6  from  top, 

„    281,  „      9  from  top, 

"    281.  „  12  from  top,      L„,tead  of  B.G.B.  read  U.G.B. 

„    282,  „  20  from  top,       f 

„    282,  „  20  from  bottom, 

„    282,  „  10  from  bottom, 

„    284,  „      3  from  top,      ' 

„    284,  ,,      3  from  top,  before  US  insert  il2, 

„    291,  „      IfromboUom,  instead  of  B.G.B.  read 'R.G.B. 

„    298,  „  Ufrombottom,  after  (2)  add— B.G.B.  692. 

„    299,  „  15  from  top,  instead  of  797  read  697. 

„    303,  „      8  from  iottom,  after  116  insert  119. 

„    321,  „      T  from  bottom,  instead  of  1852  read  1856. 

„    337,  „  15  from  bottom,  after  services  add  — B.G.B.  845. 

„    343,  „      1  from  bottom,  instead  of  Mellin  ».  White  read  White  v.  Mellin. 

„  .  346,  „  20  from  top,  instead  of  834,  835  read  833,  834. 

„    368,  „      8  from  top,  instead  of  109,  131  read  109-lSl. 

„    427,  ,,  12  from  bottom,  before  1052  insert  1051. 

„    446,  „      5  from  bottom,  after  entity  add  — B.G.B.  890. 

„     458,  ,,      3  from  top,  before  1144  insert  B.G.B. 

"    IZ'  "  ,yrl°^'\«''^''^  of  G.B.  read  B.G.B. 

„    509,  ,,  14/TOm  top,  ) 

„  560,  „  10 /)0TO  bottom,  after  23  add:  An  alien  who  is  domiciled  or 
resident  in  Germany  may  be  placed  under  guardianship 
by  a  German  Court — E.G.  8. 

,,    568,  ,,    13  from  bottom,  instead  of  1955  read  1915. 

„    569,  „     8  from  top,  instead  of  1851  read  185i. 


INTRODUCTION 

1.   Historical  Sketch 
a.    German  Law  before  1900. 

1.  The  Holy  Koman  Empire  of  the  German  Nation  came  to 
a  formal  end  in  1806,  but  long  before  that  date  it  had  ceased 
to  have  any  authority  over  the  numerous  states  and  territories 
comprised  therein.  In  1815  the  German  Confederation  was 
formed  without  powers  of  legislation,  and  continued  until  1866, 
the  date  of  the  formation  of  the  North  German  Federation. 
No  machinery  was  therefore  in  existence  prior  to  1866  for  the 
creation  of  a  general  German  law.  The  German  Bills  of  Exchange 
Code  was  enacted  as  State  law  in  the  several  German  States 
in  1848-1850,  and  in  a  similar  way  the  German  Commercial 
Code  was  introduced  in  1861-1866,  but  they  represented  uniform 
state  law,  and  did  not  emanate  from  any  legislature  common 
to  all  the  States.  The  remaining  body  of  law  was  full  of 
diversities  in  all  directions,  which  were  complicated  by  the  fact 
that  the  areas  of  the  several  legal  systems  were  not  as  a  general 
rule  conterminous  with  the  State  areas.  The  so-called  German 
common  law  was  a  modified  form  of  Boman  law  as  embodied  in 
Justinian's  compilation  which  was  finally  received  in  Germany 
in  1495,  but  subject  to  numerous  varieties  of  local  customs, 
and  was  in  many  German  regions  supplemented  or  displaced 
by  local  codes.  These  local  codes  were  the  following :  the 
Bavarian  Codex  Maximilianus  (1756) ;  the  Prussian  Landrecht 
(1794);  the  Code  Napoleon  (1804)  (which  was  in  force  in 
several  provinces),  and  its  slightly  altered  German  repro- 
duction, the  Badische  Landrecht  (1810);  the  Austrian  Civil 
Code  (1811) ;  and  the  Saxon  Civil  Code  (1863).  The  common 
law  and  the  law  of  the  local  codes  was  of  course  subject  to 
modifications  by  the  state  law  of  the  places  in  which  they 
prevailed, 

2.  In  1866  the  North  German  Federation  was  formed  with 
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powers  to  legislate  ou  certain  specified  matters  for  the  whole 
federal  territory.  On  its  formation  the  Commercial  Code  and 
the  Bills  of  Exchange  Code  were  re-enacted  as  federal  law,  and 
federal  legislation  began.  The  establishment  of  a  federal  Supreme 
Commercial  Court  (1869)  also  helped  in  the  promotion  of  uni- 
formity, but  the  period  between  1866  and  1871  was  mainly 
a  time  of  transition  from  the  impotence  of  the  old  Confederation 
of  1815,  which  was  merely  a  Federation  of  States,  to  the 
youthful  vigour  of  the  German  Empire,  which  was  formed  in 
1871,  and  constituted  a  true  federal  State.^  All  the  laws  of 
the  North  German  Federation  were  re-enacted  as  Imperial  laws 
by  the  Imperial  Legislature,  and  numerous  new  Imperial  statutes 
followed,  dealing  partly  with  public  and  partly  with  private  law. 
Among  these  the  Judicature  Acts  of  1877  which  came  into  force 
in  1879  were  particularly  important,  as  they  established  uni- 
formity in  the  organization  and  procedure  of  the  Courts,  and 
created  the  Supreme  Imperial  Court  at  Leipzig,  which  gave 
unity  to  the  interpretation  of  the  several  systems  of  local  law 
and  of  the  existing  Imperial  law. 

b.  The  preparation  and  enactment  of  the  Civil  Code. 
3.  The  work  of  preparing  the  draft  of  a  Civil  Code  embodying 
the  main  parts  of  German  private  law  was  started  in  1874  by 
the  appointment  of  a  commission  composed  of  eleven  members, 
who  finished  the  work  now  known  as  the  first  draft  of  the  Code 
in  1887,  which  was  then  published  and  submitted  to  the  criti- 
cism of  experts  and  others ;  in  1890  a  second  commission  was 
appointed  with  instructions  to  revise  the  first  draft  in  the  light 
of  the  criticisms  which  had  appeared  in  the  periodical  press  and 
in  separate  books  and  pamphlets.  The  second  draft  was  finished 
in  1895,  and  after  the  introduction  of  numerous  modifications 
on  the  part  of  the  Federal  Council  and  the  Imperial  Parliament 
the  final  product  became  law  on  the  18th  of  August,  1896,  and 

1  The  German  Empire  consists  of  the  Kingdoms  of  Prussia,  Bavaria, 
Saxony,  and  Wurttemberg,  the  Grand  Duchies  of  Baden,  Hesse,  Mecklenburg- 
Schweriu,  Mecklenburg-Strelitz,  Saxe-Weimar,  and  Oldenburg,  the  Duchies 
of  Brunswick,  Saxe-Meiningen,  Saxe-Altenburg,  and  Saxe-Coburg-Gotha,  the 
Principalities  of  Anhalt,  Schwarzburg-Kudolstadt,  Schwarzburg-Sonders- 
hausen,  Waldeok,  Reuss  (Senior  Line),  Keuss  (Junior  Line),  Schaumburg- 
Lippe,  and  Lippe,  the  Free  Cities  of  Hamburg,  Bremen,  and  Liibeck,  and  the 
Imperial  Province  of  Alsace-Lorraine. 
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came  into  force  on  the  1st  of  January,  1900.  The  Code-  was 
accompanied  by  a  statute  for  its  introduction  (Einfuhrungsgesetz)^ 
containing  transitory  provisions  as  to  the  relation  of  State  law  to 
Imperial  law,  and  rules  as  to  the  conflict  of  laws,  which  latter 
had  been  contained  in  the  second  draft  but  were  transferred  to 
the  E.G.  by  the  Federal  Council. 

4.  Entirely  transformed  editions  of  the  Commercial  Code  and 
the  Code  of  Civil  Procedure,  supplemented  in  each  ease  by 
introductory  statutes,  and  several  other  Imperial  statutes  intended 
to  carry  out  in  detail  some  of  the  principles  laid  down  in  the 
Code,  were  also  enacted  before  the  coming  into  force  of  the 
Civil  Code.  Thus  a  voluminous  body  of  revised  or  new  law 
came  into  force  on  the  1st  of  January,  1900,  by  the  side  of  the 
Civil  Code. 

2.  Component  Paets  of  German  Private  Imperial  Law 

5.  The  term  private  law  as  distinguished  from  public  law 
is  not  defined  by  German  statute  law.  Justinian's  definition 
(i.  1,  4)  '  publicum  ius  est  quod  ad  statum  rei  Romanae  spectat, 
privatum  quod  ad  singulbrum  utilitatem  pertinet',  still  in- 
dicates the  line  of  cleavage;  but  it  should  be  remembered 
that  there  are  cases  where  public  bodies  exercise  private  rights 
as  property  owners  or  as  employers  of  labour,  and  that  such 
rights,  though  exercised  for  the  public  benefit,  are  regulated 
by  private  law.  The  German  Civil  Code  and  the  other  enact- 
ments referred  to  in  this  treatise  deal  with  private  law  only, 
but  there  are  matters  on  the  border  line  to  which  attention  will 
be  called  in  their  several  proper  places. 

6.  The  most  important  part  of  German  private  law  is  con- 
tained in  the  Civil  Code  and  the  Commercial  Code,  and  these 
Codes  supplement  each  other  in  such  a  way  that  it  is  impossible 
to  ascertain  the  law  on  a  question  relating  to  any  transaction 
of  a  commercial  nature  without  referring  to  both  Codes.  A 
disregard  of  this  rule  may  lead  to  most  serious  mistakes,  as 
the  following  example  may  show.  A  reader  of  B.G.B.  248 
will  be  led  to  assume  that  an  agreement  for  payment  of  com- 
pound interest  not  coming  under  one  of  the  exceptions  specified 
in  that  section  must  inevitably  be  void,  but  a  reference  to 
H.G.B.  355  shows  that  as  regards  a  large  number  of  transactions 
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occurring  in  daily  life  the  assumption  is  erroneous.  The  H.G.B. 
does  not  merely  deal  with  mercantile  institutions  such  as  trading 
partnerships  and  companies^  the  law  as  to  firm  names,  mercantile 
agency,  &c.,  but  it  also  establishes  a  separate  set  of  rules 
applicable  to  transactions  governed  by  mercantile  law.  The 
question  whether  mercantile  law  is  applicable  to  any  particular 
transaction,  or  whether  the  transaction  is  gOYerned  by  the 
ordinary  law,  does  not  necessarily  depend  on  the  nature  of 
the  transaction,  but  on  other  circumstances  to  which  reference 
will  be  made  below  (36).  Thus  a  sale  of  chattels,  a  loan,  or  an 
agreement  for  services,  may,  according  to  the  nature  of  the 
particular  case,  be  governed  by  mercantile  law  or  by  general 
law ;  in  the  first-mentioned  event  the  provisions  of  the  B.G.B. 
are  applicable  in  so  far  only  as  the  H.G.B.  or  the  E.G.  (H.G.B) 
does  not  provide  otherwise. — E.G.  (H.G.B.)  2. 

7.  The  Civil  Code  and  the  Commercial  Code  do  not  comprise 
the  whole  of  the  law  on  the  subjects  with  which  they  purport 
to  deal.  Thus,  for  instance,  the  law  of  partnership  and  companies 
contained  in  the  two  Codes  is  supplemented  by  the  statutes 
relating  to  partnerships  with  limited  liability  (1893,  revised 
1898),  to  co-operative  associations  (1889,  revised  1898),  and  to 
mortgage  banks  (1899);  the  law  as  to  property  deposited  for 
safe  custody  is  supplemented  by  the  statute  relating  to  the  safe 
custody  of  negotiable  instruments  (1896) ;  the  law  as  to  con- 
tracts of  sale  by  the  statute  relating  to  the  hire  and  purchase 
system  (1894) ;  the  law  as  to  unlawful  acts  by  the  statute  relating 
to  unfair  competition  (1896).  Moreover  the  whole  of  the  legisla- 
tion relating  to  copyright,  patents,  trademarks,  and  similar 
matters  remains  untouched  by  the  two  Codes. 

3.  Relation  of  Imperial  Law  to  State  Law 

8.  By  E.G.  55  all  rules  of  State  law  referring  to  matters 
within  the  domain  of  private  law  are  repealed,  except  in  so  far 
as  the  E.G.  itself,  or  the  B.G.B.,  contains  any  provisions  to  the 
contrary.  The  provisions  of  the  E.G.  and  the  B.G.B.  upholding 
State  law  may  be  divided  into  four  groups  : — 

(1)  Provisions  on  subjects  on  which  Imperial  legislation  was 
purposely  postponed,  and  which  in  the  meantime  were  to  remain 


INTRODUCTION  5 

under  the  existing  rules  of  State  law,  such  as  publishers'  eon- 
tracts  and  insurance  contracts  ^. — E.G.  75  and  76. 

(2)  Provisions  on  subjects  having  some  indirect  connexion 
with  the  public  law  of  the  individual  states ;  (the  assignment  of 
salaries  and  pensions  receivable  by  public  officials  (E.G.  81) ;  the 
acquisition  of  land  by  aliens  (E.G.  88)  ;  and  the  privileges  of 
the  members  of  reigning  houses  and  certain  other  houses  of 
qiiasi-princely  rank  (35)  may  be  classed  under  this  head). 

(3)  Provisions  retained  in  order  to  maintain  local  customs  in 
matters  in  which  the  feelings  of  the  population  would  have  been 
unduly  roused  by  sudden  changes  brought  about  by  the  Imperial 
authorities  (e.g.  entails,  local  customs  as  to  the  tenure  and  in- 
heritance of  land,  and  as  to  the  working  of  mines. — E.G.  52-74). 

(4)  Provisions  on  subjects  on  which  the  general  rules  are  laid 
down  by  the  B.G.B.,  the  details  being  referred  to  State  legisla- 
tion (e.g.  B.G.B.  919  entitles  the  owner  of  land  to  require  the 
owner  of  adjoining  land  to  concur  in  erecting  boundary  marks 
in  accordance  with  rules  to  be  determined  by  State  law). 

9.  In  order  to  facilitate  the  transition  between  the  old  and  the 
new  law,  and  at  the  same  time  to  regulate  the  matters  left  to 
State  law,  a  statute  providing  for  the  introduction  of  the  new 
law  (Ausfiihrungsgesetz)  was  passed  in  each  of  the  twenty- 
five  German  States  and  in  Alsace-Lorraine,  containing  transitory 
provisions  and  determining  matters  left  to  State  law,  in  so  far 
as  it  was  not  intended  to  maintain  the  previously  existing  State 
law  on  such  matters. 

4.  Eelation  of  Codes  and  Statutes  to  Customary  Law 

10.  In  the  first  draft  of  the  B.G.B.  it  was  provided  (s.  2)  that 
customary  law  was  to  remain  in  force  in  so  far  only  as  it  was 
expressly  reserved  by  the  Code  or  any  statute,  but  this  provision 
was  struck  out  by  the  second  commission  on  the  ground  that 
it  was  not  intended  to  abolish  customary  law.  It  is  now  the 
prevalent  opinion  that  Imperial  customary  law  may  exist,  or 
come  into  existence,  for  the  purpose  of  supplementing  Imperial 
law,  and  that  in  the  same  way  local  customary  law  may  supple- 

1  The  law  as  to  publishers'  contracts  has  in  the  meantime  been  the  subject 
of  Imperial  legislation— see  post  (242-251) ;  a  draft  statute  relating  to 
insurance  contracts  is  now  (March,  1906)  before  the  Reichstag. 
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ment  State  law  as  to  such  matters  as  under  the  rules  stated 
above  (8)  are  left  to  State  law.  As  regards  matters  which  are 
withdrawn  from  the  operation  of  State  law,  local  customs  are 
without  effect  (see  E.G.  55  and  the  definition  of  '  Gesetz '  in 
E.G.  3). 
5.  Recapitulation  of  the  Sources  or  German  Private 

Law 

11.  It  will  be  seen  from  the  rules  stated  above  that,  in  order 
to  find  out  the  law  on  any  given  point,  it  is  not  sufiicient  to  refer 
to  the  provisions  of  the  B.G.B.  and  H.G.B.,  or  of  any  other  Im- 
perial statute  that  may  be  applicable  to  the  matter  in  hand,  but 
that  in  each  case  it  must  be  ascertained — (1)  whether  the  subject 
of  the  inquiry  is  one  on  which  the  State  law,  including  the  A.G. 
of  the  particular  State,  contains  any  supplementary  provisions  j 
(2)  whether  any  Imperial  customary  law  affects  the  particular 
subject ;  (3)  whether,  in  the  event  of  the  subject  being  one  which 
may  be  affected  by  State  law,  any  local  customary  law  relating 
thereto  is  in  existence.  These  circumstances  alone  make  it  clear 
that  the  B.G.B.  did  not,  either  in  intention  or  in  effect,  reduce 
the  whole  of  German  law  into  one  compact  mass. 

6.  Arrangement  of  the  Codes 

12.  The  arrangement  of  the  B.G.B.  is,  to  a  great  extent, 
based  on  the  arrangement  of  the  Pandektenlehrbiicher,  i.  e.  the 
systematic  books  on  modernized  Roman  law  which  was  the 
'  Common  Law  '  of  Germany  before  the  introduction  of  the  Civil 
Code ;  in  these  books  a  detailed  account  of  that  law  was  given  for 
the  use  of  students  and  practitioners.  The  Code  is  divided  into  five 
books,  of  which  the  first  contains  general  rules,  while  the  second, 
third,  fourth,  and  fifth  books  respectively  deal  with  the  '  law  of 
obligations  ■",  '  the  law  of  things,'  '  family  law,'  and  '  the  law  of 
inheritance '.  This  arrangement  is  not,  strictly  speaking,  logical, 
inasmuch  as  the  second  book  deals  with  a  special  class  of  rights, 
while  the  third  deals  with  rights  referring  to  a  special  class  of 
property,  and  the  fourth  and  fifth  writh  the  results  of  a  special 
class  of  events  and  the  rights  created  under  special  classes  of 
relationships.  It  would  be  more  consistent  to  make  either  the 
nature  of  the  property  or  the  nature  of  the  rights  the  main  basis 
of  division,  but  the  five  heads  are  so  familiar  to  German  lawyers 
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that  it  was  never  proposed  to  abandon  them.  In  England 
the  most  familiar  division  is  the  separation  of  the  rules 
relating  to  real  and  those  relating  to  personal  property,  and 
the  distinction  between  the  two  methods  of  classification 
serves  to  illustrate  a  vital  difference  between  Germanic  law 
generally — including  English  law— on  the  one  side,  and  Eoman 
law  on  the  other.  The  rights  relating  to  land  were,  in  countries 
inhabited  by  Germanic  populations,  treated  as  rights  mi  generis ; 
feudal  tenure,  entails,  recoveries,  leases  and  releases,  and  other 
similar  institutions,  have  uo  reason  of  existence  except  in  relation 
to  land.  Alienation,  marriage,  birth  and  death  (more  especially 
under  the  older  law),  affect  land  in  a  manner  entirely  different 
from  the  manner  in  which  they  affect  other  property.  Under 
Roman  law  no  such  distinction  existed.  The  word  res  com- 
prised all  movable  and  immovable  objects ;  property  in  land  was 
not  in  its  nature  different  from  property  in  slaves  or  in  pieces  of 
furniture.  The  distinction  between  several  classes  of  rights  and 
several  classes  of  events  affecting  rights  was,  therefore,  a  more 
natural  basis  of  the  scheme  of  classification  than  the  distinction 
between  land  and  other  property.  The  Civil  Code,  as  mentioned 
before,  has  retained  the  classifications  introduced  by  the  books 
on  Roman  law ;  but,  owing  to  the  fact  that  it  has  to  a  large 
extent  allowed  Germanic  institutions  to  modify  the  Roman 
system  on  which  it  is  mainly  constructed,  the  distinction  between 
immovables  and  movables  has  assumed  a  much  larger  importance 
than  it  had  in  the  old  textbooks. 

13.  The  general  part  of  the  B.G.B.  deals  mainly  with  the 
persons,  natural  or  artificial,  in  whom  rights  may  vestj  with  the 
nature  and  classification  of  the  particular  objects  called  things 
(the  rights  relating  to  which  are,  as  mentioned  above,  discussed 
in  the  second  book) ;  with  acts-in-the-law  (being  the  principal 
factors  by  which  rights  are  created,  transferred,  and  ex- 
tinguished) ;  with  the  influence  of  time  as  creating  and  extin- 
guishing rights  (prescription),  and  some  other  matters  of  minor 
importance.  The  book  relating  to  obligations  abandons  the 
old  division  between  contractual  obligations  and  obligations 
ex  delicto.  It  contains  {a)  general  rules  relating  to  obligations 
(dealing  with  contractual  agreements  separately  in  so  far  as  this 
is  necessary) ;  {b)  special  rules  as  to  particular  kinds  of  obligations 
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•which  are  enumerated  promiscuously  without  any  systematic 
order.  The  book  relating  to  things  brings  out  the  development 
whichj  as  mentioned  above  (12),  has  led  to  a  more  marked  dis- 
tinction between  the  law  as  to  land  and  the  law  as  to  movables ; 
a  separate  division  deals  with  rights  relating  to  immovables; 
the  rules  as  to  the  acquisition  and  loss  o£  property  are  given 
separately  in  respect  of  immovables  and  in  respect  o£  movables, 
and  the  rules  as  to  charges  and  pledges  are  dealt  with  similarly 
in  a  manner  separating  the  two  classes  of  property.  The  book 
on  family  law  deals  with  the  law  of  husband  and  wife,  of  parent 
and  child,  and  of  guardian  and  ward ;  the  book  on  the  law  of 
inheritance  with  testamentary  and  intestate  succession,  the  law 
of  compulsory  portions  (portio  legitima),  the  law  as  to  the  adminis- 
tration of  the  estates  of  deceased  persons,  and  the  legal  position 
of  heirs  and  legatees. 

14.  The  H.G.B.  is  divided  into  three  parts,  dealing  respectively 
with — (1)  mercantile  trade  as  a  whole  (definition  of  '  mercantile 
traders ',  rules  as  to  mercantile  register,  trade  name,  mercantile 
book-keeping,  general  powers  of  agency,  mercantile  assistants 
and  apprentices,  mercantile  agents  and  brokers) ;  (2)  mercantile 
partnerships  (private  partnerships,  commandite  partnerships  and 
companies) ;  and  (3)  mercantile  transactions. 

7.  General  Chaeacteeistics  of  the  New  Codes 
a.     As  to  Substance  of  Provisions. 

15.  The  law  of  the  B.G.B.  is  built  up  on  foundations  borrowed 
from  Roman  law  with  additions  contributed  from  Germanic 
sources,  but  some  of  the  provisions  are  of  an  entirely  modern 
and  original  character.  The  rules  relating  to  contracts  for  ser- 
vices ;  the  rule  enabling  debtors  to  repay  debts,  bearing  a  rate  of 
interest  exceeding  six  per  cent,  per  annum,  notwithstanding  any 
contractual  stipulation  to  the  contrary ;  the  provision  empowering 
the  Court  to  give  relief  against  penalties;  the  rules  as  to  the 
relations  between  husbands  and  wives,  are  only  a  few  examples 
of  numerous  and  important  innovations.  The  new  Code  was  not 
intended  to  construct  an  ideal  system  on  the  basis  of  natural 
law ;  its  object  was  to  maintain  (as  far  as  this  was  compatible 
with  the  necessities  of  unification)  the  connexion  of  the  present 
with  the  past,  but  without  neglecting  the  change  in  the  con- 
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ditions  o£  life  brought  about  by  modern  social  and  economical 
developments.  The  innovations  contained  in  the  H.G.B.  are 
mostly  due  to  the  necessity  o£  harmonizing  its  contents  with 
the  contents  of  the  B.G.B.  Many  rules  which  formerly  existed 
for  commercial  law  only,  but  which  now  have  been  embodied 
in  the  general  law,  were  removed  from  the  H.G.B.  and  intro- 
duced into  the  B.G.B. ;  on  the  other  hand,  it  became  necessary 
to  exclude  the  operation  of  such  general  rules  contained  in  the 
B.G.B.  as  were  not  to  be  applied  to  transactions  governed  by 
commercial  law  (see,  for  instance,  H.G.B.  348,  referred  to  below). 

b.   As  to  Methods  of  Expression. 

16.  The  casuistic  method  of  the  Prussian  Landrecht,  the  rules 
of  which  were  to  fit  every  conceivable  state  of  facts,  was 
deliberately  and  decisively  abandoned  by  the  authors  of  the 
B.G.B.  Their  aim  was  to  introduce  detailed  rules  only  for 
specific  purposes,  and  to  be  generally  content  with  the  establish- 
ment of  broad  principles,  leaving  it  to  legal  science  (19)  and  to 
the  decisions  of  the  Courts  to  fill  in  the  details  gradually.  Provi- 
sions like  the  following — 'The  debtor  is  bound  to  perform  his 
obligation  in  the  manner  required  by  good  faith  having  regard 
to  ordinary  usage.^ — B.G.B.  243.  'The  contract  for  services 
may  be  rescinded  without  notice  by  either  party,  in  the  event  of 
there  being  any  cogent  ground  for  such  a  course.' — B.G.B.  626. 
'A  wife  is  not  bound  to  conform  to  her  husband's  ruling,  if 
such  ruling  is  due  to  an  abuse  of  his  rights.' — B.G.B.  1354  (2) — 
leave  considerable  freedom  to  those  who  have  to  administer  the 
law  and  give  it  an  amount  of  elasticity,  which  ordinary  statute 
law  does  not  give. 

Some  of  the  sections  merely  contain  definitions  (e.g.  B.G.B. 
90-92,  516  (1),  741,  868,  872),  and  sometimes  a  section  merely 
sums  up  the  contents  of  immediately  following  sections  (e.g. 
B.G.B.  1323,  1330). 

Sometimes  a  right  is  defined  and  the  expression  by  which  this 
right  is  afterwards  called  is  added  in  brackets. — B.G.B.  273,  984, 
1113,  1204. 

Words  and  forms  of  speech  are  frequently  used  in  a  technical 
meaning  not  defined  by  the  Code,  but  so  obvious  from  their 
mode    of   application    that    such    technical    meaning   must    be 
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deemed  to  be  implied  by  the  Code  itself.  Thus  the  words 
'  cannot '  and  '  may  not '  respectively  have  distinct  technical 
meanings;  when  the  B.G.B.  says  that  an  act  cannot  be  done, 
this  means  that  an  act  attempted  to  be  done,  notwithstanding 
the  prohibition,  is  void,  but  when  the  B.G.B.  declares  that  an  act 
mat/  not  be  done,  an  act  violating  the  prohibition  is  not  on 
that  ground  void,  but  gives  a  right  to  damages  to  any  person  in 
whose  favour  the  prohibition  was  made  (compare  e.  g.  B.G.B.  225, 
which  declares  that  the  operation  of  prescription  cannot  be 
excluded  by  agreement,  and  means  that  any  such  agreement  is 
of  no  effect,  with  B.G.B.  627  (2),  which  provides  that  notice  to 
determine  certain  kinds  of  contract  for  services  may  not  be 
given  except  on  certain  grounds,  and  means  that  any  notice 
given,  notwithstanding  the  prohibition,  is  effective,  but  entitles 
the  party  injured  by  the  determination  of  the  contract  to 
damages).  The  word  'shall'  implies  that  the  omission  to  do 
the  prescribed  act  gives  an  aggrieved  party  a  claim  for  damages, 
the  word  '  must ',  that  the  omission  renders  the  whole  transaction 
ineffective  (see  e.g.  B.G.B.  57,  which  provides  (1)  that  the  rules 
of  a  non-trading  corporation  must  contain  certain  particulars, 
and  (2)  that  the  name  of  any  such  corporation  shall  be 
distinguishable  from  the  name  of  any  other  corporation  registered 
in  the  same  place ;  the  non-compliance  with  the  first-mentioned 
requirement  has  the  effect  of  annulling  the  incorporation,  whilst 
non-compliance  with  the  second  requirement  leaves  the  incor- 
poration untouched). 

The  authors  of  the  B.G.B.  have  taken  great  pains  to  show, 
when  establishing  any  rule,  how  the  burden  of  proof  respecting 
compliance  with  the  rule  is  to  be  apportioned  between  the 
parties,  and  they  have  adopted  peculiar  modes  of  expression 
intended  to  give  a  guidance  as  to  their  meaning.  The  rules  are 
too  complicated  and  subtle  to  be  reproduced  in  this  place,  and 
it  is  not  certain  whether  they  will  always  be  followed,  more 
particularly  as  they  have  not  been  carried  out  with  complete 
consistency. 

8.   Methods  op  Interpeetation 

17.  The  Codes  themselves  do  not  lay  down  any  general  rules 
of  interpretation  in  respect  of  their  own  provisions— (as  to  the 
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methods  of  interpretation  applicable  to  declarations  o£  intention 
in  connexion  with  acts-in-the-law  see  107) — but  the  methods  of 
expression  and  definition  to  which  attention  has  been  called 
above  (16)  furnish  a  valuable  clue  in  many  cases.  A  somewhat 
dangerous  method  of  interpretation  derived  from  Roman  law, 
and  not  unfrequently  carried  out  by  the  German  Courts,  is  the 
interpretation  by  analogy.  Where  a  gap  has  been  left  by  any 
statutory  rule  it  is  filled  up,  according  to  this  method,  by 
reference  to  another  rule  contained  in  the  same  statute,  in 
connexion  with  which  a  point  corresponding  to  the  point  left 
open  in  the  first-mentioned  rule  is  expressly  provided  for,  and 
the  ratio  iurls  of  the  last-mentioned  expression  is  taken  to  be 
a  general  rule  of  law  applicable  to  all  eases.  This  method  which 
assumes  that  the  omission  in  the  first  case  was  accidental,  while 
it  may  have  been  deliberate,  and  also  that  a  judge  may  fill  in 
a  gap  left  by  the  legislator's  want  of  care,  is  not  in  accordance 
with  English  methods  of  interpretation. 

18.  Another  kind  of  assistance  in  respect  of  the  interpretation 
of  the  B.G.B.  is  provided  by  the  historical  evidence  as  to  the 
mode  of  its  production  comprised  in  the  publication  issued  under 
the  title  of  Materials  for  the  B.G.B.  These  materials  include 
(1)  the  several  drafts  of  the  Code  (viz.  those  of  the  first  and 
second  commissions  and  the  one  submitted  to  the  Reichstag  by 
the  Federal  Council) ;  (2)  the  Minutes  of  the  Proceedings  of  the 
second  commission ;  (3)  the  '  Motives  •"  published  with  the  first 
draft;  (4)  the  Memorandum  issued  by  the  federal  council  accom- 
panying the  draft  submitted  to  the  Reichstag  j  (5)  the  Report 
of  the  select  committee  of  the  Reichstag;  (6)  the  shorthand 
notes  of  the  debates  in  the  Reichstag.  These  materials  cannot 
be  used  as  direct  evidence  for  the  meaning  of  any  part  of  the 
Code,  inasmuch  as  in  Germany  as  well  as  in  England  the  rule 
is  paramount  that  the  legislator's  expressions  and  not  his  inten- 
tions are  conclusive,  but  this  rule  does  not  detract  from  the 
cogency  of  another  rule  of  equally  universal  application,  accord- 
ing to  which  the  history  of  any  legal  provision  is  an  indispensable 
guide  to  the  ratio  legis,  and  the  'Materials'  offer  the  most 
valuable  guidance  to  the  history  of  the  enactments  embodied  in 
the  Code.  Where  any  rule  is  taken  from  the  Common  law,  or 
from  one  of  the  old  Codes,  or  from  any  local  system  of  Customary 
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law,  the  application  formerly  given  is  of  necessity  an  almost 
conclusive  guide  as  to  its  present  application  (see,  for  instance, 
the  rules  as  to  transactions  contra  honos  mores  below,  105),  and 
it  is  only  in  respect  of  new  or  modified  law  that  important  new 
questions  can  arise.  For  the  purpose  of  finding  whether,  and  to 
what  extent,  any  provision  of  the  Code  is  derived  from  old 
sources  the  'Materials'"  are  undoubtedly  the  most  convenient 
and  most  authoritative  work  of  reference. 

19.  The  authority  of  textbook  writers  both  as  regards  the 
old  and  the  new  law  is  of  great  importance  in  Germany.  Certain 
works  are  by  common  consent  picked  out  as  the  most  worthy 
of  attention,  and  such  works  are  quoted  in  the  written  pleadings 
(which,  according  to  German  practice,  frequently  embody  nearly 
everything  which  in  England  would  be  used  in  the  addresses  of 
counsel),  and  in  the  judgments  of  the  Courts  in  the  same  way 
as  some  of  the  older  works  are  quoted  in  English  Courts. 

20.  Lastly,  there  is  the  guide  to  interpretation  which  in 
practice  is  the  most  important  of  all,  viz.  the  rules  established 
by  the  practice  of  the  Courts.  Theoretically  the  rule  of  English 
law,  according  to  which  the  judgment  of  any  Court  establishing 
any  nile  of  law  is  conclusive  for  all  co-ordinate  and  subordinate 
Courts,  is  not  accepted  in  Germany,  and  any  young  '  assessor ' 
fresh  from  his  final  examination  may  overrule  the  judgment 
of  the  Imperial  Supreme  Court,  but  in  practice  the  ruling  of 
any  superior  Court  is  of  the  greatest  weight  and  authority,  and 
the  Imperial  Supreme  Court  as  well  as  the  Prussian  Chamber 
Court  publish  regular  official  reports  of  their  more  important 
judgments,  not  to  speak  of  the  numerous  reports  of  decided 
cases  published  privately.  It  is  forbidden  by  statute  for  any 
Division  of  the  Imperial  Supreme  Court  to  deliver  a  judgment 
dissenting  from  the  previous  ruling  of  any  other  Division.  If 
it  is  thought  that  the  previous  ruling  was  mistaken,  a  meeting 
of  all  the  Civil  or  all  the  Criminal  Divisions  (as  the  case  may 
be)  must  be  summoned,  and  the  full  Court  can  then  overrule 
the  judgment  of  the  Divisional  Court  (statute  relating  to  the 
Organization  of  the  Courts  of  Justice  1877,  revised  1898, 
s.  137).  A  perusal  of  any  of  the  German  reports  will  show 
that  previous  rulings  of  other  Courts  are  constantly  referred  to 
in  the  reported  judgments.      "While  they  are  not  absolutely 
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binding,  it  would  not  occur  to  any  serious  judge  to  overrule 
a  principle  laid  down  in  any  superior  Court,  without  giving 
very  substantial  reasons  for  his  dissent. 

21.  The  methods  of  expression  and  interpretation  to  which 
attention  has  been  called  (16-20)  admit  of  a  constant  adaptation 
of  the  law  to  the  successive  variations  of  the  surrounding  con- 
ditions. No  doubt  the  wide  margin  left  to  judicial  discretion 
will  gradually  disappear.  After  a  time  certain  rules  consistently 
adopted  by  the  Courts  will  be  treated  as  rules  of  customary  law ; 
these  rules  however  will  not  be  applied  literally,  but  only  as 
indicating  the  principles  which  ought  to  be  followed,  and  will 
not  therefore  in  any  event  be  less  elastic  than  the  rules  estab- 
lished by  ease  law  in  England.  It  is  not  proposed  to  discuss 
the  advantage  of  codified  over  uncodified  law,  but  it  is  necessary 
to  insist  on  the  fact  which  cannot  be  disputed  by  any  one 
familiar  with  the  working  of  continental  Codes,  that  the  persons 
who  in  discussing  the  merits  or  demerits  of  codification  oppose 
codified  law  to  case  law,  entirely  miss  the  point  at  issue.  A 
Code  like  the  Code  Napoleon  or  the  B.G.B.  does  not  replace  or 
hinder  the  development  of  case  law.  It  replaces  a  number  of 
heterogeneous  statutes,  and  the  new  laws  take  the  shape  of 
amended  sections  instead  of  appearing  as  separate  enactments. 
Moreover  its  methods  of  expression  favour  a  recognition  of 
general  principles  in  the  place  of  the  casuistic  irregularity  which 
is  fostered  by  the  absence  of  any  authoritative  systematization 
of  law. 
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FIRST  DIVISION 
PEESONS,  THINGS,  AND  EIGHTS 

CHAPTER  I:   PERSONS 

A.     GUNEBAL  BUMS 
1.   Natural  Persons  and  Corporate  Bodies 

22.  The  expression  person  is  in  German  Law  applied  to  any 
individual  entity  capable  of  rights,  that  is  to  say,  capable  of 
being  the  owner  of,  or  of  exercising  rights  over  property,  and 
of  having  and  enforcing  claims  against  others.  Entities  capable 
of  rights  are  divided  into  two  classes,  which,  in  continental 
language,  are  respectively  called  natural  and  juristic  persons. 
According  to  modem  ideas  every  human  being  is  capable  of 
rights,  but  there  is  no  characteristic  sign,  the  possession  of 
which  marks  any  combination  of  human  beings  or  any  other 
artificial  entity  as  a  'person^  in  the  legal  sense.  Corporate 
rights  must  always  be  expressly  conferred,  either  by  virtue  of 
a  general  enactment,  making  their  attainment  dependent  on 
compliance .  with  certain  prescribed  conditions,  or  by  a  special 
act  of  the  competent  authorities  of  the  state  within  which  the 
right  of  personality  is  to  be  enjoyed. 

3.  Associations  oe  Persons  not  forming  Corporate  Bodies 
in  the  strict  sense 

23.  The  distinction  between  natural  persons  {singuli)  and 
juristic  persons  {universitates)  is  derived  from  Roman  law. 
Germanic  law  and  the  law  merchant,  which  is  now  part  and 
parcel  of  German  law,  recognizes  various  forms  of  associations, 
which  form  an  intermediate  stage  between  the  two  classes.  In 
England  trading  companies  have  gone  through  a  gradual  process 
of  evolution,  which  only  at  a  late  stage  of  their  existence  gave 
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them  the  character  of  corporate  bodies  in  the  full  sense  of  the 
word,  and  there  are  still  unincorporated  companies  or  societies  which 
occupy  an  intermediate  position  between  associations  of  natural 
persons  and  juristic  persons  or  corporations.^  In  the  same  way- 
some  of  the  forms  of  association  recognized  by  German  law, 
though  not  corporations  in  the  strict  sense,  partake  of  so  many 
qualities  belonging  to  juristic  persons  that  it  is  necessary  to  refer 
to  them  in  connexion  with  the  subject  of  personality. 

B.  NATURAL  PERSONS 
1.  Beginning  op  Personality 
24.  The  question  at  what  moment  a  human  being  begins  to 
be  capable  of  rights  is  of  great  importance,  as  the  following 
example  will  show.  If  an  only  child  is  born  after  the  death  of 
his  father,  and  dies  after  having  been  capable  of  rights  for  one 
moment  only,  any  property  to  which  such  child  was  entitled 
under  his  father's  will  or  intestacy  becomes  vested  in  him  during 
that  moment,  and  under  the  German  law  of  intestacy  passes  to 
his  mother  as  his  next-of-kin ;  if,  on  the  other  hand,  the  child 
never  became  capable  of  rights,  the  person  who,  under  the  father's 
will  or  intestacy,  would  have  taken  the  property  in  the  event  of 
the  child  not  having  been  born  becomes  entitled  to  it.  The 
capacity  for  rights,  according  to  B.G.B.  1,  begins  with  the  com- 
pletion of  birth.  Complete  severance  from  the  mother  is  not 
required ;  the  completion  of  the  act  of  birth  in  the  medical 
sense,  coupled  with  the  survival  of  the  child  for  one  moment  at 
least  after  such  completion,  is  all  that  is  necessary.  The  entry 
in  the  Register  of  Births  (which  must  state  the  exact  hour  as 
well  as  the  date  of  the  birth)  is  prima  facie  evidence  of  the  time 
of  a  birth.  Still-born  children  are  registered  in  the  register  of 
deaths  only,  and  the  non-registration  of  the  birth  of  a  child 
whose  death  is  registered  is  prima  facie  evidence  of  the  fact  that 
the  child's  birth  was  not  completed.  A  nasciturus  is  not 
capable  of  rights  in  the  strict  sense  of  the  word,  but  may  have 
inchoate  rights  which  the  B.G.B.  protects  (see  454,  472). 

^  Thus,  for  instance,  an  English  trade  union  has  the  capacity  to  own  pro- 
perty and  to  act  by  agents  without,  however,  being  deemed  to  be  a  corpora- 
tion (Taff  Vale  Railway  v.  Amalgamated  Society  of  Railway  Servants  (1901'), 
A.  C.  426). 
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2.   Effect  of  Status  on  Capacity  for  Eights,  Disposing 
Capacity,  and  Ownership  of  Property 

a.   Capacity  for  Kights  {RecMsfahigheit). 

25.  As  stated  above  (22),  every  natural  person  is  in  all  modern 
systems  o£  law  deemed  capable  of  rights,  but  this  capacity  is  not 
always  unrestricted.  Certain  classes  of  persons  are,  according  to 
some  systems  of  law,  deprived  of  the  enjoyment  of  certain  classes 
of  rights.  Thus,  in  England  before  1870,  an  alien  was  incapable 
of  owning  real  property,  and  an  alien  is  still  incapable  of  being 
the  owner  or  part  owner  of  a  British  ship.^  According  to 
Austrian  law,  a  member  of  a  monastic  order,  having  made  vows 
of  poverty,  is  incapable  of  acquiring  property  of  any  kind, 
though  he  is  capable  of  retaining  the  property  owned  by  him  at 
the  time  of  joining  the  Order  (see  statutes  quoted  in  Stnben- 
rauch's  edition  of  the  Austrian  Code,  I.  459).  According  to  the 
present  German  law,  it  is  left  to  State  legislation  to  decide 
whether,  and  to  what  extent,  an  alien  is  capable  of  acquiring 
immovable  property  (E.G.  88),  and  whether  testamentary  or  other 
gifts  in  favour  of  members  of  religious  orders  are  effective 
(E.G.  87),  but  no  other  restriction  as  to  the  capacity  for  rights 
of  natural  persons  exists. 

b.   Disposing  Capacity  {GeschaftgfdhigJceit). 
aa.    Generally. 

26.  Capacity  for  rights  must  be  distinguished  from  dis- 
posing capacity,  by  which  is  meant  the  power  of  disposing  of 
property  and  of  incurring  obligations  by  acts-in-the-law.  Under 
the  law  of  all  countries,  deficiency  of  age  and  mental  disorder 
have  the  effect  of  removing  or  restricting  the  capacity  to  dispose 
of  rights,  and  in  all  countries  there  are  various  degrees  of 
incapacity.  Thus,  for  instance,  the  contracts  of  infants  may, 
under  English  law,  be  voidable  or  valid,  according  to  the  circum- 
stances of  each  case,  and  the  same  rule  applies  as  to  the  contracts 
of  lunatics.  According  to  German  law,  a  distinction  is  drawn 
between  the  total  absence  of  capacity  for  aets-in-the-law 
and    restricted    capacity.      A  person    fully    capable    is   called 

•  A  distinction  between  subjects  of  the  country  concerned  and  aliens  also 
exists  in  several  countries  as  regards  patents,  trade-marks,  &c. 

c2 
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gescMftsfahig ;  a  person  wholly  incapable,  geschdftsunfaAig ; 
a  person  of  restricted  disposing  capacity  is  called  in  der 
GescMftsfahigkeit  heschrdnkt.  The  effect  of  these  distinctions, 
and  the  distinction  between  capacity  for  acts-in-the-law 
and  capacity  in  respect  of  the  commission  of  unlawful  acts, 
will  be  explained  below  (92).  Incapacity  or  restricted  capacity 
either  exists  naturally  (as  in  the  case  of  infants  or  persons  of  un- 
sound mind  not  officially  placed  under  guardianship)  or  it  is 
declared  by  a  Court  of  law  (as  in  the  ease  of  lunatics,  prodigals, 
and  dipsomaniacs,  placed  under  guardianship  by  judicial  order). 
The  expression  'capacity'  will,  in  the  further  course  of  this 
treatise,  be  applied  to  indicate  capacity  for  acts-in-the-law,  and 
a  corresponding  use  will  be  made  of  the  expressions  '  incapacity ' 
and  'restricted  capacity'. 

bb.   Infants  {Minderjahrige). 

27.  Generally  speaking,  all  persons  not  having  attained  the 
age  of  21  years  are  infants  according  to  German  law — B.G.B.  3 
— but'  a  person  having  attained  the  age  of  18  years  may  be 
declared  by  a  competent  Court  to  be  of  full  age  if  the  following 
requirements  are  complied  with  : — 

(1)  the  person  concerned  must  consent ; 

(2)  the  person  exercising  parental  power  (441)  must  give  his 
consent ; 

(3)  the  Court  must  be  of  opinion  that  the  order  will  be 
advantageous  to  the  person  concerned. — B.G.B.  3-5. 

An  infant  under  the  age  of  7  is  under  complete  incapacity ; 
an  infant  having  attained  the  age  of  7  is  of  restricted  capacity. 
— B.G.B.  104,  105. 

cc.    Unsoundness  of  mind  {Geisteskrankheit). 

28.  There  is  in  England  a  distinction  between  persons  of  un- 
sound mind  not  so  found,  and  persons  found  lunatics  after  an 
inquisition  by  the  Court  in  Lunacy,  but  this  distinction  has  not 
the  same  effect  as  the  corresponding  distinction  in  German  law. 
A  lunatic  so  found  according  to  English  law  is  not,  by  reason  of 
that  fact  alone,  incapable  for  all  purposes.  On  the  other  hand, 
a  person  placed  under  guardianship  by  a  German  Court  on  the 
ground  of  mental  disease  is  under  complete  incapacity.— B.G.B. 


PERSONS  21 

Persons  of  unsound  mind  not  placed  under  guardianship  on 
the  ground  of  mental  disease  are  under  complete  incapacity  if 
their  unsoundness  of  mind  is  of  a  nature  to  prevent  the  free 
exercise  of  their  power  of  volition  and  is  not  merely  of  a 
temporary  character. 

dd.   Mental  infirmity  (Geistessckwache). 

29.  The  English  Lunacy  Act  1890  s.  116  {d),  takes  notice  of 
a  class  of  persons  who  '  through  mental  infirmity  arising  from 
disease  or  age  are  incapahle  of  managing  their  affairs ',  and  enables 
the  Court  in  Lunacy  to  make  orders  as  to  the  management  of 
the  property  of  such  persons,  without,  however,  imposing  any 
restriction  on  their  disposing  capacity.  According  to  B.G.B. 
6,  114,  persons  belonging  to  this  class  may  be  placed  under 
guardianship  on  the  ground  of  mental  infirmity,  and  the  effect 
of  such  an  order  is  to  restrict  the  capacity  of  the  person  concerned. 

ee,   Prodigality  {Verschwendung). 

30.  The  restrictions  as  to  the  disposing  powers  of  a  person 
placed  under  guardianship  on  the  ground  of  extravagance  are 
derived  from  the  ideas  of  Roman  law,  which  attribute  to  the 
natural  heirs  of  a  person  owning  property  an  inchoate  right  to 
such  property  entitling  them  to  take  steps  to  prevent  its  wasteful 
consumption  by  the  actual  owner.  English  law  takes  the 
opposite  view,  and  entirely  discards  the  notion  of  incapacity 
arising  on  the  ground  of  prodigality  {Re  Selofs  Trusts  (1903), 
1  Ch.  488).  According  to  B.G.B.  6,  114,  an  order  placing 
the  jprodigus  under  guardianship  may  be  made  on  the  applicar 
tion  of  any  one  out  of  a  certain  specified  class  of  persons  who 
can  prove  that  the  person  in  question,  by  extravagant  living, 
exposes  himself  or  his  family  to  the  risk  of  poverty.  Such  an 
order  imposes  'restricted  capacity'  on  the  ^rodigus  and  com^ 
pletely  changes  his  status;  its  effect  goes  much  further  than 
the  effect  of  a  similar  order  made  under  French  law  (Code 
Civil  s.  513). 

ff.   Dipsomania  {Trunksucht). 

31.  An  entirely  novel  ground  for  placing  a  person  under 
guardianship  was  introduced  by  B.G.B.  6,  which  enacts  that  this 
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proceeding  may  be  applied  to  'any  person  who  by  reason  o£ 
dipsomania  is  incapable  of  managing  his  affairs,  or  exposes  him- 
self or  his  family  to  the  risk  of  poverty,  or  endangers  the  safety 
of  others '.  The  effect  of  an  order  obtained  in  such  a  case  is 
the  same  as  in  the  case  of  mental  infirmity  or  prodigality.— 
B.G.B.  114. 

gg,   Effect  of  punishment  for  criminal  offences. 

32.  According  to  English  law,  a  convict  loses  his  disposing 
capacity  (see  Porfeiture  Act  1870  s.  8).  No  similar  provision 
exists  in  German  law. 

c.  Forfeiture  or  compulsory  transfer  of  property  conse- 
quent upon  criminal  punishment,  bankruptcy,  and 
marriage. 

(1)  Under  English  Law. 

33.  Certain  changes  of  status  have  in  certain  systems  of  law 
the  effect  of  bringing  about  the  forfeiture  of  property  or  the 
compulsory  transfer  of  property,  or  of  its  possession  or  manage- 
ment. 

In  England  forfeiture  by  reason  of  felony  has  been  abolished, 
but  forfeiture  by  reason  of  outlawry  still  exists  theoretically,  and 
the  property  of  a  convict  (whose  disposing  power  is  suspended, 
as  mentioned  above)  is  transferred  to  an  administrator  (For- 
feiture Act,  1870,  ss.  9  and  10). 

In  a  similar  way  the  property  of  a  bankrupt  (with  some  un- 
important exceptions)  becomes  vested  in  a  trustee  in  bankruptcy 
upon  trust  for  realization  and  division  among  the  creditors 
(Bankruptcy  Act  1883  ss.  20  (1),  44). 

Before  the  coming  into  force  of  the  Married  Women's  Pro- 
perty Act,  1883,  marriage  had  the  effect  at  Common  Law  of 
vesting  parts  of  the  wife's  property  in  the  husband  and  restrict- 
ing her  disposing  powers  as  to  other  parts,  but  under  the  present 
English  law  marriage  no  longer  deprives  the  wife  of  any  part  of 
her  property. 

(2)  Modem  German  Law. 

In  modern  German  law  forfeiture  as  a  criminal  punishment 
does  not  exist. 
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The  bankruptcy  of  a  person  does  not  cause  his  property  to  be 
vested  in  a  trustee  as  it  does  in  England,  but  it  has  the  effect 
of  transferring  its  possession  and  management  (except  as  to 
certain  exceptional  kinds  of  property)  to  an  administrator  who 
has  to  apply  the  proceeds  for  the  benefit  of  creditors  in  the  same 
way  as  an  English  trustee  in  bankruptcy  (K.O.  1-6,  7). 

The  marriage  of  a  woman,  in  the  absence  of  a  marriage  con- 
tract, has  the  effect  of  transferring  the  management  of  her 
property,  and  to  a  great  extent  also  the  disposing  power  over  it, 
to  her  husband,  and  a  marriage  contract  may  have  still  more 
far  reaching  effects  (414,  417). 

3.   Effect  of  Social  Eank,  Nationality,  and  Domicil 
ON  THE  Application  of  Law 
a.   Generally. 

34.  In  the  older  Roman  law  the  modes  of  acquiring  and 
exercising  rights  were  largely  dependent  on  the  nationality 
and  social  rank  of  the  person  concerned.  A  Roman  citizen  was 
governed  by  a  law  differing  from  the  law  applicable  to  persons 
not  having  the  privilege  of  citizenship,  and  great  differences 
existed  also  between  the  rights  of  freedmen  and  those  of  free 
citizens,  while  slaves  were  incapable  of  rights.  Distinctions  of 
this  kind,  which  were  considerably  reduced  in  the  later  develop- 
ment of  Roman  law,  asserted  themselves  in  a  very  marked 
manner  in  the  Germanic  systems.  Some  of  the  distinctions 
due  to  class  privileges  have  in  several  German  districts  con- 
tinued to  exist  till  quite  recent  times,  as  for  instance  in  many 
parts  of  the  two  Mecklenburgs,  where  prior  to  1900  the  rules 
as  to  the  effect  of  marriage  on  property  and  as  to  the  devolu- 
tion of  property  on  death  applied  in  the  case  of  a  nobleman  were 
entirely  different  from  those  applied  in  the  case  of  a  citizen  of 
lower  degree. 

The  mediaeval  law  merchant  created  a  special  system  of  law 
for  mercantile  traders  which  to  a  certain  extent  survived  in 
the  H.G.B.,  but  subject  to  this  exception  and  to  an  exception  in 
favour  of  certain  families  of  princely  rank,  social  status,  pro- 
fession, and  occupation  have  ceased  to  have  any  effect  on  the 
application  of  law.  Nationality  and  domicil,  however,  still  affect 
the  legal  positions   of  the  persons   concerned.     The  effect  of 
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princely  rank,  the  status  of  mercantile  traders,  and  the  effect 
of  nationality  and  domicile  under  German  law  are  discussed  in 
the  following  paragraphs, 

b.   Effect  of  Princely  Rank. 

35.  Members  of  the  reigning  houses  are  only  affected  by  the 
provisions  of  the  B.G.B.,  in  so  far  as  the  state  laws  or  the  family 
statute  affecting  any  member  of  any  such  house  contain  no  con- 
flicting provisions. — E.G.  57.  By  virtue  of  this  exceptional 
enactment  the  general  rules  of  German  law  as  to  the  attainment 
of  majority,  the  celebration  and  dissolution  of  marriage,  the 
effect  of  marriage  on  property,  parental  power  and  guardianship, 
the  law  as  to  the  devolution  of  property  on  death,  and  the 
mode  of  transferring  or  mortgaging  property  included  in  family 
settlements,^  are  in  most  cases  not  applied  to  the  members  of 
reigning  houses,  and  for  this  purpose  the  members  of  the 
princely  branch  of  the  Hohenzollern  family  and  of  the  houses 
of  Hanover,  Hesse-Cassel,  and  Nassau  are  placed  in  the  same 

•position  as  the  members  of  reigning  houses. — E.G.  57.  Some 
of  these  privileges  are  also  retained  by  the  members  of  houses  who 
at  the  Congress  of  Vienna  were  deprived  of  their  sovereign  rights 
and  by  the  nobility  of  the  Holy  Roman  Empire ;  as  regards  the 
attainment  of  majority  and  the  celebration  or  dissolution  of 
marriage  the  latter  are  placed  under  the  general  law. — E.G.  58. 

c.   Mercantile  Traders  and  Mercantile  Transactions. 

36.  The  transactions  of  a  person  coming  under  the  definition 
of  a  Kaufmann  (which  expression  in  the  course  of  this  treatise 
is  reproduced  by  'mercantile  trader')  are  in  many  respects 
subject  to  special  rules  of  law.  The  definition  of  a  'mercantile 
trader  •*   includes  persons  belonging  to   one   of    the  following 


(a)  persons  permanently  engaged  for  profit  in  one  out  of 
a  number  of  specified  kinds  of  businesses  (e.  g.  the  business  of 
banker,  carrier,  or  publisher,  the  sale  or  purchase  of  goods, 
insurance  and  agency  business,  &c.) ; 

{b)  persons    permanently   engaged    for   profit    in   any   other 

•  In  some  states  the  privilege  extends  to  other  matters,  e.g.  in  Prussia  no 
action  can  be  brought  to  recover  money  lent  to  any  member  of  the  Prussian 
Eoyal  family  (Prussian  Code,  First  Part,  Title  U,  s.  676,  the  section  remains 
in  force  by  virtue  of  Pr.  A.  G.  89). 


PERSONS  25 

business  or  trade  (not  being  the  business  of  farming  or  forestry), 
if  such  business  is  carried  on  in  a  manner  and  on  a  scale  usual 
in  the  case  of  one  of  the  more  important  mercantile  businesses 
or  trades,  and  if  the  trade  name  of  such  business  is  entered  in 
the  mercantile  register, — H.G.B.  1-3. 

A  person  engaged  in  one  of  the  more  important  kinds  of  mer- 
cantile businesses  is  called  a  VoUkaufmann  (true  mercantile  trader 
in  the  full  sense  of  the  word) ;  an  artisan  or  a  person  engaged 
in  a  smaller  trade  (if  coming  within  the  definition  of  a  mer- 
cantile trader)  is  called  Minder-Kaiifmann  (lesser  mercantile 
trader).— H.G.B.  4. 

The  H.G.B.  uses  the  term  'mercantile  transaction^  (Handeh- 
gesehdft)  to  denote  any  transaction  entered  upon  by  a  mercantile 
trader  in  the  course  of  his  business,  and  for  this  purpose  it  is 
immaterial  whether  the  person  concerned  is  a  full  trader  or 
a  lesser  trader.  Any  transaction  coming  within  the  scope  of 
the  businesses  referred  to  above,  sub  (a),  is  deemed  a  mercantile 
transaction  even  if  it  does  not  come  within  the  scope  of  the 
ordinary  business  of  the  persons  entering  upon  the  same.  More- 
over any  transaction  entered  upon  by  a  mercantile  trader  and 
any  written  document  signed  by  a  mercantile  trader  and  creating 
an  obligation  binding  upon  him,  is  deemed  to  be  entered  upon 
or  signed  in  the  course  of  his  business  unless  the  contrary  can 
be  proved. — H.G.B.  343,  344.  If  both  parties  to  a  transaction 
are  mercantile  traders,  the  transaction  is  called  a  bilateral  mer- 
cantile transaction ;  if  only  one  party  is  a  mercantile  trader,  it 
is  called  a  unilateral  mercantile  transaction.  As  a  general  rule 
the  special  provisions  applicable  to  mercantile  transactions  affect 
both  parties  even  if  one  of  them  is  not  a  mercantile  trader ;  the 
exceptional  cases  in  which  this  rule  is  departed  from  will  be 
pointed  out  in  their  proper  places.  (For  examples  of  special 
provisions  relating  to  mercantile  transactions  see  96,  97,  107, 
144  sub  (2)  (3)  (4),  147  sub  (4)  (5),  148,  171,  175,  193  sub  (3), 
193,  231,  273,  333,  404.) 

d.    Nationality  and  Domicil. 

aa.    General  statement, 
37.  The  question  as  to  what  law  is  to  be  applied  for  'the 
determination  of  any  particular  issue  frequently  depends  upon 
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the  so-called  'personal  statute'  of  one  of  the  parties,  by  which 
is  meant  the  system  of  law  to  which  he  is  personally  subject, 
as  distinguished  from  the  system  of  law  to  which  the  particular 
transaction  maybe  otherwise  subject  (e.g.  lex  situs,  lex  contractus, 
lex  loci  solutionis).  The  '  personal  statute  •"  according  to  English 
law  is  determined  by  the  domicil  of  the  person  concerned  with- 
out regard  to  his  nationality.  According  to  German  law  as  now 
established,  the  nationality  as  a  general  rule  determines  the 
personal  statute,  but  domicil  cannot  be  entirely  disregarded 
(as  for  instance  when  the  law  of  the  nationality  is  not  uniform 
but  varies  from  place  to  place,  as  in  the  case  of  the  British 
Empire).  Domicil  is  also  of  importance,  in  many  cases,  for  the 
purpose  of  establishing  the  jurisdiction  of  the  particular  Court 
before  which  an  action  is  brought.  It  is  therefore  necessary 
to  inquire  into  the  German  conception  of  domicil  as  well  as  that 
of  nationality. 

bb.   Nationality  {StaatsangeAorigkeit), 

38.  Every  subject  or  citizen  of  a  German  state  is  deemed  to 
be  of  German  nationality,  and  the  expression  '  a  German ',  as 
used  in  German  Codes  and  Statutes,  means  the  subject  or  citizen 
of  one  of  the  German  States.  The  status  of  a  subject  of  any 
German  State  is  acquired  by  one  of  the  following  methods  : — 

(1)  by  descent ;  (a  legitimate  child  becomes  a  subject  of  the 
State  of  which  the  father,  an  illegitimate  child  becomes  a  subject 
of  the  State  of  which  the  mother,  is  a  subject) ; 

(2)  by  legitimation ;  (if  the  father  is  the  subject  of  a  German 
State  at  the  date  of  legitimation,  the  child  becomes  a  subject  of 
the  same  State); 

(3)  by  marriage ;  (if  the  husband  is  the  subject  of  a  German 
State  at  the  date  of  the  marriage,  the  wife  becomes  a  subject  of 
the  same  State) ; 

(4)  by  admission  or  naturalization ;  (any  German  on  com- 
plying with  certain  unimportant  requirements,  provided  that  he 
is  domiciled  in  the  State  of  which  he  desires  to  become  a  subject, 
can  transfer  his  allegiance  from  State  to  State ;  a  non-German 
may,  if  he  complies  with  certain  prescribed  conditions,  be  natural- 
ized in  any  German  State ;  the  admission  or  naturalization  of 
any  male  person  includes   the  wife   and  such   of  the   infant 
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children  as  are  under  his  parental  power  (444) ;  an  appointment 
in  the  German  Government  or  municipal  service  has  the  effect  of 
naturalization  unless  the  contrary  is  expressly  stated). — Nation- 
ality Statute  6-11 ;  E.G.  41. 

39.  A  German  loses  his  nationality : — 

(1)  by  order  of  dismissal  made  on  his  application  to  the 
central  authority  of  the  State  of  which  he  is  a  subject ;  the 
application  cannot  he  refused  on  any  ground  other  than  non- 
compliance with  the  applicant's  duties  as  to  military  service — 
see  Nationality  Statute  14-19 ;  E.G.  41 ; 

(2)  by  order  made  ew  officio  by  the  central  authority  of  the 
State  of  which  he  is  a  subject  (which  order  may  be  made :  (a)  if 
he  resides  abroad  and  in  the  case  of  war  does  not  comply  with 
a  notice  to  return  to  Germany ;  (b)  if  he  enters  into  the  govern- 
ment service  of  any  foreign  State  and  does  not  comply  with 
a  notice  to  renounce  such  service — Nationality  Statute  20,  22) ; 

(3)  by  ten  years'  continuous  residence  outside  the  German 
Empire  without  registration  in  the  proper  consular  register; 
(the  period  may  by  international  agreement  be  reduced  to  five 
years  in  the  event  of  naturalization  in  a  foreign  state). 

The  loss  of  nationality  affects  the  members  of  the  family  of 
a  German  losing  his  nationality  in  the  same  way  as  naturalization 
affects  the  members  of  the  family  of  a  naturalized  German. — 
Nationality  Statute  21 ;  E.G.  41. 

If  the  wife  of  a  man  who  loses  his  German  nationality  by 
reason  of  ten  years'  absence  has  justifiably  retained  her  German 
domicile  she  retains  her  German  nationality  (see  42). 

cc.   Domicil  {Wohnsitz). 
(1)  Distinction  between  German  and  Unglish  Law. 

40.  The  distinction  of  English  law  between  the  domicil 
of  origin  (being  the  place  in  which  the  father  of  the  person 
concerned  was  domiciled  at  the  time  of  his  birth)  and  the 
domicil  of  choice  (being  the  place  selected  as  a  domicil  after 
the  abandonment  of  the  domicil  of  origin)  does  not  exist  in 
Germany.  According  to  English  law  the  domicil  of  origin 
always  revives  on  the  abandonment  of  the  domicil  of  choice, 
before  the  acquirement  of  a  fresh  domicil  of  choice ;  it  is  there- 
fore impossible  according  to  the  English  doctrine  to  be  without 
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a  domieil,  but  according  to  Grerman  law  a  person  may  be  with- 
out a  domicil.  According  to  English  law  a  person  cannot  have 
more  than  one  domicil  at  the  same  time,  but  according  to 
German  law  a  person  may  be  domiciled  in  several  places  at  the 
same  time.— B.G.B.  7  (2). 

(2)  German  conception  of  Domicil. 

41.  Subject  to  the  differences  created  by  the  two  divergences 
referred  to  above^  the  conception  of  the  German  law  as  to  domicil 
is  similar  to  the  conception  of  English  law.  A  person  of  full 
age  and  capacity  not  being  a  married  woman  is  according  to 
German  law  domiciled  in  the  place  in  which  he  has  a  permanent 
abode,  that  is  to  say  an  abode  being  permanent  in  intention  as 
well  as  in  fact  (B.G.B.  7  (1)  (3)). 

(3)  Domicil  of  dependent  persons  and  of  persons  in  the  Government 

service. 

42.  A  person  under  incapacity  or  of  restricted  capacity  cannot 
establish  or  remove  his  domicil,  without  the  consent  of  his  statu- 
tory agent  (11 6). — B.G.B.  8.  A  professional  member  of  the  armed 
forces  (being  of  full  age)  is  deemed  to  be  domiciled  in  the  place  of 
his  garrison,  and  if  the  military  or  naval  unit  to  which  he  belongs 
is  not  garrisoned  within  the  German  Empire,  he  is  deemed  to  be 
domiciled  in  the  place  in  which  such  unit  had  its  last  permanent 
quarters,  before  leaving  the  German  Empire.  Persons  doing  com- 
pulsory military  service  come  under  the  same  rules  as  civilians. — 
B.G.B.  9.  A  married  woman  shares  her  husband's  domicil,  as  long 
as  the  husband  does  not  establish  his  domicil  in  a  place  outside 
the  German  Empire,  which  is  at  the  same  time  a  place  to  which 
she  cannot  be  compelled  to  follow  him  (412),  and  to  which  in 
fact  she  does  not  follow  him.  A  married  woman  not  sharing 
her  husband's  domicil  under  the  last-mentioned  rule,  and  also 
the  wife  of  a  husband  having  no  domicil,  may  establish  a  domicil 
of  her  own  according  to  the  general  rules — B.G.B.  10.  The 
father's  domicil  is  shared  by  a  legitimate,  the  mother's  by  an 
illegitimate  infant  child ;  the  adoptor's  domicil  by  an  adopted 
infant  child.  The  legitimation  or  adoption  of  a  child  having 
attained  majority  is  without  influence  on  his  domicil — B.G.B.  11. 
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4.  Tbkmination  of  Personality  (Death) 

a.  Effect  of  Death. 

43.  The  capacity  for  rights  ceases  with  death.  Some  of  the 
rights  acquired  and  some  of  the  duties  undertaken  by  a  person 
during  his  lifetime,  are  transferred  to  the  person  or  persons  who 
are  said  to  represent  his  estate,  but  a  right  to  which  the  deceased 
was  not  entitled  at  his  death  cannot  accrue  to  his  estate  under  any 
circumstances.  It  is  therefore  frequently  important  to  ascertain 
whether  a  person  to  whom  a  right  would  have  accrued  if  he  had 
been  living  at  a  particular  moment,  did  actually  live  at  that 
moment,  and  for  such  a  purpose  it  is  necessary  to  know  at  what 
precise  moment  his  life  came  to  an  end. 

b.  Proof  of  Death  of  Untraceable  Persons. 

44.  In  the  case  of  a  person  dying  within  the  German  Empire 
the  entry  in  the  register  of  deaths,  which  according  to  the  pre- 
scribed rules  must  contain  particulars  as  to  the  exact  hour  at 
which  death  took  place,  is  prima  facie  evidence  as  to  the  time  of 
death  (Personal  Status  Act  15,  59).  In  the  case  of  a  person 
dying  within  any  state  outside  the  German  Empire  the  entry 
on  the  register  kept  according  to  the  law  of  such  state  is  gene- 
rally accepted  as  prima  facie  evidence  on  the  point  in  question. 
In  the  case  of  a  death  in  a  country  in  which  no  register  is  kept, 
other  evidence  must  be  produced.  A  difficulty  arises,  however, 
in  the  case  of  persons  who  have  left  their  homes  and  have  not 
been  heard  of  for  some  time.  Such  persons,  who  in  the  tech- 
nical language  of  German  law  are  called  FerschoUene  (and  who 
in  the  course  of  this  treatise  will  be  referred  to  as  '  untraceable 
persons  '),  may  be  made  the  subjects  of  a  judicial '  declaration  of 
death'  {Todeserkldrung),  the  nature  and  effects  of  which  are 
discussed  in  the  following  paragraphs. 

c.  Judicial  Declaration  of  Death. 

45.  Under  the  rules  of  Roman  law  an  untraceable  person 
was  not  deemed  to  be  dead  before  the  lapse  of  a  specified  period 
from  the  time  of  his  birth,  which  the  glossators  fixed  at  one 
hundred  years,  but  which  in  German  practice  was  reduced  to  the 


30  GENEEAL  RULES   OF  LAW 

Psalmist's  limit  of  seventy.  The  presumption  of  death  was  not 
properly  established  before  a  declaration  of  the  competent  Court 
as  to  the  absence  of  news  was  obtained.  Under  English  law 
the  question  whether  the  Court  may  authorize  a  presumption  of 
death  does  not  depend  upon  the  age  of  the  party  concerned^  but 
upon  the  length  of  the  period  during  which  no  news  has 
been  received  (seven  years).  The  new  German  law  adopts  a 
combination  of  the  two  systems.  A  person  who,  if  living,  would 
be  under  the  age  of  seventy,  may  be  declared  to  be  dead  if  no 
news  has  been  received  for  ten  years  reckoned  from  the  end  of 
the  calendar  year  during  which  the  last  news  was  received.  In 
the  case  of  a  person  who,  if  living,  would  have  attained  the  age 
of  seventy  years,  the  period  is  reduced  to  five  years.  No  person 
can  in  any  event  be  declared  to  be  dead  before  the  end  of  the 
calendar  year  during  which  he  would,  if  living,  have  attained 
the  age  of  thirty-one  years. 

Shorter  periods  are  sufficient  in  the  case  :  (1)  of  any  member 
of  the  armed  forces  engaged  in  war  found  to  be  missing  during 
such  war ;  (2)  of  any  person  who  was  on  board  a  vessel  lost  or 
presumed  to  be  lost  at  sea ;  (3)  of  any  person  known  to  have 
been  exposed  to  any  mortal  danger  (e.  g.  to  a  fire  causing  loss 
of  life  in  such  manner  that  the  bodies  of  the  persons  burnt  to 
death  cannot  be  identified).— B.G.B.  13-17. 

The  procedure  to  be  observed  on  applications  for  declarations 
of  death,  and  the  rules  as  to  the  selection  of  the  Court  compe- 
tent for  the  purpose  are  laid  down  by  C.P.O.  946-971.^ 

d.    Presumption  as  to  Time  of  Death. 

46.  The  order  declaring  a  person  to  be  dead  must  contain 
a  statement  as  to  the  time  at  which  he  is  presumed  to  have  died. 
The  time  in  the  absence  of  any  contrary  evidence  has  to  be  fixed 
according  to  the  following  rules  : — 

(a)  in  an  ordinary  case  the  time  of  the  death  is  presumed  to 
be  the  earliest  moment  at  which  the  declaration  of  death  would 
have  been  admissible ; 

'  The  effect  of  a  declaration  of  death  goes  further  than  that  of  a  mere 
presumption  of  death.  If  the  spouse  of  a  person  declared  to  be  dead,  but 
actually  living,  re-marries,  such  re-marriage  dissolves  the  first  marriage  (411, 
note  2).  ^    ^      ' 
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(b)  in  the  case  of  a  person  missing  during  a  war,  the  date  of 
the  conclusion  of  peace  (and  in  the  ahsence  of  a  formal  con- 
clusion of  peace  the  end  of  the  calendar  year  during  which 
the  war  was  determined)  is  presumed  to  be  the  date  of  the 
death  j 

(c)  in  the  case  of  a  shipwrecked  person,  the  date  of  the  loss 
or  presumed  loss  of  the  vessel  is  presumed  to  be  the  date  of  the 
death ; 

(d)  in  the  ease  of  a  person  who  was  exposed  to  any  mortal 
danger,  the  time  of  the  event  causing  such  danger  is  presumed 
to  be  the  time  of  the  death. 

Where  the  time  according  to  one  of  the  above-mentioned 
rules  is  fixed  by  the  date  only,  the  end  of  the  day  is  presumed 
to  be  the  exact  moment  of  death. 

The  Roman  law  had  certain  rules  as  to  the  order  in  which 
several  persons  becoming  victims  to  the  same  fatal  accident  were 
presumed  to  have  died ;  (e.  g.  if  a  father  died  in  the  same  ship- 
wreck with  his  infant  child,  the  father  was  presumed  to  have 
survived  such  child,  whereas,  on  the  other  hand,  an  adult  child 
dying  with  his  father  in  a  similar  way,  was  presumed  to  have 
survived  the  father) ;  B.G.B.  20,  on  the  other  hand,  establishes 
a  presumption  to  the  effect  that  persons  who  have  succumbed  to 
a  common  danger  have  died  at  the  same  moment.  The  effect 
of  this  is  that  neither  person  can  become  entitled  to  any  right 
in  the  estate  of  the  other  as  his  survivor. 

5.  Pkesumed  Dueation  of  Life 

47.  The  presumption  established  by  the  declaration  of  death 
operates  in  two  directions :  it  does  not  merely  mean  that  in  the 
absence  of  proof  to  the  contrary  the  death  has  the  effect  which  it 
would  have  had  if  it  had  actually  taken  place  at  the  time  in 
question;  it  also  means  that  the  person  declared  to  be  dead  is 
deemed  to  have  lived  up  to  the  moment  in  which  he  is  presumed 
to  have  died.  The  presumption  as  to  the  time  of  death  contained 
in  the  declaration  of  death,  is  therefore,  at  the  same  time,  a 
presumption  as  to  the  duration  of  the  life  of  the  person  con- 
cerned. If  in  the  case  of  an  untraceable  person  no  declaration 
of  death  has  been  obtained,  he  is  presumed  to  have  lived 
up  to  the  time    to    which    he   would   have    been    presumed 
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to  have  lived  if  a  declaration  of  death  had  been  obtained. — 
B.G.B.  19. 


C.    JURISTIC  PERSONS  {CORPORATE  BODIES) 

1.    Genbkal  Rules 

a.    Definition. 

48.  As  mentioned  above  (23)  the  line  of  demarcation  between 
corporate  bodies  in  the  strict  sense  and  unincorporated  associations 
of  personSj  is  not  very  sharply  defined  in  modern  law,  and  there 
is  no  definition  of  the  term  '  juristic  person  ■"  which  is  universally 
aceeptedj  or  which  entirely  excludes  certain  associations  of  persons, 
who  according  to  the  general  opinion  are  not  to  be  deemed 
corporate  bodies.  The  expression  itself,  though  familiar  to 
continental  lawyers,  was  not,  prior  to  the  enactment  of  the 
B.G.B.  and  the  new  H.G.B.,  used  in  any  statute.  The  new 
Codes  have  now  given  it  oflScial  recognition  without,  however, 
attempting  to  define  it.  The  best  course  for  practical  purposes 
is  to  deal,  in  the  first  instance,  with  corporate  bodies  recognized 
as  such  by  express  provision  of  law,  or  by  common  consent,  and 
to  deal  separately  with  the  associations  of  persons  not  generally 
considered  to  partake  of  the  character  of  corporate  bodies. 
A  corporate  body  recognized  as  such  may  be  defined  as  an  entity 
capable  of  rights,  and  consequently  capable  of  owning  property, 
and  of  possessing  and  enforcing  claims  against  others,  and 
subject  to  corresponding  duties.  The  persons  by  whose  con- 
tributions the  property  of  the  corporate  body  is  originally 
constituted,  or  for  whose  benefit  the  coi-porate  body  is  created, 
are  not,  in  any  sense  of  the  word,  owners  of  the  property  of  the 
corporation,  or  entitled  to  any  rights,  or  subject  to  any  duties, 
to  which  the  corporation  is  entitled  or  subject. 

b.    Purposes  for  which  Corporations  are  created. 

49.  Corporations  according  to  their  purposes  may  be  divided 
into  four  classes:  (1)  Public  corporations;  (2)  Charitable 
foundations ;  (3)  Trading  corporations ;  (4)  Incorporated  assoeia-- 
tions  formed  for  purposes  other  than  profit. 

In  England  public  corporations  exist  for  the  purpose  of  carry- 
ing out  the  administrative  functions  of  counties,  districts  or 


PERSONS  33 

boroughs  under  more  or  less  ancient  charters,  or  under  the 
Municipal  Corporation  Acts,  or  the  Local  Government  Acts 
1888  and  1894;  whilst  other  public  bodies  with  corporate  rights 
have  been  created  for  special  purposes  (e.  g.  the  Mersey  Dock  and 
Harbour  Board).  On  the  Continent  the  most  important  juristic 
person  of  a  public  nature  is  the  State  itself  {Fiskm),  which  in 
England  is  not  a  corporate  body. 

The  expedient  of  vesting  property  in  trustees  for  charitable, 
educational,  or  religious  purposes  is  not  as  a  rule  resorted  to  in 
continental  countries,  and  it  is  therefore  customary  to  establish 
corporate  bodies  as  owners  of  funds  devoted  to  any  such  object. 
For  this  purpose  the  charitable,  educational,  or  religious  founda- 
tion itself  is  formed  into  a  corporate  body. 

Trading  corporations  formed  for  the  benefit  of  the  persons 
whose  contributions  constitute  the  corporate  funds  are  the  most 
modern  and  at  the  present  time  the  most  frequently  occurring 
examples  of  corporate  bodies.  The  most  usual  form  in  which 
they  occur,  both  in  England  and  Germany,  is  that  of  com- 
panies with  a  capital  divided  into  shares. 

Incorporated  associations  formed  for  purposes  other  than  profit 
(e.g.  mutual  assistance,  social,  political,  educational,  or  philan- 
thropic objects)  exist  in  England  either  under  Acts  relating  to 
particular  forms  of  association  (e.g.  Friendly  Societies,  &c.) 
or  are  formed  under  the  Companies  Acts  (see  Companies  Act 
1867  s.  23).  In  Germany  a  special  form  of  incorporation  has 
been  provided  for  such  associations  by  the  B.G.B. 

c.   Distinction  toetween  Corporations  Aggregate  and 
Corporations  Sole. 

50.  The  distinction  of  English  law  between  corporations 
aggregate  and  corporations  sole  is  unknown  in  continental  law. 
It  owes  its  origin  to  the  fact  that  the  notion  of  a  juristic  or 
artificial  person  established  itself  in  this  country  by  very  slow 
steps.  The  'corporation  aggregate^  originally  partook  much 
more  of  the  character  of  a  Germanic  association  of  persons 
{Genossensckaff)  than  of  a  Roman  •  universitas '.  The  'corpora- 
tion sole '  under  these  circumstances  filled  up  a  gap  left  over  by 
reason  of  the  fact  that  certain  property,  more  particularly  property 
used  for  religious  purposes,  was  not  in  fact  held  by  any  natural 
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person  or  by  any  association  o£  natural  persons.  The  donor 
of  Church  land  originally  solved  the  difficulty  by  endowing 
a  particular  saint ;  sometimes  the  fabric  of  the  Church  was 
personified,  but  ultimately  the  fiction  of  endowing  the  rector  or 
other  ecclesiastical  officer  came  into  regular  use.  The  rector 
was  not  the  particular  rector  who  held  the  office  when  the  gift 
was  made,  but  a  fictitious  person  represented  by  the  successive 
holders  of  the  office.^  The  corporation  sole  is  therefore  in  its 
very  inception  an  artificial  person  coming  much  nearer  to  the 
Roman  ^  universitas "  than  the  original  corporation  aggregate, 
but  the  popular  notion  that  property  must  be  owned  by  some 
natural  person  or  association  of  natural  persons  still  retained 
its  influence  in  the  name  of  the  Corporate  Body.  In  course 
of  time  the  corporation  aggregate  came  to  be  looked  upon  as  an 
artificial  entity  like  the  corporation  sole.  In  the  same  way  as 
'The  Rector  of  the  Parish  of  .  .  .^  as  owner  of  the  Church 
and  glebe  land  is  an  artificial  person,  '  The  Mayor,  Aldermen, 
and  Burgesses  of  .  .  .'  or  '  The  Master,  Eellows,  and  Scholars 
of  .  .  .^  as  owners  of  the  corporate  property  constitute  a  purely 
artificial  entity,  but  the  name  by  which  that  entity  is  described 
in  either  case  indicates  an  historical  development,  which  in  some 
respects  still  influences  the  English  fionception  of  a  corporate  body. 
In  the  countries  in  which  the  ideas  of  Roman  law  have  had 
a  more  direct  influence,  the  distinction  between  a  corporation 
sole  and  a  corporation  aggregate  can  have  no  meaning,  as 
Roman  law  looks  upon  a  corporation  as  an  entity  independent 
of  the  individuals  who  contribute  or  manage  its  funds,  or 
appropriate  its  income  and  profits.  The  name  of  a  corporation 
is  therefore  always  an  impersonal  name  according  to  the 
continental  conception ;  the  parish,  the  city,  the  university 
owns  property ;  the  incumbent,  the  citizens,  the  members  are 
merely  managers  or  beneficiaries.  The  corporation  is  always  one 
person,  never  an  aggregate  of  persons. 

d.    Capacity  for  Rights  of  Corporate  Bodies. 

51.  The  very  existence  of  a  corporate  body  implies  that  it  is 
capable  of  rights,  and  the  acquisition  or  loss  of  corporate  rights 

1  For  details  of  the  whole  development  see  Pollock  &  Maitland,  Histoiij  of 
English  Lam,  2nd  ed.,  vol.  i,  pp.  499-511. 
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is  in  the  German  technical  language  described  as  the  acquisition 
or  loss  of  Mechisfahigkeit,  but,  as  corporations  are  the  creatures  of 
law,  it  also  follows  that  the  capacity  for  rights  may  be  restricted 
either  generally  or  by  the  statute  or  charter  by  which,  or  under 
which,  any  particular  corporate  body  is  formed.  The  most 
important  general  restriction  which  in  some  form  or  other  has 
probably  existed  in  all  civilized  countries  is  generally  embodied 
in  laws  summed  up  under  the  title  of  laws  against  the  'dead 
hand '  or  Mortmain  Acts.  The  object  of  all  statutes  described 
by  this  title  is  to  prevent  the  accumulation  of  land  on  the  part 
of  owners  not  being  natural  persons,  and  this  is  generally  done 
by  prohibiting,  regulating,  or  restricting  the  acquisition  of  land 
on  the  part  of  corporate  bodies.  In  England  this  policy  was 
carried  out  by  a  number  of  statutes  beginning  with  the  statute 
'de  yiris  religiosis'  of  Edward  I,  which  have  all  now  been 
consolidated  by  the  Mortmain  and  Charitable  Uses  Act  1888 ; 
certain  classes  of  corporations  are  however  allowed  to  acquire  and 
hold  land  (e.  g.  companies  incorporated  under  the  Companies  Acts, 
see  Comp.  Act  1862  ss.  18,  191). 

In  Germany  it.  is  left  to  State  legislation  to  restrict  the 
acquisition  by  corporate  bodies  of  land  the  value  of  which 
exceeds  5,000  marks.— E.G.  86.^ 

The  restrictions  as  to  the  capacity  for  rights  imposed  by  the 
charter  or  statute  from  which  a  corporation  derives  its  existence 
are  of  course  independent  of  any  general  rules. 

Certain  rights  which  can  be  exercised  by  a  natural  person 
cannot,  by  reason  of  their  particular  nature,  be  exercised 
by  a  corporation.  Thus  the  rules  regulating  the  relations 
of  husband  and  wife,  or  parent  or  child,  cannot  of  course 
affect  corporate  bodies.  It  is  not  so  obvious,  however,  that 
the  functions  of  a  guardian  or  executor  cannot  be  per- 
formed by  a  corporation.  In  England  a  corporation  may  be 
appointed  executor  and  trustee ;  in  Germany  a  guardian  must 

'  In  Prussia  land  of  a  value  exceeding  the  limit  of  5,000  marks  may  not  be 
acquired  by  a  corporate  body  without  the  permission  of  a  public  authority. — 
Pruss.  A.G.  7.  In  Bavaria  the  limit  is  10,000  marks,  and  the  restriction  is 
confined  to  religious  corporations.— Bav.  A.G.  8.  In  Wurtemberg  the  limit 
is  5,000  /narks,  and  the  restriction  is  confined  to  religious,  charitable,  and 
educational  corporations.  The  acquisition  of  land  for  the  purpose  of  erecting 
a  church  does  not  require  permission. — Wurt.  A.G.  140. 

d2 
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be   a   natural   person,   but   a    corporation    may   be   appointed 
executor. 

e.  Capacity  for  Acts-in-the-law, 
52.  A  corporation  without  capacity  for  acts-in-the-law  is  as  in- 
conceivable as  a  corporation  without  any  capacity  for  rights,  but 
like  the  capacity  for  rights  the  disposing  capacity  may  be  restricted 
by  the  constitution  of  the  corporation.  A  natural  person  may  act 
either  in  person  or  through  an  agent.  A  corporation,  on  the  other 
hand,  must  of  necessity  act  through  one  or  more  persons  appointed 
as  its  primary  agents ;  these  primary  agents  must  be  distinguished 
from  agents  appointed  by  the  primary  agents,  whose  powers 
may  be  as  varied  as  the  powers  of  the  agents  of  natural  persons, 
but  the  primary  agents  must  always  have  certain  express  or 
implied  powers  of  acting  on  behalf  of  the  corporation  whom 
they  represent.  In  English  law  such  powers  are  not  as  a  rule 
defined  by  any  general  rules,  but  vary  according  to  the  constitu- 
tion of  the  particular  corporation;  in  Germany,  on  the  other 
hand,  certain  fixed  rules  are  laid  down  as  to  the  powers  of  the 
primary  agents  of  each  class  of  corporations  regulated  by  general 
law.  Thus  it  frequently  happens  in  the  case  of  companies 
formed  under  the  British  Companies  Acts  that  the  powers  of  the 
directors  do  not  go  as  far  as  the  powers  of  the  company,  and  that 
acts,  though  intra  vires  of  the  company,  are  invalid  on  the 
ground  that  they  are  ultra  vires  of  the  directors,  and  ought 
therefore  to  have  been  confirmed  by  a  general  meeting.  In  the 
case  of  trading  corporations  formed  under  German  Imperial  law 
this  would  be  impossible,  as  the  law  confers  general  powers  on 
the  directors  of  such  undertakings  to  act  on  behalf  of  the 
company,  and  it  is  impossible  to  restrict  such  general  powers 
in  any  way  so  as  to  affect  third  parties. — H.G.B.  231-235; 
Limited  Partnership  Act  (1892,  revised  1898)  ss.  35-37;  Act 
relating  to  Co-operative  Societies  (1889,  revised  1898)  ss.  24,  27 ; 
Private  Ins.  Act  (1901)  s.  34.  In  the  case  of  societies  incoi-porated 
under  the  provisions  of  the  B.G.B.  restrictions  affecting  third 
parties  may  be  imposed  upon  the  powers  of  directors  subject  to 
compliance  with  the  prescribed  rules  as  to  registration,  but  in  the 
absence  of  such  registered  restrictions  the  directors  of  a  society 
of  the  nature  described  are  entitled  to  exercise  all  the  powers 
of  the  society.— B.G.B.  26,  64,  70. 
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f.   Classifications  of  Corporations  formed  under 
German  Law. 

53.  A  classification  of  corporations  according  to  the  purposes 
for  which,  they  are  constituted  has  been  given  above  (49) ;  it  is 
now  proposed  to  classify  German  corporations  with  reference  to 
the  several  Codes  and  statutes  under  which  they  are  formed, 
excluding,  however,  corporations  formed  for  purposes  of  public 
law. 

The  B.G.B.  deals  with  incorporated  societies  (55)  and  incor- 
porated foundations  (57),  the  H.G.B.  with  share  companies  (59) 
and  '  commandite  companies  '  (60),  the  Limited  Partnership  Act 
with  limited  partnerships  (61).  Among  the  separate  statutes  by 
which  special  classes  of  corporations  were  created  those  relating 
to  Colonial  Societies  (1888,  revised  1899),  Co-operative  Societies, 
and  friendly  societies  (1876,  1884)  are  the  most  important ;  the 
corporations  formed  for  the  purposes  of  compulsory  insurance 
against  accidents  (consolidated  1900),  sickness  (1882-1900), 
and  old  age  (consolidated  1899),  and  the  mutual  insurance 
societies  (1901)  also  deserve  special  mention.  The  rules  as  to 
the  incorporation  and  regulation  of  forestry  associations  are  left 
to  State  legislation.— E.G.  83.i 

The  practice  followed  in  England,  according  to  which  certain 
classes  of  trading  corporations  (railway  companies,  canal 
companies,  &c.)  are  always  constituted  by  special  Act  does  not 
exist  in  Germany.  Railways  and  similar  undertakings  (if 
carried  on  by  private  enterprise)  are  always  owned  by  share 
companies  formed  in  accordance  with  the  provisions  of  the 
H.G.B.  2 

2.   Rules  kblating  to  Paeticulak  Classes  of  CoRPoaATiONS 

a.   Incorporated  Societies. 

aa.   Mode  of  Incorporation. 

54.  The  B.G.B.  refers  to  two  classes  of  incorporated  societies : 
those  established  for  economic  purposes,  and  those  established 
for  other  purposes.  The  expression  '  economic  purpose  '  does  not 
necessarily  imply  that  the  object  must  include  the  acquisition 

'  As  to  societies  in  Bavaria  and  Saxony  existing  on  the  1st  of  January, 
1900,  see  E.G.  165,  166. 

^  State  legislation  may  provide  that  an  ecclesiastical  or  religious  associa- 
tion cannot  be  incorporated  except  by  special  Act. — E.G.  84. 
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of  pecuniary  profits.  Any  society  having  for  its  object  the 
production  or  purchase,  or  storage,  or  sale  of  goods  or  produce 
of  any  sort,  or  the  lending  or  borrowing  of  money,  is  deemed 
to  have  an  '  economic  purpose '  though  no  profits  are  earned  and 
the  business  is  only  carried  on  for  the  convenience  of  the 
members. 

A  society  established  for  any  economic  purpose  not  coming 
under  the  provisions  of  the  H.G.B.  or  of  one  of  the  numerous 
other  statutes  quoted  above  (53)  is  incorporated  by  charter 
granted  by  the  State  in  the  territory  of  which  its  principal  office 
(seat)  is  situated. — B.G.B.  23.  The  conditions  upon  which 
such  a  charter  may  be  granted  depend  upon  State  law,  but 
the  constitution  of  a  society  incorporated  by  charter  is,  in  the 
absence  of  any  express  enactment  of  State  law  to  the  contrary, 
regulated  by  the  provisions  of  the  B.G.B. — E.G.  82. 

A  society  formed  for  non-economic  purposes,  if  consisting  of 
not  less  than  seven  members,  may  be  incorporated  by  registration 
in  the  prescribed  manner.  The  application  for  registration  must 
be  accompanied  by  a  copy  of  the  articles  (which  must  state  the 
objects  of  the  society,  and  the  regulations  as  to  the  admission  and 
registration  of  members,  as  to  members'  contributions,  if  any,  as 
to  the  constitution  of  the  directorate,  and  as  to  general  meetings) 
and  by  copies  of  the  documents  relating  to  the  appointment  of  the 
directors. — B.G.B.  21,  56-59.  It  must  be  addressed  to  the  compe-- 
tent  Local  Court  ^,  which  is  bound  to  allow  the  registration  of  the 
society  if  the  prescribed  requirements  are  complied  with,  lonless 
an  objection  is  raised  by  the  administration  authorities  on  the 
ground  of  the  society  belonging  to  a  prohibited  class  of  associ- 
ations, or  having  been  formed  for  any  political,  social-political, 
or  religious  purpose.  The  final  decision  on  the  validity  of  any 
such  objection  is  left  to  the  Administrative  Courts  ^.  After 
registration  the  words  '  registered  society  •"  {eingetragener  ferein) 
are  added  to  the  name  of  society.  The  entry  in  the  register 
must  specify  the  name  and  principal  place  of  business  of  the 

'  The  Local  Courts  are  courts  of  first  instance  in  minor  matters  and  also  act 
in  all  matters  relating  to  the  commercial  registers  and  laud  registers  and  as 
Guardianship  Courts  (451),  and  generally  as  Probate  Courts  (468). 

^  The  Administrative  Courts  are  entirely  distinct  from  the  other  Courts, 
and  there  is  a  considerable  variety  as  to  their  constitution  in  the  different 
States. 


PERSONS  39 

society,  the  date  of  the  articles,  the  names  of  the  directors,  and 
any  restrictions  that  may  be  imposed  on  their  powers,  and  must 
be  published  in  the  local  official  gazette. — B.G.B.  55,  60^66. 

A  society  not  having  its  principal  place  of  business  within  the 
German  Empire  may,  in  the  absence  of  any  Imperial  enactment 
giving  other  directions  as  to  the  particular  class  of  societies  to 
which  it  belongs,  be  incorporated  by  a  resolution  of  the  Federal 
CouneH.— B.G.B.  23. 

bb.  Constitution  of  Incorporated  Societies. 

55.  Incorporated  societies,  whether  registered  or  incorporated 
by  charter,  must  have  a  directorate  [Vorstand)  consisting  of  one 
or  more  persons  who,  in  the  absence  of  any  express  restriction, 
have  power  to  act  on  behalf  of  the  society  in  all  judicial 
proceedings  and  in  all  other  affairs.^  These  powers  may  be 
restricted  by  the  articles  so  as  to  affect  third  parties,  but  in  the 
case  of  a  registered  society  a  third  party  is  not  deemed  to  have 
notice  of  any  such  restriction,  unless  an  entry  relating  thereto 
is  made  upon  the  register,  and  unless  he  is,  or  by  the  application 
of  proper  care  would  have  been,  cognizant  of  such  entry. — B.G.B. 
26,  70.  In  the  absence  of  any  provision  in  the  articles  to  the 
contrary,  the  appointment  of  a  dii-ector  may  at  any  time  be 
revoked,  and  the  revocation  is  effective  notwithstanding  a  con- 
tractual stipulation  excluding  the  right ;  the  disregard  of  such 
a  stipulation  would  make  the  society  liable  to  damages.  The 
articles  may  make  the  dismissal  of  a  director  dependent  on  the 
existence  of  a  cogent  reason  (e.  g.  gross  neglect  of  duty  or 
incompetence). — B.G.B.  27,  40. 

In  the  ease  of  a  registered  society  any  change  in  the  constitu- 
tion of  the  directorate  must  be  notified  by  entry  on  the  register. 
—B.G.B.  67,  68. 

Certain  rules,  partly  imperative  and  partly  capable  of  modi- 
fication by  the  articles,  are  laid  down  as  to  alterations  in  the 
articles,  members^  rights,  general  meetings,  &e. — B.G.B.  32-40. 
In    the  case   of  registered  societies  alterations  in  the  articles 

'  An  incorporated  society  is  responsible  for  all  damage  inflicted  upon 
any  person  by  a  director  or  any  other  properly  constituted  agent  through 
any  act  done  in  the  execution  of  his  official  duties,  if  the  act  is  one  which 
in  itself  gives  rise  to  a  claim  for  compensation. — B.G.B.  31.  As  to  the 
passing  of  resolutions  where  there  are  several  directors,  and  as  to  the  appoint- 
ment of  substitutes  and  special  agents,  see  B.G.B.  28-30. 
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are  without  efEect  until  they  are  recorded  on  the  register.-^ 

B.G.B.  71. 

The  directors  of  a  registered  society  are  bound  to  deliver  a  list 
of  members  to  the  registering  authority  whenever  required  to  do 
so.— B.G.B.  72. 

cc.  Dissolution  of  Incm-porateA  Societies. 
56.  The  corporate  rights  of  an  incorporated  society  may  come 
to  an  end  either  by  reason  of  the  society's  bankruptcy  (B.G.B. 
43,  75),  or  by  virtue  of  an  order  of  the  competent  Court,  made 
in  any  of  the  following  events  : — 

(a)  In  the  event  of  the  public  welfare  being  endangered 
through  an  unlawful  resolution  of  a  general  meeting,  or  through 
unlawful  conduct  on  the  part  of  the  directors ; 

(b)  in  the  event  of  a  society  formed  for  a  non-economic  object 
beginning  to  pursue  any  economic  object ; 

(c)  in  the  event  of  a  society  formed  for  any  object  uncon- 
nected with  politics,  social  politics,  or  religion  beginning  to 
pursue  any  political,  social-political,  or  religious  object  ; 

{(T)  in  the  event  of  any  society  incorporated  by  charter 
pursuing  any  object  not  authorized  by  the  articles  sanctioned  by 
such  charter ; 

(e)  in  the  event  of  the  number  of  the  members  of  a  registered 
society  being  reduced  below  three. — B.G.B.  43,  73. 

The  dissolution  of  a  registered  society  may  also  be  resolved 
upon  by  at  least  three-fourths  of  the  members  present  at  a  general 
meeting,  or  by  such  other  majority  as  the  articles  may  provide 
in  that  behalf.— B.G.B.  41. 

On  the  dissolution  of  a  society  formed  exclusively  for  the 
benefit  of  its  members,  its  property  is,  in  the  absence  of  any 
other  direction  in  the  articles,  divided  among  the  members  for 
the  time  being  in  equal  shares  ;  on  the  dissolution  of  any  society 
not  formed  exclusively  for  the  benefit  of  its  members  the  property 
is,  in  the  absence  of  any  other  direction  in  the  articles,  taken 
over  by  the  treasury  authorities  of  the  State  in  which  such  society 
has  its  principal  establishment,  who  as  far  as  practicable  must 
apply  it  in  a  manner  corresponding  to  the  objects  for  which  the 
society  was  formed. — B.G.B.  45,  46.^ 

'  State  law  may  pi-ovide  for  another  destination. E.G. —  85. 
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In  any  case  in  which  the  corporate  property  does  not  go  to  the 
treasury  authorities  the  liquidation  is  carried  on  in  accordance 
with  rules  laid  down  by  B.G.B.  47-53,  74,  76,  which  include  the 
necessary  safeguards  as  to  publicity  and  creditors^  rights. 


b.   Incorporated  Foundations. 

57.  A  person  wishing  to  devote  a  fund  to  the  furtherance  of 
any  particular  purpose,  niay,  of  course,  form  a  society  consisting 
of  seven  or  more  members  for  the  purpose  of  administering  such 
fund,  and  such  society,  if  the  purpose  is  a  lawful  one,  and  no 
objection  is  raised  on  the  ground  of  its  political,  social-political, 
or  religious  tendency,  can  be  incorporated  by  registration  under 
the  provisions  described  above  (54).  The  B.G.B. ,  however, 
provides  another  expedient,  by  means  of  which  the  same  object 
can  be  carried  out  in  a  manner  which  in  some  cases  may  appear 
more  convenient.  Corporate  rights  may  be  obtained  for  the 
fund  itself,  subject  to  the  approval  of  the  act  of  foundation 
by  the  public  authorities  of  the  State  in  which  the  principal 
place  of  business  is  to  be  situate;  if  the  principal  place  of 
business  is  to  be  outside  of  the  German  Empire  the  act  of 
foundation  must  be  sanctioned  by  the  Federal  Council. — B.G.B. 
80.  The  foundation  (Stifkmff)  may  be  constituted  by  a  written 
act  of  foundation  during  the  founder's  lifetime  or  by  testamentary 
disposition. — B.G.B.  81.  The  constitution  of  an  incorporated 
foundation,  in  so  far  as  it  is  not  regulated  by  State  law  or  Im- 
perial law,  depends  on  the  terms  of  the  act  of  foundation  (B.G.B. 
85),  but  in  any  case  there  must  be  a  directorate  with  powers  of 
agency.  Such  powers  may,  however,  be  restricted  by  the  act 
of  foundation  in  the  same  way  as  the  powers  of  the  directors  of 
an  incorporated  society  may  be  restricted  by  the  articles.  The 
corporate  rights  of  an  incorporated  foundation  cease  in  the  event 
of  the  bankruptcy  of  the  foundation.— B.G.B.  86.  If  it  has 
become  impossible  to  carry  out  the  original  objects  of  the 
foundation,  or  if  the  pursuance  of  any  such  object  endangers  the 
public  welfare,  the  competent  authority  appointed  in  that  behalf 
by  State  legislation  may,  after  hearing  the  directors,  alter  the 
constitution  of  the  foundation,  or  order  its  dissolution.     In  the 
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ease  of  the  objects  of  the  foundation  being  modified,  the  founder's 
intention  must  as  far  as  practicable  be  taken  into  consideration. 
In  the  event  of  the  dissolution  of  the  foundation  the  corporate 
property  becomes  vested  in  the  persons  named  in  the  act  of 
foundation,  and  the  winding-up  is,  as  far  as  practicable,  carried 
out  in  accordance  with  the  rules  prescribed  for  the  liquidation 
of  incorporated  societies. — B.G.B.  88. 


c.    Trading  Corporations  governed  by  the  H.G.B.  and  other 

Statutes. 

aa.  General  Observations. 

58.  According  to  British  law  every,  association  consisting  of 
more  than  ten  persons  formed  for  the  purpose  of  carrying  on 
the  business  of  banking,  and  every  association  consisting  of  more 
than  twenty  persons  formed  for  the  purpose  of  carrying  on  any 
other  business  having  for  its  object  the  acquisition  of  gain,  not 
formed  by  charter,  or  special  act,  or  under  any  general  act,  musi 
be  registered  as  a  corporate  body  under  the  Companies  Acts 
(Comp.  Act  1862  s.  4).  No  similar  general  rule  exists  in 
German  law.  The  only  enactments  which  prescribe  a  fixed  form 
of  association  for  the  purpose  of  carrying  on  a  particular  trade 
are  :  (1)  The  Private  Insurance  Act  of  1901,  by  virtue  of  which 
certain  kinds  of  insurance  business  must  be  carried  on  by  share 
companies  registered  under  the  H.G.B.,  or  by  mutual  assurance 
societies  incorporated  by  order  of  the  supervising  insurance 
authority  created  by  that  statute  ;  (2)  the  Mortgage  Bank  Act  of 
1899,  which  provides  that  only  such  share  companies,  or  comman- 
dite companies  registered  under  the  H.G.B.,  as  are  authorized  by 
the  Federal  Council  may  carry  on  the  business  of  a  mortgage  bank, 
and  that  such  business  cannot  be  carried  on  by  any  other  partner- 
ship, company  or  society,  or  by  any,  single  trader.  Subject  to 
these  exceptions,  every  kind  of  business  can  be  carried  on  by 
single  individuals,  or  by  any  number  of  individuals  associated 
together  as  a  private  partnership,  or  as  an  unincorporated  society 
(64),  or  in  any  other  form  of  association.  The  more  important  com- 
mercial undertakings,  if  not  in  the  hands  of  public  authorities,  are, 
as  a  general  rule,  carried  on  by  trading  corporations,  among  which 
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share   companies,  commandite  companies,  and  limited  partner- 
ships are  the  most  important. 

The  doctrine  known  in  England  as  the  doctrine  of  ultra  vires 
has  no  application  in  the  ease  of  any  German  trading  corpora- 
tion. According  to  British  law  any  transaction  entered  into 
by  an  incorporated  company,  for  any  object  not  included  in  the 
objects  mentioned  in  the  memorandum  of  association,  is  void  on- 
the  ground  of  being  ultra  vires  of  the  corporation.  ■  In  Germany 
no  transaction  entered  upon  by  one  of  the  primary  agents  of  a 
•trading  corporation  formed  under  the  H.G.B.  (59,  60),  or  the 
Limited  Partnership  Act  (61),  is  invalid  on  the  ground  that  it  is 
outside  of  the  scope  of  the  corporation's  usual  business,  or  of  the 
objects  for  which  the  corporation  was  created.  If  an  English 
company,  established  for  the  purpose  of  trading  in  colonial  produce, 
undertook  the  construction  of  a  bridge,  or  of  a  flying  machine, 
the  contract  would  be  invalid,  but  a  similar  contract  entered  upon 
on  behalf  of  a  similar  German  company  hj  one  of  its  primary 
agents  would  be  binding  on  the  company  if  otherwise  in  order. 

bb.   SAare  Companies, 

59.  A  share  company  {Aktiengesellsehaft)  is  incorporated  by 
registration  in  the  mercantile  register  (H.G.B.  300)  on  a  written 
application  signed  by  the  promoters  and  the  members  of  the 
directorate  and  supervising  board.  The  following  conditions 
must  have  been  complied  with  : — 

(1)  There  must  be  at  least  five  shareholders. — 'H-G-B.  182  ; 

(2)  the  whole  of  the  authorized  capital  must  have  been 
subscribed  for,  and  25  per  cent,  of  the  nominal  amount  of  the 
shares  issued  for  payment  in  cash  must  have  been  paid. — 
H.G.B.  188  (1),  189  (1),  195  (3)  ; 

.  (3)  a  memorandum  of  association  must  have  been  executed 
giving  particulars  as  to  the  trade  name  and  principal  place  of 
business  of  the  company,  as  to  its  objects,  as  to  the  amount  of 
the  capital  and  of  each  share,  as  to  the  composition  and  mode  of 
appointment  of  the  directorate,  and  as  to  the  mode  of  convening 
general  meetings  and  issuing  public  notices.  In  the  event  of 
any  individual  shareholders  being  entitled  to  any  special  advan- 
tages, and  in  the  event  of  shares  being  issued  for  any  considera- 
tion other  than  cash  payment,  particulars  as  to  these  subjects  must 
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be  added  to  the  memorandum,  which  must  also  contain  details 
as  to  the  promotion  expenses  if  any  such  expenses  have  been 
incurred.— H.G.B.  183-186. 

The  application  for  registration  must  be  accompanied  by 
certain  documents  proving'  that  the  above-mentioned  require- 
ments have  been  complied  with,  and  giving  information  on 
certain  other  matters  connected  with  the  promotion  of  the  com- 
pany.—H.G.B.  195  (2). 

The  nominal  amount  of  any  individual  share  may  not,  as  a 
rule,  be  less  than  1,000  marks ;  but  shares  registered  in  the 
names  of  shareholders  and  not  transferable  without  the  consent 
of  the  company  may  be  of  smaller  amount,  200  marks  being  the 
minimum.  In  the  case  of  undertakings  intended  to  assist 
certain  specified  kinds  of  public  objects,  the  Federal  Council  may 
give  its  consent  to  the  issue  of  shares  of  any  amount  not  being 
less  than  200  marks.— H.G.B.  180. 

The  liability  of  a  shareholder  is  limited  to  the  nominal  amount 
of  his  shares  and  any  premium  payable  on  their  issue. — H.G.B. 
211.  A  directorate  {Vorstand)  consisting  of  one  or  more 
directors,  who  either  severally  or  jointly  have  power  to  act  on 
behalf  of  the  company  (any  restriction  on  such  powers  not  being 
operative  as  between  them  and  third  parties),  must  be  appointed. 
The  provisions  as  to  the  dismissal  of  directors,  and  the  efEect  of 
changes  in  the  directorate  as  regards  third  parties,  are  similar  to 
those  mentioned  with  reference  to  the  directors  of  registered 
incorporated  societies  (55). — H.G.B.  231,  234,  15. 

In  addition  to  the  directorate  a  share  company  must  have  a 
'  board  of  supervision '  {Aufsichtsrat),  consisting  of  at  least  three 
members  who  control  the  directorate,  but  are  not  empowered  to 
act  on  behalf  of  the  company  except  in  connexion  with  transac- 
tions or  legal  proceedings  between  the  company  and  the  direc- 
tors.—H.G.B.  243-248. 

Rules  are  laid  down  as  to  the  holding  of  general  meetings ; 
the  modification  of  the  memorandum  of  association ;  the  keeping 
and  auditing  of  accounts ;  the  responsibility  of  the  directors  and 
the  members  of  the  board  of  supervision ;  the  events  in  which 
liquidation  or  bankruptcy  proceedings  must  be  resorted  to,  and 
the  mode  of  liquidation. 

The  more  important  facts  relating  to  a  company's  affairs  have 
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to  be  registered  from  time  to  time  in  the  mercantile  register 
and  advertised  in  certain  public  journals,  the  names  of  which 
must  be  mentioned  in  the  first  entry  on  the  register.— H.G.B. 
235-242,  248-311. 

CO.    Commandite  Companies. 

60.  A  share  company  en  commandite  {KommanditgesellscMft 
auf  Aktien)  is  an  association  between  shareholders  liable  for 
the  amount  of  their  shares  in  the  ordinary  way  and  partners 
personally  liable  to  an  unlimited  extent  for  the  debts  of  the 
company,  like  the  partners  of  an  ordinary  mercantile  partnership 
(68).  The  partners  who  are  personally  liable  (Personlich  haftende 
Gesellschafter)  have  powers  similar  to  the  powers  of  the  directors 
of  an  ordinary  share  company  (59).  Subject  to  the  slight 
modifications  necessary  by  the  introduction  of  partners  with 
personal  liability,  the  rules  as  to  the  registration,  constitution, 
and  liquidation  of  a  share  company  en  commandite  are  the 
same  as  those  relating  to  an  ordinary  share  company. — H.G.B. 
320-334. 

Commandite  companies  of  this  kind  are  not  very  frequent  in 
Germany ;  in  the  U.  K.  the  provisions  of  the  Companies  Act 
1867  ss.  4-8,  which  were  intended  to  give  faeihties  for  the 
creation  of  similar  companies,  have  never  been  utilized. 

dd.   Limited  Partnerships. 

61.  The  elaborate  provisions  regulating  the  formation  and 
registration'  of  German  share  companies  are  too  cumbrous 
and  circumstantial  to  suit  the  particular  objects  of  associa- 
tions which  have  only  a  small  number  of  shareholders  selected 
from  a  limited  circle.  Such  associations  are  in  this  country 
called  'private  companies',  and  may  easily  be  brought  within 
the  elastic  framework  of  the  Companies  Acts.  The  gap  left 
open  by  German  law  was  filled  by  the  Limited  Partnership 
Act  1892  (of  which  the  amended  text,  enacted  in  1898,  is 
now  in  force),  by  which  two  or  more  persons  were  enabled  to 
form  a  partnership  with  limited  liability,  and  endowed  with 
corporate  rights  without  being  required  to  comply  with  the  com- 
plicated formalities  prescribed  in  the  case  of  public  share  com- 
panies.— L.P.A.  1-4. 
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In  order  to  avoid  the  utilization  of  these  facilities  for  the 
object  of  evading  the  rales  as  to  the  formation  of  share  com- 
panies, the  Act  contains  provisions  which  prevent  its  application 
to  purposes  other  than  those  for  which  it  was  intended.  The 
capital  of  the  partnership  is  not  divided  into  shares  of  a  fixed 
amount,  but  each  partner's  contribution,  whatever  it  may  be, 
forms  his  share,  which  cannot  be  sub-divided  without  the  consent 
of  the  partnership.  It  may,  however,  be  provided  by  the  articles 
that  the  consent  of  the  partnership  shall  not  be  required  for  the 
sale  of  part  of  a  share  by  one  partner  to  another,  or  for  the  sub- 
division of  a  share  among  a  partner^s  '  heirs  '  (468). — L.P.A.  17. 

A  partner's  share  cannot  be  transferred  except  by  public  act 
(97) — L.P.A.  15  (3) — and  the  transferor  remains  liable  for  a  period 
of  five  years  from  the  date  of  the  transfer  for  the  amount 
remaining  unpaid  on  the  share  transferred  by  him. — L.P.A,  15. 
These  and  other  similar  provisions  hampering  the  dealing  in 
shares  are  sufiieient  to  prevent  the  use  of  this  form  of  partner- 
ship in  the  case  of  any  undertaking  intended  to  have  a  large  and 
fluctuating  body  of  shareholders. 

The  capital  of  a  limited  partnership  must  amount  to  at  least 
20,000  marks — L.P.A.  5  (1) — and  one-fourth  part  of  so  much 
of  the  capital,  as  is  to  be  contributed  by  cash  payment,  must  be 
paid  up  before  the  partnership  is  registered. — L.P.A.  7  (2). 
One  or  more  managers  [QescMftsfillirer) — L.P.A.  6 — whose 
powers  cannot  be  restricted  so  as  to  affect  third  parties,  must  be 
appointed;  before  registration.. — L.P.A.  35,  36.  The  application 
for  registration  must  be  accompanied  by  :  (1)  a  copy  of  the 
articles  which  must  be  signed  by  all  the  partners  in  person  or  by 
attorney ;  (2)  all  documents  appointing  the  manager  or  managers ; 
(3)  a  list  of  the  partners  with  the  amounts  of  their  respective  con- 
tributions ;  (4)  in  the  event  of  the  undertaking  being  one  of  a 
nature  requiring  government  permission,  the  document  by  which 
permission  is  granted  must  be  producfed.  The  applicants  must  state 
that  the  required  payment  in  cash,  and  the  transfer  of  property  con- 
tributed in  lieu  of  cash,  have  been  duly  effected. — L.P.A.  7  (1),  8, 
9,  10.  By  the  effect  of  the  registration  the  limited  partnership 
becomes  a  corporate  body. — L.P.A.  11.  The  articles  may  pro- 
vide that  the  partnership  may  make  calls  beyond  the  amount  of 
the  capital  originally  fixed. — L.P.A.  26.     If  the  .amount  of  such 
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calls  is  not  limited  by  the  articles,  a  partner  after  having  paid 
the  full  amount  of  his  original  contribution,  may  clear  himself  of 
further  liability  by  placing  his  share  at  the  disposal  of  the  part- 
nership in  full  discharge  and  satisfaction  of  all  further  calls. — 
L.P.A.  27.  Repayments  of  capital  during  th©  continuance  of 
the  partnership  are  forbidden. — L.P.A.  30  (1).    ' 

A  limited  partnership  may  have  a  board  of  supervision  like 
a  share  company,  but  this  is  not  imperative,  and  the  pirovisions 
of  the  H.G.B.  relating  to  the  board  of  supervision  of  a  public 
company  are  applicable  in  so  far  only  as  the  articles  do  not  pBovide 
otherwise. — L.P.A.  52. 

The  annual  publication  of  the  balance  sheet  and  profit  and 
loss  account  required  in  the  case  of  share  company — H.Gr.B. 
265 — is  unnecessary  in  the  case  of  a  limited  partnership  not 
carrying  on  banking  business ;  a  limited  partnership  carrying  on 
banking  business,  though  required  to  publish  yearly  balance 
sheets,  is  not  required  to  publish  any  profit  and  loss  account. — 
L.P.A.  41  (3). 

The  provisions  about  partners^  meetings,  alteration  of  the 
articles,  liquidation,  and  other  internal  matters — L.P.A.  45-51, 
53-84 — do  not  call  for  any  more  detailed  examination. 

ee.  Co-operative  Societies. 

62.  A  co-operative  society  {Erwerhs-  und  WirtscJiqftsgenossen- 
scJiaft)  may  be  formed  by  not  less  than  seven  members  under  the 
Co-operative  Societies  Act  of  1889  (as  amended  by  the  Acts  of 
1896  and  1898)  for  one  or  more  of  the  following  purposes : 
(1)  loans  and  advances  to  members ;  (2)  combined  purchases  of 
raw  materials ;  (3)  combined  selling  of  agricultural  produce  or 
manufactured  goods ;  (4)  combined  production  and  sale  of  goods ; 
(5)  combined  purchase  of  articles  of  consumption ;  (6)  combined 
acquisition  of  agricultural  machinery  for  the  purpose  of  being 
used  by  the  members  on  account  of  the  association;  (7)  the 
erection  and  purchase  of  cheap  dwellings.  A  society  of  this 
nature  by  complying  with  certain  prescribed  regulations  as  to 
registration  and  otherwise  may  acquire  corporate  rights.  The 
liability  of  the  members  may  be  limited  to  a  fixed  amount  of 
may  be  unlimited.— C.S.A.  2,  4.     A  directorate  must  be  ap- 
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pointed  composed  of  at  least  two  members  whose  power  to  act 
on  behalf  of  the  society  cannot  be  restricted  so  as  to  affect  third 
parties — C.S.A.  24-38 ;  the  appointment  of  a  board  of  supervision 
consisting  of  at  least  three  members,  with  powers  similar  to  the 
powers  of  the  corresponding  board  of  a  share  company,  is  also 
required. — C.S.A.  36-41.  One-tenth  part  of  the  nominal 
amount  of  a  member's  share  must  be  paid  up  by  instalments, 
of  which  the  dates  must  be  fixed  before  the  registration  of  the 
society ;  the  amounts  due  to  a  member  in  respect  of  his  share  of 
profits  are,  in  the  absence  of  a  provision  to  the  contrary,  credited 
to  such  member  as  they  accrue,  in  part  satisfaction  of  his  liability 
on  his  shares  until  the  nominal  amount  is  made  up.  A  member 
withdrawing  from  the  society,  or  excluded  from  it  on  one  of  the 
grounds  justifying  his  exclusion,  is  entitled  to  the  payment  of 
the  amount  credited  on  his  share — C.S.A.  7,  17,  73 — but  the 
dissolution  of  the  society  within  six  months  from  the  date  of  the 
withdrawal  or  exclusion  prevents  the  operation  of  such  with- 
drawal or  exclusion. — C.S.A.  75.  Subject  to  compliance  with 
certain  conditions  and  such  restrictions  as  may  be  laid  down  by 
the  articles,  the  share  of  a  member  may  be  transferred  to  another 
person,  but  in  the  event  of  the  society  being  dissolved  within  six 
months  from  the  date  of  the  transfer  and  of  such  dissolution 
resulting  in  bankruptcy  proceedings,  the  transferor  remains  liable 
as  surety  for  the  transferee. — C.S.A.  76.  The  death  of  a  member 
has  the  same  efEect  as  his  withdrawal. — C.S.A.  77, 

A  co-operative  society  is  not  authorized  to  deal  with  any  person 
not  being  a  member  of  the  society  except  in  so  far  as  such  deal- 
ings are  authorized  by  the  articles;  the  loans  of  loan  societies 
and  the  sales  of  co-operative  consumers'  societies  must  in  any 
ease  be  confined  to  members. — C.S.A.  8. 

The  constitution  of  a  German  co-operative  society  in  some 
respects  resembles  the  constitution  of  a  building  society  formed 
under  the  English  Building  Societies  Act  of  1874. 

ff.  Mutual  Insurance  Societies. 

63.  The  concession  enabling  a  mutual  insurance  society 
{Versichemngsverein  atif  Gegenseitigkeit)  to  carry  on  business  has 
the  effect  of  incorporating  such  society. — P.I.A.  15.    The  articles 
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must  provide  for  the  creation  of  a  '  foundation  fund '  {Grundmngs- 
fonds)  which,  after  payment  thereout  of  the  preliminary  expenses, 
serves  as  a  guarantee  fund  for  the  benefit  of  the  insured  and  for 
the  provision  of  the  working  expenses.  The  supervising  insur- 
ance authority  (58)  may,  if  satisfied  that  suflBcient  security  is 
provided  in  other  ways,  grant  dispensation  from  this  requirement. 
— P.I.A.  22-27. 

A  directorate  and  a  board  of  supervision  with  powers  and 
duties  similar  to  those  of  the  directorate  and  board  of  supervision 
of  a  share  company  (59)  must  be  appointed. 

A  mutual  insurance  society,  which  does  not  carry  on  business 
within  narrow  local  or  personal  limits,  must  be  registered  in  the 
Commercial  Register,  and  publish  cei'tain  details  as  to  its  forma- 
tion and  the  contents  of  its  articles. — P.I.A.  16,  30-33,  53.  A 
person  who  is  not  insured  by  the  society  cannot  become  a  mem- 
ber, and,  in  the  absence  of  a  contrary  provision  in  the  articles, 
a  member  who  ceases  to  be  insured  by  the  society  forfeits  his 
membership.  The  articles  of  a  society  may  authorize  it  to  insure 
persons  other  than  members  iu  consideration  of  the  payment 
of  fixed  premiums. — P.I.A.  20,  21.  The  functions  which,  in  the 
case  of  a  share  company,  are  exercised  by  the  general  meeting  of 
shareholders  may  be  wholly  or  partly  delegated  to  a  members' 
committee,  constituted  in  such  manner  as  the  articles  may  pro- 
vide.— P.I.A.  29,  36.  In  the  event  of  bankruptcy  the  claims 
of  the  parties  entitled  to  the  repayment  of  the  foundation  fund 
rank  after  the  claims  arising  under  insurance  contracts,  and 
the  claims  of  the  persons  who  then  are,  or  during  the  year  preced- 
ing the  date  of  bankruptcy  were,  members  of  the  society  rank 
after  the  claims  of  outsiders. — P.I.A.  51. 

D.     UNINCOBPOBATED  SOGIETIBS  AND 
PARTNERSHIPS 

a.  Unincoepoeated  Societies 

64.  There  is  no  general  prohibition  against  the  formation  of 
unincorporated  societies,  however  large,  for  trading  or  other 
purposes,  and  such  societies  are  expressly  recognized  by  the 
B.G.B.  and  the  C.P.O. 

Any  person  purporting  to  act  on  behalf  of  an  unincorporated 
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society  (not  being  a  partnership)  is  personally  liable  as  between 
himself  and  the  party  with  whom  the  business  is  transacted; 
several  persons  purporting  to  act  together  on  behalf  of  any  such 
association  are  liable  jointly  and  severally. — B.G.B.  54.  This 
liability  runs  concurrently  with  the  liability  of  the  society,  or 
of  its  members,  if  the  particular  act  was  authorized. 

An  unincorporated  society  cannot  sue,  but  it  can  be  sued  in 
the  same  manner  as  an  incorporated  society — C.P.O.  50 — and 
a  judgment  obtained  in  an  action  against  an  unincorporated 
society  may  be  enforced  against  the  property  of  such  society. 
— C.P.O.  735.  In  all  other  respects  an  unincorporated  society 
{nicht  recUsfdhiger  Verein)  is  governed  by  the  same  rules  as  a  non- 
mercantile  partnership. — B.G.B.  54. 

The  distinction  between  an  unincorporated  society  and  a  part- 
nership consists  in  the  fact  that  as  regards  its  internal  organiza- 
tion an  unincorporated  society  like  an  incorporated  society  has 
a  large  and  fluctuating  body  of  members,  and  is  represented 
in  aU  outward  acts  by  a  small  representative  body  (committee, 
council,  managing  board,  &c.),  while  a  partnership  is,  as  a 
general  rule,  formed  by  a  small  number  of  persons  acting  together 
for  a  common  purpose,  one  or  more  or  each  of  the  partners 
having  power  to  act  for  the  partnership.  Where  it  appears 
from  the  articles  of  association  that  an  association  has  the 
former  characteristics,  it  is  treated  as  an  unincorporated  society ; 
where  this  is  not  shown  by  the  articles,  or  where  no  articles 
exist,  it  is  treated  as  a  partnership. 

b.  Partnerships 
aa.  Classification. 
65.  A  partnership  may  be  :  (1)  a  non-mercantile  partnership; 
(2)  a  mercantile  partnership  with  unlimited  liability  for  all  the 
partners  {pffene  Handelsgesellschaft) ;  (3)  a  commandite  partner- 
ship [KommanditgeseUschqft),  with  limited  liability  for  one  or 
more  of  the  partners,  and  unlimited  liability  for  the  other  partner 
or  partners.  The  rules  relating  to  non-mercantile  partnerships 
are  laid  down  by  the  B.G.B. ;  mercantile  partnerships  and  com- 
mandite partnerships  are  governed  by  the  same  rules  except  in 
so  far  as  the  H.G.B.  contains  any  special  provisions  relating  to 
them.— H.G.B.  105  (2). 
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bb.   Kon-meroantile  Fartnersbip. 

(1)  How  distinguished  from  Mercantile  Partnership). 

66.  In  England  no  distinction  is  drawn  between  mercantile 
and  non-mercantile  partnerships,  but  a  partnership  in  the  legal 
sense  presupposes  a  '  business '  carried  on  '  with  a  view  to 
profit'  (Partnership  Act  1890  s.  1  (1)).  An  EngUsh  partner- 
ship may  exist  without  a  firm  name,  and  be  established  for  a 
merely  temporary  purpose.  In  Germany  a  mercantile  partner- 
ship is  characterized  by  the  following  facts :  the  partnership 
must  be  formed  for  the  purpose  of  carrying  on  'mercantile 
trade '  (36)  under  a  firm  name ;  in  the  case  of  a  non-mercantile 
partnership  the  common  purpose  which  the  partners  agree  to 
further  by  their  joint  efforts  is  not  required  to  be  in  the  nature 
of  a  '  business '  or  entered  upon  '  with  a  view  to  profit ',  and  may 
be  of  a  merely  temporary  character  and  the  use  of  a  firm  name 
is  not  permitted.— H.G.B.  105;  B.G.B.  705. 

Non-mercantile  partnerships  may  thus  belong  to  one  of  the 
following  three  classes :  (1)  associations  of  artisans  and  small 
traders  not  being  '  mercantile  traders '  (36) ;  (2)  associations  of 
persons  combining  funds  for  a  single  joint  transaction  with 
a  view  to  profit  {Gelegenheitsgesellschaft,  'joint  adventure'  in 
Scots  law) ;  such  associations  are  generally  called  '  syndicates ' ; 
(3)  associations  of  persons  combining  funds  for  a  common  enter- 
prise, but  not  with  a  view  to  profit.  Classes  (1)  and  (3)  would 
be,  but  class  (3)  would  not  be,  termed  partnerships  under  British 
law  (see  Partnership  Act  1890  s.  1  (1)). 

A  non-mercantile  partnership  has  the  following  special  charac- 
teristics :  (1)  it  has  no  right  to  have  a  firm  name — H.G.B.  4 ; 

(3)  the  property  contributed  by  the  partners  is  not — as  in  the  case 
of  a  mercantile  partnership — deemed  to  belong  to  the  partnership 
as  such,  but  is  vested  in  the  partners  as  co-owners  in  the  stricter 
sense  [Gesamthander)  (304).— H.G.B.  124;  B.G.B.  718;  (3)  in 
a  non-mercantile  partnership  a  partner  as  such  has  not — as  in  the 
case  of  a  mercantile  partnership — an  implied  authority  to  act  on 
behalf  of  the  partnership.— B.G.B.  705,  715 ;  H.G.B.  135,  15 ; 

(4)  a  non-mercantile  partnership  is  not  entitled  to  grant  powers 
of  procuration  to  a  manager  or  clerk  in  the  manner  in  which  this 
may  be  done  by  a  mercantile  partnership. — H.G.B.  4,  49,  50, 

B  2 
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118;  (5)  a  non-mercantile  partnership  is  not  bound  to  keep 
books  of  account  in  the  manner  required  in  the  case  of  mercantile 
traders  and  mercantile  partnerships. — H.G.B.  4,  38-47. 


(2)    OtAer  cJiaracteristics. 

67.  A  non-mercantile  partnership  is  formed  by  an  agreement 
between  the  parties  (not  required  to  be  in  writing  or  in  any  other 
prescribed  form),  by  which  they  mutually  undertake  to  further 
the  attainment  of  a  common  object,  in  the  manner  determined 
by  such  agreement,  and  more  particularly  to  furnish  the  agreed 
contributions  to  the  common  fund. — B.G.B.  705. 

The  partners  can  agree  that  the  business  of  the  partnership 
is  to  be  carried  on  by  one  or  more  of  them,  and  the  partner  or 
partners  so  authorized  are,  in  the  absence  of  evidence  to  the 
contrary,  assumed  to  have  power  to  act  for  the  other  partner  or 
partners  in  all  matters  relating  to  the  partnership. — B.G.B. 
709,  714.  As  mentioned  above  (66)  the  partnership  property 
is  held  by  the  partners  as  co-owners  in  the  stricter  sense 
(GesamihdnAer),  with  the  effect  that  no  partner  can  alienate  his 
share  or  demand  a  partition  before  the  dissolution  of  the  partner- 
ship.— B.G.B.  718,  719.  As  to  the  liability  of  the  partners  for 
the  partnership  debts  see  182. 

Any  judgment  creditor  of  a  partner  may  demand  the 
dissolution  of  the  partnership,  which  is  also  brought  about  by 
the  bankruptcy  of  a  partner, — B.G.B.  725,  728.  The  partner- 
ship is  also  dissolved  : — 

(a)  by  effluxion  of  the  partnership  term  ; 

{V)  where  no  time  has  been  fixed  for  the  duration  of  the 
partnership,  or  where  the  partnership  term  has  been  fixed  for 
the  life  of  a  partner,  by  notice  communicated  by  one  partner 
to  the  other  partners.— B.G.B.  723,  724 ; 

(c)  by  notice  given  before  the  effluxion  of  the  partnership 
term  to  a  partner  on  the  ground  that  he  has  by  a  wilful  or 
grossly  negligent  act  or  omission  committed  a  breach  of  the 
duties  imposed  upon  him  by  the  partnership  agreement,  or  that 
he  has  become  incapable  of  performing  such  duties,  or  on  any 
other  similar  cogent  ground. — B.G.B.  723 ; 

id)  by  the  attainment  of  the  special  object  for  which  the 
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partnership  was  formed,  or  by  the  fact  that  such  attainment 
has  become  impossible. — B.G.B.  726; 

(e)  by  the  death  of  a  partner  (unless  the  agreement  provides 
otherwise).— B.G.B.  727  (1). 

Bankruptcy  proceedings  cannot  be  taken  against  a  non- 
mercantile  partnership. 

In  the  case  of  dissolution,  the  partnership  property  must,  in 
the  first  instance,  be  applied  for  the  payment  of  the  partnership 
debts,  and  any  surplus  or  deficiency  is  divided  among  the  partners 
irro  rata  of  their  shares.  In  the  event  of  the  insolvency  of  any 
partner  the  other  partners  have  to  make  up  the  deficiencies. — 
B.G.B.  733-735.  The  partnership  cannot  be  sued  as  such,  and 
in  order  to  enforce  any  judgment  against  the  partnership 
property,  a  judgment  must  be  obtained  against  all  the  partners 
jointly.- C.P.O.  736. 

cc.    Mercantile  Partnerships. 

(1)    General  characteristics. 
68.  A  partnership   having   for  its   object   the    carrying  on 
of  a  mercantile  trade  (36)  under  a  firm  name  is  a  mercantile 
partnership  {pffene  Handelsgesellschaft),  if  the  liability  of  every 
partner  is  unrestricted. — H.G.B.  105. 

(2)  Quasi-corporate  character  of  a  mercantile  partnership). 
A  mercantile  partnership  is  not  under  German  law  deemed 
to  be  a  corporate  body,  but  it  has  some  of  the  characteristics  of 
a  corporation;  it  may  be  registered  as  owner  or  incumbrancer 
of  any  immovable  in  the  firm  name  and  may  sue  and  be  sued  in 
that  name.i— H.G.B.  124. 

(3)  Partners'  implied  power  of  agency. 
The  implied  power  of  agency  of  a  partner  in  a  mercantile  firm 
referred  to  above  (66)  which  enables  him  to  act  on  behalf  of 
the  firm  in  any  judicial  proceedings  and  in  any  other  trans- 
actions (whether  within  or  without  the  scope  of  the  partnership 
business)  may  be  excluded  by  the  partnership  agreement  or  made 

'  Under  Scotch  law  a  partnership  firm  is  deemed  a   'legal  person'— 
Partnership  Act  1890  s.  4  (2). 
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exercisable  subject  to  the  concurrence  o£  any  clerk  holding 
powers  of  procuration;  it  may  also  be  withdrawn  by  order  of 
a  competent  Court  on  the  ground  of  gross  breach  of  duty, 
incompleteness,  or  some  other  cogent  reason,  but  any  such 
restriction  does  not  affect  third  parties,  unless  it  is  duly 
registered  in  accordance  with  the  requirements  as  to  publicity 
mentioned  below,  sub  (5).— H.G.B.  114,  117,  135,  126. 

(4)   Personal  liability  of  partners. 

The  creditors  of  the  partnership,  besides  having  a  claim  against 
the  partnership  property,  are  also  entitled  to  proceed  against  the 
partners  or  any  of  them,  all  the  partners  being  jointly  and 
severally  liable  for  the  partnership  debts. — H.G.B.  128. 

According  to  English  law  the  liability  of  partners  is  only 
a  joint  liability,  but  after  the  death  of  a  partner  his  estate  is 
severally  liable,  while  in  Scotland  the  law  is  the  same  as  in 
Germany — see  Partnership  Act  1890  s.  9. 

(5)    Publicity  as  to  constitution,  of  mercantile  partnership. 

The  utmost  publicity  as  to  the  constitution  of  a  mercantile 
partnership  is  secured  in  Germany  by  the  provisions  as  to  the 
registration  in  the  Commercial  Register  of  the  district  in  which 
the  partnership  business  is  carried  on :  (1)  of  the  names  of 
the  partners  on  the  formation  of  the  partnership;  (2)  of  the 
name  of  any  new  partner  on  his  admission;  (3)  of  the  with- 
drawal or  death  of  a  partner  and  of  the  dissolution  of  the 
partnership ;  (4)  of  any  restriction  affecting  the  power  of  agency 
of  any  partner.— H.G.B.  106,  107,  125,  143.  The  observance 
of  these  rules  is  secured  by  the  provision  that  a  person  who 
ought  to  have  registered  a  fact  cannot,  as  between  himself  and 
another  person  excusably  ignorant  of  such  fact,  avail  himself 
of  such  fact,  unless  the. appropriate  entry  relating  thereto  was 
made  on  the  register. — H.G.B.  15. 

(6)   Relations  of  partners  inter  se. 
The  statutory  rules  regulating  the  relations  of  the  partners 
inter  se  may  be  modified  by  the  partnership  articles. — H.G.B. 
109,  110-122.     See  also  post,  256-64. 
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(7)  Dissolution  ofpartnersUp  and  hanhmptcy. 
The  rules  as  to  the  grounds  for  the  dissolution  of  the  partner- 
ship are  mainly  the  same  as  those  mentioned  above  in  the  case  of 
non-mereantile  partnerships/  but  there  are  certain  difCerences; 
thus  the  attainment  of  the  object  of  the  partnership  cannot  be 
a  ground  of  dissolution,  because  in  the  case  of  a  mercantile 
partnership  the  object  must  of  necessity  be  of  a  continuous 
nature ;  again,  the  right  of  a  partner  to  determine  the  partnership 
by  notice  on  the  ground  of  the  misconduct,  of  another  partner, 
or  some  other  similar  ground,  is  not  recognized  in  the  ease  of 
a  mercantile  partnership;  an  order  of  the  Court  to  dissolve  the 
partnership  may  however  be  obtained  on  any  ground  which 
entitle  a  partner  in  a  non-mercantile  partnership  to  determine  the 
partnership  by  notice.  A  mercantile  partnership  is  dissolved  by 
the  bankruptcy  of  the  firm.— H.G.B.  131-133.  In  some  of  the 
events  specified  as  grounds  of  dissolution  the  partnership  may 
(subject  to  compliance  with  certain  specified  requirements  as 
to  the  payment  out  of  the  share  of  the  partner  concerned)  be 
continued  by  the  remaining  partners.— H.G.B.  138-141.  The 
rules  as  to  the  administration  of  the  partnership  property  in  the 
case  of  the  dissolution  are  the  same  as  in  the  case  of  a  non- 
mercantile  partnership. 

dd.    Commandite  Partnership. 

69.  A  partnership  having  for  its  object  the  carrying  on  of 
mercantile  trade  tmder  a  firm  name  is  a  commandite  partnership 
if  the  liability  of  one  or  more  of  the  partners,  as  between  such 
partner  or  partners  and  the  partnership  creditors,  is  limited  to  the 
amount  of  a  fixed  contribution,  whilst  the  liability  of  the  other 
partners  or  partner  is  unlimited. — H.G.B.  161.  A  partner  liable 
for  a  fixed  amount  only  is  called  Kommanditist  and  a  partner 
liable  to  an  unlimited  extent  is  called  personlich  haftender 
Gesellschafter.  A  commandite  partner  must  be  entered  as  such 
on  the  register  together  with  the  amount  of  his  contribution ; 
such  a  partner  is  not  authorized  to  act  on  behalf  of  the  partner- 

^  The  right  of  a  private  creditor  of  a  partner  to  bring  about  the  dissolution 
of  the  partnership  is  subject  to  the  special  requirements  mentioned  in  H.G.B. 
135. 
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ship.  He  is  liable  to  the  partnership  creditors  to  the  extent  of 
the  uncalled  part  of  his  registered  contribution.  A  reduction 
of  the  commandite  contribution  does  not  affect  parties  without 
notice,  unless  it  has  been  duly  registered;  on  the  other  hand 
a  creditor  of  the  partnership  cannot  avail  himself  of  any  agreed 
increase,  unless  such  increase  has  been  registered  or  unless  a 
properly  authenticated  notification  relating  to  such  increase  has 
been  communicated  to  him.  The  death  of  a  commandite  partner 
does  not  cause  the  partnership  to  be  dissolved. — H.G-.B.  161-177. 

ee.    Dormant  Partnership. 

70.  A  commandite  partnership  must  be  distinguished  from 
the  so-called  'dormant  partnership'  {stille  Gesellschaft)  sub- 
sisting between  a  mercantile  trader  or  a  mercantile  partnership 
and  a  person  who  makes  a  contribution  to  the  capital  of  such 
trader  or  partnership  in  return  for  a  share  in  the  profits, 
without  being  a  partner  in  the  proper  sense  of  the  word. 
A  dormant  partner  is  not  required  to  be  registered  in  the 
mercantile  register,  and  in  the  event  of  the  bankruptcy  of  the 
person  or  partnership  to  whose  capital  he  has  made  a  contribu- 
tion is  entitled  to  j)rove  for  the  amount  of  such  contribution, 
subject  of  course  to  the  deduction  of  his  share  (if  any)  in  the 
losses. — H.G-.B.  341.  If  the  capital  of  the  dormant  partner 
was  partly  or  wholly  withdrawn  during  the  year  preceding  the 
bankruptcy,  or  if  during  such  time  it  was  agreed  that  the  whole 
or  any  part  of  his  share  in  any  realized  loss  should  not  be 
debited  to  him,  the  trustee  in  bankruptcy  is  entitled  to  ask 
for  restitution,  unless  the  bankruptcy  arose  in  consequence  of 
any  event  which  happened  after  such  withdrawal  or  agree- 
ment. The  relation  which  exists  between  a  dormant  partner 
and  a  mercantile  trader  or  mercantile  partnership  is  not  dissolved 
by  the  death  of  the  former.— H.G.B.  339  (2). 

The  dormant  partnership  of  German  law  has  some  resemblance 
to  the  relation  existing,  according  to  British  law,  between  a 
person  advancing  money  to  a  trader  and  receiving  a  share  in  the 
profits  in  lieu  of  interest  (see  Partnership  Act  1890  s.  2  {A)). 
There  are,  however,  two  differences  which  deserve  notice :  (1) 
according  to  British  law  -the  person  advancing  money  in  the 
manner  referred  to  is  considered  a  full  partner  unless  there  is  a 
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contract  in  writing  showing  the  true  relation  between  the  parties,. 
while,  according  to  German  law,  the  contract  between  the  dor- 
mant partner  and  the  person  or  persons  carrying  on  business  is 
not  required  to  be  in  writing ;  (2)  according  to  British  law  the 
person  occupying  the  position  of  the  '  dormant  partner '  is  post- 
poned to  other  creditors  in  the  event  of  the  bankruptcy  of.  the 
person  or  persons  to  whom  money  has  been  advanced  (ibid.  s.  3),. 
while  this  is  not  the  case  according  to  German  law. 


CHAPTER  II:    THINGS 
1.  Definition 

71.  In  the  first  chapter  we  have  dealt  with  persons  who  are, 
according  to  German  terminology,  the  subjects  of  rights.  The 
objects  to  which  rights  relate  may  either  be  things  [Sachen)  or 
may  themselves  be  in  the  nature  of  rights.  The  legal  definition 
of  a  '  thing '  must  start  from  the  popular  conception,  and  dis- 
regard the  refinements  of  metaphysics  as  well  as  those  of  physical 
science.  The  senses  do  not  perceive  things,  but  only  experience 
certain  sensations  associated  together,  and  assumed  to  be  caused 
by  a  unit  existing  independently  of  the  consciousness  of  the 
person  whose  senses  are  afiEeeted,  which  unit  is  called  a  '  thing  \ 
The  popular  conception  as  to  what  deserves  this  name  is  con- 
sistent enough  to  be  made  the  basis  of  legal  rules.  In  English 
law  a  difiiculty  arises,  not  so  much  from  a  dissociation  of  legal 
rules  from  popular  conceptions,  as  from  the  fact  that  the  expres- 
sion '  thing '  has  received  an  extended  use  by  a  fiction  of  law, 
which  causes  it  to  include  not  only  the  '  things '  of  popular  usage 
vrhich  are  called  '  chattels ',  or  '  things  in  possession ',  but  also 
certain  rights  called  '  things  in  action'. 

The  definition  contained  in  B.G.B.  90  which  declares  that 
only  corporal  objects  are  things  avoids  the  peculiar  diffi- 
culty of  English  law;  but  the  term  'corporal  objects^ — even 
leaving  aside  the  metaphysical  questions  to  which  reference  has 
been  made — is  in  itself  ambiguous.  Some  German  writers 
declare  that  only  such  things  are  corporal  objects  as  are  tangible 
and  occupy  space,  whilst  others  are  of  opinion  that  anything 
which  can  be  perceived  by  its  physical  effects  and  can  form  the 
object  of  rights  is  a  corporal  object.  This  would  include  energy 
of  all  sorts,  such  as  water  power,  electricity,  heat,  &c.  Having 
regard  to  the  necessity  of  taking  the  popular  conceptions  as  a 
basis  the  first-mentioned  view  appears  more  satisfactory. 

The  next  difficulty  arises  as  to  the  limitation  of  the  unit 
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described  as  a  thing.  Here  again  the  scientific  conception  of 
each  so-called  unit  as  an  agglomeration  of  other  units  (atoms, 
ions,  vortices,  &c.)  must  be  disregarded,  and  the  popular  con- 
ception resorted  to.  Any  object  which  loses  its  essential  qualities 
by  sub-division  may  be  looked  upon  as  a  thing.  In  the  case  of 
a,nimals,  whether  living  or  dead,  this  is  clear  at  first  sight.  A 
building  is  another  example.  The  question  is  not  so  simple, 
however,  when  liquids,  or  gases,  or  very  loosely  aggregated  solids 
(such  as  sand,  wheat,  and  other  grain,  tea,  pounded  sugar,  to- 
bacco, &c.)  are  considered.  In  such  cases  the  aggregate  for  the 
time  being  enclosed  in  one  receptacle  (bottle,  barrel,  bag,  &c.)  is 
considered  a  thing.  Aggregates  composed  of  distinct  units 
(such  as  flocks  of  sheep,  art  collections,  &c.)  are  not  considered 
things  according  to  German  terminology,  there  being  a  special 
technical  term,  'aggregate  of  things^  [Sacheniniegriff),  used  in 
their  case.  Sometimes  it  is  diflicult  to  say  whether  a  given  object 
is  to  be  looked  at  as  an  aggregate  or  as  a  unit,  and  an  object  may 
be  an  aggregate  for  one  purpose  and  a  unit  for  another ;  thus, 
for  instance,  a  pack  of  cards  loses  its  essential  qualities  by  sub- 
division, and  is  therefore  a  thing  as  a  collective  whole,  but  each 
individual  card  can  also  be  looked  upon  as  a  thing.  In  some 
cases  the  delimitation  of  a  unit,  considered  as  a  thing  in  the  eye 
of  the  law,  depends  upon  purely  arbitrary  considerations.  Thus, 
in  Germany,  a  parcel  of  land,  being  a  unit  for  registration  pur- 
poses, is  looked  upon  as  an  individual  thing,  but  such  a  unit 
may  be  sub-divided  in  the  registry,  in  which  case  each  part 
becomes  a  thing,  or  it  may  be  added  to  another  unit,  in  which 
case  the  two  united  parcels  form  one  thing. 

In  Eoman  law  certain  things  were  described  as  res  extra 
commercium,  being  things  which  could  not  be  the  objects  of  private 
rights.  In  modern  law  no  such  things  exist.  There  are  mate- 
rial substances  which  cannot  be  the  objects  of  rights,  but  they 
are  not  things  within  the  meaning  which  has  been  explained. 
The  atmospheric  air  in  which  we  live  cannot  be  the  subject  of 
rights,  but  a  bottle  of  atmospheric  air,  like  a  bottle  of  carbonic 
acid,  or  any  other  gas,  can  be  the  object  of  rights.  The  fact 
that  the  sale  or  purchase  of  certain  things  is  prohibited  or 
restricted  does  not,  according  to  modern  notions,  place  them 
extra  commercmm.    The  sale  of  a  church  or  a  human  corpse  is. 
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as  a  general  rule,  proliibitedj  but  both  may  be  objects  of  rights, 
and  are  therefore  'things'.  A  living  human  being  is  a  'thing' 
in  countries  where  slavery  is  a  legal  institution,  but  in  Chris- 
tian countries  human  beings  have  ceased  to  be  the  objects  of 
rights,  and  therefore  have  ceased  to  be  things.  A  parent  or 
guardian  may  have  the  right  to  the  custody  of  a  child,  but  this 
does  not  mean  that  the  child  is  an  object  of  rights,  but  rather 
that  the  parent  or  guardian  may  exercise  some  of  the  rights  of 
which  the  child  is  the  subject. 

For  purposes  of  convenient  description  things  are  classified 
according  to  several  modes  of  classification  j  of  these  a  list  will 
be  given.  The  mode  of  describing  the  component  parts  of  things, 
and  the  objects  derived  from  things  also  requires  separate  state- 
ment. It  will  also  be  necessary  to  refer  to  certain  classes  of 
things  which  derive  their  principal  importance  from  the  fact  that 
their  holder  as  such  is  entitled  to  certain  rights  which  they  repre- 
sent (e.g.  negotiable  instruments). 

2.    Classification  of  Things 
a.    Movable  and  Immovable  Things. 

72.  This  distinction,  owing  to  the  influence  of  Germanic  ideas, 
has  assumed  much  greater  importance  in  the  B.G.B.  than  it  had 
in  Roman  law  (12,  13).  It  corresponds  in  a  certain  measure 
to  the  English  division  between  real  and  personal  property,  but, 
according  to  English  law,  certain  movable  objects  are  classed 
with  real  property,  and,  on  the  other  hand,  immovables  held 
for  a  term  of  years,  however  long,  are  classed  with  personal 
property.  The  term  'chattel  real'  used  in  respect  of  such 
immovables,  like  the  term  '  thing  in  action ',  is  a  metaphorical 
expression  used  in  English  law  which  has  no  counterpart  in 
Continental  law. 

A  thing  is  called  immovable  if  it  cannot  be  moved  without 
being  divided  into  several  units.  In  this  connexion  it  must  be, 
noticed  that,  if  a  house  is  called  a  thing,  the  expression  house 
includes  the  plot  of  land  on  which  the  house  stands ;  therefore, 
even  if  the  whole  house  is  bodily  removed  without  being  taken 
to  pieces,  there  is  a  severance  between  the  building  and  the  land. 
It  must  also  be  noted  that  cei-tain  things  which  are  in  some 


THINGS  61 

respects  treated  like  immovables  are  in  reality  movables  j  ships 
are  the  most  conspicuous  instance  of  this  fact. 

b.    Things  Fungible  and  Things  not  Fungible. 

73.  The  resfungiUles  of  Roman  law  are  in  German  called 
vertrethare  Sachen,  and  are  described  by  the  B.G.B.  as  '  movable 
things  which  in  ordinary  dealings  are  usually  determined  by 
number,  measurement,  or  weight  ^ — B.G.B.  91  (see  Dig.  13, 1, 2, 
res  quae  pondere  numero  mensura  constant).  The  fact  that  a 
thing  usually  determined  and  dealt  with  by  number,  measure- 
ment, or  weight,  is  sometimes  determined  and  dealt  with  speci- 
fically, or  that  a  thing  usually  dealt  with  specifically  is  some- 
times dealt  with  by  number,  measurement,  or  weight,  does  not 
alter  its  character.  Money  is  a  fungible  thing,  though  a  par- 
ticular coin  may  be  bought,  lent,  pawned,  deposited,  or  given 
away.  A  literary  manuscript  is  not  a  fungible  thing,  though 
a  prolific  but  unsuccessful  author  may,  as  a  last  resource,  sell 
his  manuscript  by  weight. 

e.    Consumable  and  Ifon-consumable  Things. 

74.  '  Consumable  things '' — verlrauchbare  Sachen  (res  quae  usu 
consumuntur)  are  defined  by  the  B.G.B.  as  '  movable  things 
intended  to  be  used  or  enjoyed  by  means  of  being  consumed 
or  alienated''. — B.G.B.  92  (1).  The  most  conspicuous  instances 
of  things  intended  to  be  used  or  enjoyed  by  means  of  being  con- 
sumed are  eatables,  fuel,  &c. ;  the  principal  instance  of  things 
intended  to  be  used  by  means  of  being  alienated  are  money, 
bank  notes,  dividend  warrants,  cheques,  &c.  The  essence  of 
the  distinction  between  consumable  and  non-consumable  things 
is  that  the  consumption  or  alienation  must  be  the  intention  of 
ordinary  usage.  Most  things  are,  of  course,  slowly  consumed  by 
use  (oonsumitw  annulus  usu),  but  things  called  non-consumable 
things  are  intended  to  be  preserved,  notwithstanding  their  use. 
Movable  things  forming  part  of  a  stock-in-trade,  or  other  aggre- 
gates of  things  intended  to  be  used  by  successive  alienation  of 
the  individual  things  forming  part  of  it.  are  deemed  consumable 
things. — B.G.B.  92  (2).  For  a  practical  application  of  the 
distinction  see  414,  sub  3. 
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3,   Component  Pakts  and  Accessories 
a.   Essential  and  Non-essential  Component  Farts. 

75.  Any  part  of  a  thing  which^  on  being  severed  from  the 
other  partSj  is  destroyed  or  essentially  modified  or  causes  the 
destruction  or  essential  modification  of  such  other  parts  is  called 
an  essential  component  part  {wesentlicher  Bestandteil)  of  such 
thing ;  a  component  part  which  can  be  severed  from  the  thing 
of  which  it  forms  part  without  producing  the  consequences 
which  occur  on  the  severance  of  an  essential  component  part  is 
called  a  non-essential  component  part  {itnwesentlicher  Bestand- 
teil) of  such  thing.  The  question  whether  a  particular  com- 
ponent part  is  essential  or  non-essential  is  not  always  easy 
to  solve,  and  frequently  depends  on  varying  circumstances. 
Thus  the  component  parts  of  a  watch  produced  in  a  factory, 
while  it  remains  in  such  factory,  are  not  essential  parts  of  the 
watch,  inasmuch  as  each  part  can  be  replaced  by  another  cor- 
responding part,  and  each  part  can  be  used  for  another  correspond- 
ing watch,  but  as  soon  as  the  watch  is  in  the  hands  of  a 
purchaser  the  watch  is  useless  if  one  small  wheel  is  taken  out, 
and  the  small  wheel  is  useless  when  severed  from  the  watch. 
Under  the  first-mentioned  circumstances  it  is  a  non-essential, 
under  the  last-mentioned  circumstances  an  essential  part  of  the 
watch. 

An  essential  component  part  of  a  thing  cannot  be  the  object 
of  separate  rights. — B.G.B.  93.  The  consequences  of  this  rule 
are  of  a  twofold  nature  :  (1)  the  owner  of  a  thing  cannot  create 
a  separate  real  right  (308)  as  to  an  essential  component  part  of 
such  thing;  (2)  all  separate  real  rights  relating  to  a  thing 
originally  independent  are  lost  as  soon  as  such  thing  becomes 
an  essential  component  part  of  another  thing.  Any  component 
part,  whether  essential  or  not,  may,  however,  be  made  the  object 
of  an  obligatory  right  (79).  The  owner  of  a  house  may  let 
a  room  belonging  to  it,  but  not  so  as  to  give  the  tenant  a  right 
available  against  third  parties.  The  tenant,  according  to  English 
phraseology,  would  not  acquire  an  estate  in  his  room,  but  merely 
be  entitled  to  damages  in  the  event  of  his  tenancy  being  inter- 
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fered  with.     According  to  English  law  an  estate  in  part  of  a 
house  may  be  granted. 

The  B.G.B.  supplements  the  definition  given  above  in  the 
following  ways  : — 

(1)  it  enumerates  a  number  of  objects  which  are  to  be  deemed 
essential  component  partsj  whether  otherwise  coming  within  the 
definition  or  not  (e.g.  things  affixed  to  the  soil).— B.G.B.  94; 

(2)  rights  attached  to  the  ownership  of  land  such  as  servi- 
tudes (352)  are  deemed  component  parts  of  such  land  though 
not  coming  within  the  definition. — B.G.B.  96 ; 

(3)  things  attached  to  land  for  a  temporary  purpose  are 
not  deemed  component  parts  of  the  land  though  otherwise 
coming  within  the  definition. — B.G.B.  95. 

b.   Accessories  (Zube/ior). 

76.  Certain  things,  without  being  component  parts  of  another 
thing,  are  so  closely  connected  therewith  that  acts  affecting  the 
principal  thing  [Haupttache)  also  afEect  them.  Things  standing 
in  such  a  relation  to  the  principal  thing  are  known  as  Zubehor 
(accessories).  A  thing  does  not  come  within  the  statutory 
definition  of  accessories  unless  it  complies  with  the  following 
requirements  mentioned  by  B.G.B.  97  (1) : — 

{a)  it  must  not  be  a  component  part  of  the  principal  thing ; 

{b)  it  must  be  intended  to  serve  the  economic  purposes 
of  the  principal  thing  in  a  permanent  manner  (perpeiui  itsus 
causa)  ; 

(c)  it  must  be  placed  in  a  local  position  corresponding  to  such 
intention ; 

[d)  it  must  be  movable  (in  Roman  law  immovables  might  be 
accessories,  in  English  law  the  term  'appurtenance',  which 
corresponds  to  '  accessory ',  is  applied  to  immovables  exclusively) ; 

{e)  it  must  be  a  thing  which,  in  accordance  with  common 
usage,  is  apt  to  be  looked  upon  as  an  accessory ;  the  fact  that 
an  'accessory'  is  temporarily  severed  from  the  principal  thing 
does  not  alter  its  quality. — B.G.B.  97  (2). 

B.G.B.  98,  by  way  of  illustration,  gives  some  instances  of 
things  intended  to  serve  the  economic  purposes  of  the  principal 
thing  in  a  permanent  manner,  but  such  instances  are  not  in- 
tended to  be  exhaustive.    They  are  :  [a)  in  the  case  of  a  building 
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serving  industrial  purposes,  the  machinery  and  tools  used  for 
such  purpose;  (b)  in  the  case  of  a  farm,  the  cattle  and  farm 
implements  and  the  agricultural  products,  in  so  far  as  they  are 
necessary  for  the  purpose  of  carrying  on  farming  operations,  as 
well  as  the  whole  stock  of  manure  produced  on  the  farm. 

In  some  respects,  and  for  certain  purposes,  accessories  are 
deemed  to  be  annexed  to  the  principal  thing  (see,  for  instance,  as 
to  the  transfer  of  ownership,  327 ;  as  to  charges,  378). 

4.   Fruits  and  Profits 

77.  The  definition  of  the  terms  '  fruits  ■"  and  '  profits '  is  of 
importance  for  the  purpose  of  determining  questions  between 
a  person  entitled  to  the  temporary  enjoyment  of  property  and 
the  ultimate  owner  of  such  property  (e.  g.  usufructuary  and 
owner  (358) ;  husband  and  wife  in  a  case  in  which  the  husband 
is  entitled  to  the  income  of  the  wife's  property  (414);  parent 
and  child  during  the  child's  minority  (447)). 

The  fruits  of  a  thing  consist  of  the  natural  products  of  such 
thing  and  such  other  benefits  as  are  derived  from  using  it  in 
accordance  with  the  purpose  for  which  it  is  intended ;  the  fruits 
of  a  right  consist  in  the  income  derived  from  the  proper  exercise 
of  the  right. 

The  benefits  derived  from  any  thing  or  right  by  virtue  of  any 
contractual  or  other  legal  relation  to  the  person  entitled  to  the 
use  of  such  thing,  or  to  the  exercise  of  such  right,  are  also 
deemed  fruits  of  such  thing. — B.G.B.  99. 

The  expression  '  profits '  includes  '  fruits ',  as  weU  as  the  per- 
sonal advantage  derived  from  the  use  of  a  thing  or  the  exercise 
of  a  right.— B.G.B.  100. 

The  most  obvious  examples  of  the  fruits  of  a  thing  are  crops 
derived  from  land  owned  by  the  cultivator  of  the  land ;  if  the 
crops  are  derived  from  land  leased  to  the  cultivator  they  are  the 
fruits  of  a  right,  the  lessee,  according  to  German  law,  having 
a  mere  obligatory  right,  and  no  estate  in  the  land.  As  to 
minerals  obtained  by  the  owner  of  the  land,  the  question  whether 
they  are  to  be  deemed  part  of  the  corpus  or  fruits  of  the  land 
depends  upon  the  destination  of  the  land;  as  to  minerals 
obtained  by  virtue  of  a  right,  it  is  expressly  enacted  by  B.G.B. 
99  (3)  that  component  parts  of  the  soil  obtained  pursuant  to 
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a  right  to  obtain  such  component  parts  are  deemed  'fruits'  of 
such  right.  If,  therefore,  land  is  owned  or  leased  for  mining 
purposes,  or  as  a  quarry,  the  minerals  are  the  fruits  of  the  land 
or  of  the  right,  being  obtained  in  conformity  with  the  purposes 
of  the  ownership  or  of  the  lease.  If,  on  the  other  hand,  the 
land  is  owned  or  leased  for  agricultural  purposes,  the  minerals 
taken  away  from  the  land  are  deemed  to  have  been  part  of  the 
corpus.  In  the  case  of  investments  in  stocks  or  shares  the 
dividends  or  interest  received  at  stated  intervals  are  the  fruits 
of  rights.  The  most  obvious  instance  of  benefits  derived  from 
a  thing  by  virtue  of  a  contractual  relation  to  a  person  exercising 
a  right  over  such  thing  are  the  payments  of  rent  received  by  a 
landlord  from  his  tenant. 

Where  fruits  consist  in  periodical  money  payments,  they 
are,  as  between  persons  successively  entitled,  considered  as 
accruing  from  day  to  day,  and  apportioned  in  the  same  way 
as  rent  is  apportioned  in  England  under  the  Apportionment 
Act,  1870.  In  all  other  cases  fruits  derived  from  a  thing 
belong  to  the  person  entitled  to  the  use  of  such  thing  at  the 
time  of  the  severance;  whereas  income  derived  from  a  right 
belongs  to  the  person  exercising  such  right  at  the  time  when  it 
faUs  due— B.G.B.  101. 

There  is  no  rule  corresponding  to  the  English  rule  about 
emblements. 

A  person  who  is  under  obligation  to  surrender  the  fruits 
received  by  him  while  in  temporary  possession  of  a  thing  (e.  g. 
the  purchaser  of  a  thing  who  after  being  let  into  possession  cancels 
the  sale  in  consequence  of  a  breach  of  warranty  on  the  vendor's 
part  (193) ;  or  a  possessor  ejected  by  the  true  owner  (343))  may 
recover  the  expense  properly  incurred  in  the  production  of  the 
fruits,  in  so  far  as  such  expense  does  not  exceed  the  value  of  the 
fruits— B.G.B.  102.1 

5.   Things  ebpeesbnting  Rights  (Negotiable  Instruments). 

78.  Certain  things  are  characterized  by  the  fact  that  they  are 

mainly  intended  to  be  used  as  physical  embodiments  of  rights ; 

*  Periodical  outgoings  are  apportioned  in  the  same  way  as  payments 
received  periodically  ;  outgoings  not  being  of  a  periodical  kind  must  be  paid 
by  the  person  chargeable  with  the  outgoings  at  the  time  when  they  are  pay- 
able—B.G.B.  103. 

SCHUSTEB  V 
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a  lawful  holder  of  a  thing  belonging  to  this  class  is,  as  such, 
entitled  to  the  right  which  it  embodies,  and  no  other  person 
except  such  lawful  holder  is  entitled  to  exercise  the  right. 

The  most  obvious  example  of  a  thing  embodying  a  right  is  a 
bank  note,  but  cheques  and  bills  of  exchange,  debentures  payable 
to  bearer  or  passing  by  endorsement,  interest  coupons  payable 
to  bearer,  and  all  other  classes  of  documents  coming  under  the 
definition  of  negotiable  instruments,  belong  to  the  same  class. 

Most  of  the  documents  in  question  represent  obligatory  rights 
{79),  but  the  right  to  the  possession  or  ownership  of  the  thing 
which  represents  the  obligation  is  a  real  right  (308),  and  is 
governed  by  the  law  of  things.  Among  the  exceptional  classes 
of  negotiable  instruments  which  embody  real  rights,  certificates 
of  charge  issued  to  bearer  (374)  form  the  most  conspicuous 
instances ;  the  holder  of  such  a  certificate  is  entitled  to  the  rights 
of  an  ordinary  mortgagee,  and  may  at  any  time  be  registered 
as  such  if  he  thinks  fit. 

A  thing  originally  intended  for  no  other  purpose  than  the 
embodiment  of  a  right  may,  by  a  combination  of  circumstances, 
cease  to  represent  such  right  and  become  useful  for  another 
purpose.  A  postage  stamp  no  longer  current,  though  ceasing 
to  represent  a  right,  may  yet  continue  to  be  the  object  of  legal 
transactions  by  reason  of  its  value  for  collectors.  Even  the 
worthless  bearer  bonds  of  defaulting  States  may  be  used  as  wall 

papers  or  for  other  decorative  purposes. 

Things  representing  rights  must  be  distinguished  from  things 

serving  as  evidence  of  the  existence  of  rights,  e.  g.  certificates  of 

indebtedness,  not  being  in  the  nature  of  negotiable  instruments. 

The  ownership  of  a  thing  serving  as  evidence  of  a  right,  like  the 

ownership  of  a  thing  representing  a  right,  is  vested  in  the  person 

entitled  to  the  right^B.G.B.  952. 

The  subject  of  things  representing  rights  will  be  further  dealt 

with  in  connexion  with  the  law  of  obligations  (177). 


CHAPTER   III:    RIGHTS 

I.    SUBSTANTIVE    RIGHTS 
1.  Classification  of  Rights 

70.  All  systems  of  law  distinguish  between  a  right  available 
against  the  whole  world  and  a  right  available  against  a  par- 
ticular person  only. 

Rights  of  the  former  class  are  called  jura  in  rem  by  English 
authors  ;  German  jurists  call  them  *  absolute  rights '.  An  abso- 
lute right  is  either  a  right  relating  directly  to  the  person  entitled 
thereto  {PersonlicAkeitsrecU),  e.  g.  the  right  to  good  repute, 
liberty  of  the  person,  and  freedom  from  violence — or  a  right 
relating  to  some  outside  object — e.  g.  the  right  to  the  exclusive 
occupation  of  a  plot  of  land.  If  the  object  to  which  an  abso- 
lute right  relates  is  a  tangible  object  within  the  German  defini- 
tion of  a  '  thing '  (71)  the  right  is  called  a  '  real  right '  {dingliches 
Recht),  see  308,  but  no  generally  recognized  term  exists  with 
reference  to  absolute  rights  relating  to  intangible  objects — e.  g. 
copyright,  patent  right,  &c. — a  class  of  objects  unknown  to 
Roman  and  Germanic  law,  but  steadily  growing  in  importance  in 
aU  modem  systems;  the  expression  'rights  relating  to  imma- 
terial objects '  is  used  by  some  writers,  and  will  in  the  course  of 
this  treatise  designate  the  rights  in  question. 

A  right  in  personam,  is,  according  to  the  terminology  of  the 
B.G.B.,  described  by  the  term  'claim'  {Ansprueh) — B.G.B.  194  j 
in  legal  literature  the  expression  '  obligatory  right'  {pbligatorisches 
Rechi)  is  used  in  respect  of  all  rights  in  personam  not  having  the 
distinctive  character  referred  to  below.  The  relation  between  the 
person  entitled  to  an  obligatory  right  and  the  person  against 
whom  such  right  is  available,  which  was  formerly  called  '  obliga- 
tion ',  is  now  described  as  '  obligatory  relation '  (ScJmUverhdltniss). 
The  rights  arising  under  family  law  and  under  the  law  of  in- 
heritance are  partly  absolute  rights  and  partly  rights  in  personam ; 
some  of  them  are  ordinary  rights,  real  or  obligatory,  and  distin- 
guished from  other  lights  merely  by  the  events  which  create 

f2 
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them  (e.  g.  birth,  legitimation,  adoption,  marriage,  death),  or  by 
the  peculiar  relation  between  the  parties  whom  they  a£Eect  (e.  g, 
parent  and  child,  guardian  and  ward,  husband  and  wife) ;  other 
rights  belonging  to  this  category  have  an  entirely  distinctive 
character.  Thus  a  father's  or  husband's  right  of  usufruct  over 
an  infant  child's  or  a  wife's  property  does  not  differ  from  any 
other  right  of  usufruct,  nor  does  the  transfer  of  ownership 
brought  about  by  death  differ  in  its  effect  from  the  transfer  of 
ownership  brought  about  by  act  inter  vivos;  but,  on  the  other 
hand,  the  personal  rights  arising  as  between  husband  and  wife 
(412),  and  the  rights  exercisable  over  a  child's  or  ward's  person 
by  virtue  of  the  parental  power  (445)  or  the  law  of  guardian- 
ship (462),  are  rights  sui  generis,  which  do  not  exist  in  other 
relations. 

A  distinction,  which  though  familiar  to  English  jurists,  is 
neglected  by  German  writers  is  that  between  antecedent  and 
remedial  rights.  A  remedial  right  arises  in  every  case  in 
which  a  recognized  antecedent  right  is  violated ;  the  antecedent 
right,  viz.  the  right  originally  existing,  may  be  either  an  abso- 
lute right  or  a  right  in  personam,  but  the  remedial  right  must 
necessarily  be  a  right  in  jiersonam,  as  it  is  available  only  against 
the  particular  person  by  whom  the  antecedent  right  was  infringed. 
The  right  of  a  servant  to  receive  his  wages  is  an  antecedent 
right,  the  right  to  compensation  for  non-payment  of  wages  is  a 
remedial  right ;  when  we  speak  of  a  right  arising  by  virtue  of 
an  act-in-the-law  we  always  mean  an  antecedent  right,  but 
when  we  speak  of  a  right  arising  in  consequence  of  an  unlawful 
act  we  mean  a  remedial  right.  A  remedial  right  must  be  dis- 
tinguished from  the  remedy  which  the  law  provides  for  its 
enforcement.  The  rules  relating  to  such  remedies  belong  to  the 
branch  of  law  which,  according  to  English  terminology,  is  called 
'  Eidjective  law ',  so  as  to  distinguish  it  from  '  substantive  law '. 
In  the  present  treatise  only  such  remedies  will  be  discussed  as 
are  available  without  the  assistance  of  the  Courts  and  are 
specially  dealt  with  by  the  B.G.B, 

The  following  restriction  is  by  German  law  imposed  on  the 
exercise  of  any  right  to  whatever  class  it  may  belong :  '  The 
exercise  of  a  right  which  can  have  no  purpose  except  the  inflic- 
tion of  injury  on  another  is  unlawful.' — B.G.B.  226.     This  rule 
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is  known  as  the  ' prohibition  of  chicanery'  {Chikaneverbot),  and 
has  been  found  to  be  of  considerable  practical  importance. 

The  classes  of  rights  dealt  with  by  the  special  parts  of  the 
B.G.B.  will  be  discussed  in  the  special  parts  of  this  treatise; 
the  following  sections  refer  to  such  classes  of  rights  only  as  are 
dealt  with  in  the  general  part  of  the  B.G.B.,  and  to  some 
cognate  classes  of  rights  which  are  dealt  with  by  separate 
statutes. 

2.  Right  to  Name  and  Firm  Name 

a.  General  Bule. 

80.  According  to  English  law  a  person  may  describe  him- 
self by  any  name  he  thinks  fit,  both  in  private  life  and  in 
business,  and  may  use  different  names  for  difEerent  pur- 
poses, as  long  as  by  doing  so  he  does  not  deceive  any  other 
person,  or  violate  any  right  to  which  any  other  is  entitled. 
German  law,  on  the  other  hand,  does  not  allow  a  person  to 
describe  himself  by  any  name  other  than  the  name  acquired  by 
birth — 440,  sub  1 — or  in  some  other  lawful  manner  (order  of 
a  competent  authority,  adoption — 428,  sub  3 — marriage — 
412— divorce— 422,  sub  4,  &c.).— St.G.B.  360  (8).  The  right 
to  a  name  thus  acquired  can  be  asserted  in  several  ways. 

b.   Bight  to  Family  liTame. 

A  person  may  assert  the  right  to  use  his  family  name 

(1)  if  any  other  person  disputes  such  right ; 

(2)  if  any  other  person  makes  an  imauthorized  use  of  the 
name. 

In  either  event  an  injunction  may  be  obtained  restraining  the 
act  complained  of  as  well  as  any  repetition  of  the  offence — B.G.B. 
12  J  if  the  unauthorized  use  of  a  name  was  wilful  or  due  to 
negligence  damages  may  also  be  obtained  under  the  general 
rules  as  to  unlawful  acts. 

c.    Bight  to  Firm  Name. 

The  name  under  which  business  is  carried  on  by  a  single  trader 
or  by  a  partnership  or  company  must  be  chosen  in  accordance 
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with  definite  rules  laid  down  by  H.G.B.  18-25, 29-31  ^ ;  a  person 
using  an  unauthorized  firm  name  may  be  punished  by  fine  and 
restrained  from  the  continuance  of  such  unauthorized  use  on  th& 
application  of  any  person  aggrieved  thereby.  The  grievance 
need  not  necessarily  be  founded  on  the  fact  that  the  aggrieved 
person  is  himself  a  trader  or  a  member  of  a  partnership  having 
a  firm  name  identical  with  or  similar  to  the  unauthorized  firm 
name.  The  mere  fact  that  the  name  of  a  private  person  i& 
used  in  violation  of  the  rules  in  respect  of  the  choice  of  firm 
names  may  give  a  right  of  action  to  such  person.  Damage* 
may  be  recovered  on  the  same  grounds  as  in  the  case  of  the 
unauthorized  use  of  a  private  name — H.G.B.  37  (2);  see  also 
German  Trade  Marks  Act  14;  Unfair  Competition  Act  8.^ 

3.   Right  to  Tkade-maeks 

81.  German  law  protects  two  distinct  methods  by  which  a  trader 
distinguishes  his  goods  :  (1)  the  Aiisstattung,  by  which  is  meant 
the  particular  way  in  which  goods  are  packed  or  made  up ;  (2)  the 
Warenzeichen,  being  the  trade-mark  in  the  strict  sense  of  the  word. 
Both  methods  of  distinguishing  goods  are  protected  without 
registration  if  they  are  known  to  the  trade  as  methods  appro- 
priated by  a  particular  trader,  but  a  trade-mark  in  the  stricter 
sense  of  the  word  is  also  protected  without  being  so  known,  if  it 
has  been  registered.  The  registration  is  preceded  by  an  ofiicial 
inquiry  as  to  whether  the  trade-mark  in  respect  of  which  the- 
application  is  made  is  not  one  in  general  use  {Freizeichen),  and 
also  as  to  the  possibility  of  distinguishing  it  sufficiently  frdm 
previously  registered  trade-marks.  Words  descriptive  of  the 
goods  (in  the  same  way  as  under  English  law)  and  marks  con- 
sisting exclusively  of  letters  and  figures  are  not  admissible  as 

^  A  single  trader  who  starts  a  new  business  must  use  his  own  family  name 
and  at  least  one  Christian  name  fully  written  out,  and  he  must  not  use  any 
indication  making  it  appear  that  he  is  trading  in  partnership  with  any  other 
person  ;  the  firm  name  of  a  mercantile  partnership  must  contain  the  name 
of  at  least  one  of  the  partners  with  an  indication  of  the  fact  that  there  are 
other  partners,  or  the  names  of  such  partners.  Persons  acquiring  an  existing- 
business  may,  with  the  consent  of  the  foi-mer  owners,  continue  the  use  of  the 
olcl  firm  name. 

^  As  to  the  international  protection  of  trade  names  see  Art.  8  of  the  Paris- 
Convention  for  the  protection  of  industrial  property.  ' 
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trade-marks.  The  use  of  any  public  armorial  bearings,  or  of 
any  indecent  or  obviously  deceptive  trade-mark  is  also  pro- 
hibited— German  Trade  Marks  Act  4-6.  The  registration  of  a 
trade-mark  lapses  after  ten  years  unless  renewed  for  another 
period  of  ten  years  by  payment  of  a  renewal  fee,  and  fresh  re- 
newals may  be  effected  from  time  to  time — Ibid.  8. 

The  infringement  of  a  trade-mark  or  of  a  make-up  entitled 
to  protection  entitles  the  person  aggrieved  thereby  to  an  injunc- 
tion, and  if  such  infringement  is  due  to  any  wilful  or  grossly 
negligent  act  damages  may  also  be  recovered — Ibid.  12, 
14,  15.1 

4.   Rights  eelating  to  Immaterial  Objects 
a.    General  Characteristics. 

82.  The  recognition  of  the  rights  of  an  author  or  inventor  is 
of  comparatively  modern  origin,  and  has  the  following  character- 
istics which  distinguish  it  from  the  recognition  of  other  rights  : 
(a)  rights  as  to  material  objects  are  recognized  in  modern  law 
without  reference  to  the  nature  of  the  object  to  which  they  refer, 
whereas  rights  relating  to  immaterial  objects  are  not  recognized 
unless  the  objects  conform  to  certain  specified  conditions  (origin- 
ality, usefulness,  &c.);  (6)  rights  as  to  immaterial  objects  are 
always  recognized  for  a  limited  time  only. 

b.  Author's  Bight  (Copyright). 

83.  The  expression  '  author's  right '  ( Vrheherrecht)  is  more 
expressive  than  copyright  because  it  includes  the  author's  or 
composer's  exclusive  right  to  the  publication  (which  expression 
includes  public  reading,  recitation,  and  performance)  of  an  unpub- 
lished work  (common  law  copyright)  as  well  as  the  exclusive 
right  to  the  reproduction  of  a  published  work  (copyright  in  the 
ordinary  sense  of  the  word).  Author's  right  in  Germany  is 
dealt  with  as  regards  literary  and  musical  copyright  by  the 
Statute  of  June  19,  1901 ;  as  regards  artistic  copyright  by  the 
Statute  of   January  9,  1876;    as  regards  photographs  by  the 

1  The  international  protection  of  Trade  Marks  is  regulated  by  the  Paris 
Convention,  of  which  the  German  Empire  is  a  member  since  1903,  and  by 
several  treaties  between  the  German  Empire  and  other  States. 
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Statute  of  January  10, 1876 ;  and  as  regards  artistic  models  and 
designs  by  the  Statute  of  January  11,  1876.  The  last-men- 
tioned statutes  will  shortly  be  replaced  by  new  enactments,  of 
which  the  drafts  are  now  before  the  Reichstag. 

The  protection  of  literary  and  musical  author's  rights  extends 
for  a  period  of  thirty  years  beyond  the  author's  life ;  if,  at  the 
expiration  of  thirty  years  from  the  author's  death,  ten  years 
have  not  elapsed  from  the  date  of  first  publication  of  any  of 
his  works,  or  if,  at  such  time  any  of  his  works  stUl  remain 
unpublished,  the  period  of  protection  for  such  work  is  ten  years 
from  the  date  of  publication.  The  protection  against  the  repro- 
duction of  a  work  belonging  to  one  of  the  '  formative  arts ' 
(Bildende  Kunste),  including  paintings,  drawings,  engravings, 
etchings,  sculpture,  &c.,  but  excluding  works  of  architecture  and 
photographs,  extends  for  a  period  of  thirty  years  beyond  the 
artist's  life ;  the  protection  against  the  reproduction  of  photo- 
graphs extends  for  a  period  of  five  years  reckoned  from  the  end 
of  the  year  of  first  publication.  The  protection  against  the 
reproduction  of  artistic  models  and  designs  extends  for  a  period 
of  one  year,  which  by  payment  of  additional  fees  may  be 
extended  for  further  periods  not  exceeding  in  the  aggregate 
a  period  of  fourteen  years. 

The  owner  of  the  author's  right  under  any  of  the  above- 
mentioned  statutes  is,  in  case  of  an  infringement  of  his  right, 
entitled  to  an  order  restraining  the  infringement,  and  in  the 
event  of  the  infringement  being  of  wilful  or  negligent  nature, 
is  also  entitled  to  damages.  The  right  to  an  injunction  is  not 
given  by  the  statutes  themselves,  but  results  from  general  rules 
(as  to  damages,  see  ss.  36  and  37  of  the  Copyright  Act  of 
1.901 ;  s.  16  of  the  Artistic  Copyright  Act  of  1876 ;  s.  14  of 
the  Artistic  Models  Copyright  Act  of  1876;  and  s.  9  of  the 
Photograph  Copyright  Act  of  1876).^ 

c.    Inventor's  Right. 
84.  Inventor's  rights  are   safeguarded  in  Germany  by  the 
German  Patent  Act  of  1891  and  the  Useful  Models  Act  1891. 
The  grant  of  a  patent,  in  the  same  way  as  in  England  under  the 

'  International  Copyright  is  regulated  by  the  Berne  Convention  and  by 
several  separate  treaties  between  the  German  Empire  and  other  States. 
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Act  of  1903j  is  dependent  on  a  previous  inquiry  as  to  the  patent- 
able nature  of  the  invention. 

An  invention  within  the  meaning  of  the  patent  law  may  refer 
to  a  new  product  or  to  a  new  process  for  producing  a  known 
product.  The  German  law  in  all  cases  requires  novelty  and  the 
possibility  of  making  an  industrial  use  of  the  invention.  An 
invention  of  which  the  application  would  be  contra  bonos  mores 
is  not  patentable  and  no  patent  is  granted  in  respect  of  any 
article  of  food  or  enjoyment  (e.  g.  cigars,  perfumes,  &c.)  or  of 
any  medical  article,  but  the  invention  of  any  process  by  which 
any  such  article  is  produced  is  patentable — German  Patent  Act 
1-3.  By  the  patent  the  patentee  acquires  the  exclusive  right  to 
produce  or  sell  in  his  trade  the  patented  article,  or  any  article 
produced  by  means  of  the  patented  process — Ibid.  4. 

The  duration  of  the  patent  right  is  limited  to  fifteen  years 
subject  to  forfeiture  on  non-payment  of  the  prescribed  fees — 
Ibid.  7-9. 

An  abuse  of  the  patentee's  monopoly  is  prevented  by  a 
provision  enabling  the  Patent  OtBce  authorities  to  revoke 
a  patent  after  a  lapse  of  three  years  from  the  date  of  its 
publication,  if  it  appears  that  the  patentee  has  omitted  to 
work  it  on  an  appropriate  scale  within  the  German  Empire, 
or  if  he  has  unreasonably  refused  to  grant  a  licence  in  any  case 
where  it  appears  desirable  in  the  public  interest  that  a  licence 
should  be  granted — Ibid.  11.  (The  provision  of  the  English 
Patent  Act  1902  s.  3,  which  enables  the  Judicial  Committee  of 
the  Privy  Council  either  to  compel  the  granting  of  a  licence 
or  to  revoke  the  patent  is  intended  to  serve  the  same  purpose.) 

A  patentee  whose  right  has  been  infringed  is  entitled  to  an 
injunction  restraining  further  infringements,  and  if  the  person 
infringing  his  right  has  been  acting  wilfully,  or  with  gross 
negligence,  the  patentee  may  claim  damages  or  a  penalty — 
Ibid.  35,  37. 

The  Useful  Models  Act  differs  from  the  Patent  Act  both 
as  regards  the  nature  of  the  inventions  protected  imder  it  and  as 
to  the  mode  of  obtaining  protection. 

The  protection  is  given  to  'models  of  articles  destined  for 
work  or  use,  in  so  far  as  such  models  are  intended  to  serve  the 
purpose  of  the  work  or  use  by  means  of  some  novelty  in  their 


74  GENERAL   RULES   OF  LAW 

shape  or  arrangement,  or  by  any  appliance  of  a  novel  kind'. 
Inventions  of  useful  models  would  frequently  also  be  capable 
of  the  protection  of  patent  law,  but  in  many  cases  inventions 
not  sufficiently  original  to  make  them  patentable  are  capable  of 
receiving  protection  as  useful  models. 

The  distinction,  as  to  the  mode  of  obtaining  protection,  consists 
in  the  fact  that,  whilst  in  the  case  of  an  application  for  a  patent> 
a  preliminary  investigation  has  to  be  made  in  the  above-men- 
tioned manner  as  to  the  patentable  nature  of  the  invention, 
a  useful  model  becomes  protected  by  the  mere  fact  of  registra- 
tion, but  subject  to  the  right  of  any  person,  whether  aggrieved 
or  not,  to  obtain  the  removal  of  the  model  from  the  register,  on 
proving  that  it  does  not  comply  with  the  requirement  as  to 
novelty  and  the  other  requirements  involved  by  the  definition 
given  above — Useful  Model  Act  6. 

Protection  is  only  granted  for  three  years,  subject  to  the 
right  of  renewal  for  a  further  period  of  three  years  on  payment 
of  the  prescribed  fee — Ibid.  8.  The  registered  inventor  of  a 
useful  model  is  otherwise  entitled  to  rights  similar  to  those 
of  a  patentee.^ 

II.     ABJECTIVE  BIGHTS 

1.   General  Survey 

85.  The  adjective  rights  requiring  discussion  in  this  place  are 
those  which  entitle  a  party  to  protect  or  enforce  his  rights  without 
the  assistance  of  the  courts.  German  law  recognizes  a  general 
right  to  protect  a  threatened  interest,  where  judicial  proceedings 
would  be  unable  to  prevent  the  apprehended  mischief.  The 
acts  which  are  allowed  for  such  purposes  come  under  the  head  of 
'  self-defence '  {Selhstverteidigung),  which  includes  the  defence  of 
property,  and  '  self-help '  (Sellsthulfe). 

Self-defence  within  certain  limits  is  also  authorized  by 
English  law;  seU-help  is  allowed  in  a  number  of  isolated 
instances  (retaking  of  goods  taken  out  of  the  custody  of  the 
lawful  possessor,  abatement  of  a  nuisance,  expulsion  of  a  tres- 
passer, distress  of  cattle  damage  feasant,  distress  for  rent,  &c.), 

^  The  international  protection  of  Inventors'  Eights  is  regulated  by  the 
Paris  Convention  and  by  several  separate  treaties  between  the  German 
Empire  and  other  States. 
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but  there  is  no  general  rule  corresponding  to  the  German 
provisions  on  the  subject.  In  addition  to  the  rights  of  self- 
help  and  self-defence  German  law  recognizes  certain  adjective 
rights  which  may  be  conveniently  referred  to  in  this  place. 
They  are  rights  which  have  no  independent  existence  but  only 
serve  for  the  purpose  of  protecting  a  substantive  right.  A  person 
entitled  to  a  substantive  right  may  in  certain  events  compel  the 
person  under  liability  or  the  possessor  of  a  thing  or  document 
to  which  the  right  refers  to  furnish  security  or  to  produce  the 
thing  or  document  for  inspection  (87).  Under  English  law 
rights  of  such  a  nature  could  not  be  asserted  before  action 
brought  but  under  German  law  they  exist  independently  of  any 
litigation  on  the  subject-matter. 

2.    Self-defence  and  Self-help 
a.   Self-defence.^ 
86.  The  following  rules  are  applied  on  this  subject : 
(a)  An  act  required  to  be  done  by  a  person  for  the  purpose  of 
warding  off  an  unlawful  attack  directed  against  himself^  or 
against  some  other  person  is  not  unlawful — B.G.B.  227 ; 

(6)  a  person  who  injures  or  destroys  a  thing  belonging  to 
another,  with  the  intention  of  avoiding  any  danger  threatened 
to  be  inflicted  by  such  thing,  is  not  acting  unlawfully,  if  the 
infliction  of  such  injury  or  such  destruction  was  required  for 
the  purpose  of  averting  the  danger  and  if  the  damage  inflicted 
by  the  act  of  self-defence  is  not  out  of  all  proportion  to  the 
danger  averted  thereby  * ;  if  the  danger  averted  by  the  alleged 
act  of  self-defence  was  caused  by  the  default  of  the  person 
acting  in  self-defence  (e.  g.  by  the  insufficient  fencing  of  an 

1  The  word  '  self-defence  '  is  used  as  the  equivalent  of  the  German  Selbst- 
verteidigung,  though  in  its  literal  sense  it  has  a  somewhat  narrower  meaning. 
The  Grerman  term  Notwer  is  applied  in  a  case  coming  under  rule  (a)  ;  the  term 
Notstand  is  applied  in  a  case  coming  under  rule  (6). 

"  An  attack  against  the  property  of  the  person  concerned  is  for  this  purpose 
deemed  an  attack  directed  against  him. 

'  Illustration :  A  person  who  kills  a  ferocious  dog  attacking  his  own  dog 
acts  in  lawful  self-defence  ;  but  a  person  who  kills  a  valuable  hunter  which 
has  strayed  from  a  neighbouring  paddock  into  his  garden  to  the  danger  of 
his  flower-beds  is,  not  acting  in  lawful  self-defence,  as  the  loss  inflicted  on 
the  horse's  owner  is  quite  out  of  proportion  to  the  loss  which  would  have 
been  incurred  by  the  destruction  of  the  flower-beds. 
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enclosure)  he  is   liable  for  the   damage  caused  by  his  act — 
B.G.B.  228. 

b.    Self-help  {Selisthulfe). 

A  case  for  self-help  arises  if  the  enforcement  of  a  right  is  in 
danger  of  being  frustrated  of  materially  hindered  by  the  omission 
of  immediate  measures  for  its  protection,  and  if  it  is  impossible  to 
obtain  the  assistance  of  the  public  authorities  with  sufficient 
speed.     In  any  such  case  it  is  not  unlawful : 

(1)  to  take  away,  injure,  or  destroy  a  thing  interfering  with 
the  enforcement  of  the  right ;  (2)  to  restrain  the  liberty  of  the 
person  against  whom  the  right  is  available,  in  so  far  as  there 
is  reasonable  ground  for  suspecting  that  he  intends  to  abscond; 
(3)  to  use  force  for  the  purpose  of  preventing  any  person  from 
resisting  an  act  which  he  is  bound  to  permit  ^ ;  provided :  (a) 
that  the  act  of  self-help  does  not  go  further  than  is  necessary 
for  averting  the  threatened  injury  or  loss ;  {I)  that  the  neces- 
sary steps  for  obtaining  the  judicial  assistance  available  under 
the  circumstances  of  the  case  be  taken  forthwith. 

A  person  who  erroneously  assumes  that  an  act  of  self-help  is 
justified  in  any  case  in  which  it  is  not  justified  and  acts  on  such 
assumption  is  liable  for  any  damage  caused  thereby,  even  if  the 
mistake  was  not  caused  by  negligence — B.G.B.  229. 

3.   Right  to  Sectjeity;  Right  to  Inspect  Things 
AND  Documents 

a.   Bight  to  Security. 

87.  The  right  to  claim  security  for  the  performances  of 
a  duty  or  for  the  safety  of  property,  while  in  the  possession 
of  another  person,  is  accorded  by  the  B.G.B.  in  a  great  variety 
of  cases  (see  for  instance  362,  414,  446  sub  4,  541).  The 
general  rules  on  the  subject  only  regulate  the  manner  in 
which  security  must  be  given  in  any  case  in  which  the  right 
is  exercised.     A  person  required  to  give  security  may  do  so: 

^  Illustrations  :  If  a  vendor  refuses  to  deliver  a  specific  thing  purchased 
from  him  the  purchaser  may  take  such  thing  away  by  force  ;  if  a  debtor  is 
on  the  point  of  leaving  the  country  he  may  be  detained  by  force  ;  if  a  person 
forcibly  resists  a  lessee  who  wishes  to  take  possession  of  the  tenement  let  to 
him  such  resistance  may  be  overcome  by  force.  For  special  instances  in 
which  the  right  of  self-help  is  separately  recognized,  see  211,  313. 
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(1)  by  lodging  money  or  negotiable  instruments  with  a  bank 
or  public  authority  in  accordance  with  the  requirements  of 
State  law;  (2)  by  pledging  government  stock  or  movable 
things,  or  by  mortgaging  immovable  things  situate  in  Germany 
in  favour  of  the  person  demanding  security;  (3)  by  obtaining 
the  guarantee  of  a  solvent  surety.  The  last-mentioned  mode 
of  giving  security  is  only  permissible  in  the  event  of  the 
other  modes  being  impracticable.  Certain  specified  require- 
ments as  to  the  quantum  a;nd  quality  of  the  security  to  be 
given  in  each  case  have  to  be  complied  with.  If  the  value 
of  the  security  becomes  diminished  without  any  default  on  the 
part  of  the  person  for  whose  benefit  it  is  given^  sufficient 
supplementary  security  must  be  supplied — B.G.B,  332-340. 

b.   Bight  to  Inspection  of  Things  and  Documents. 

Any  person,  having  an  existing  or  possible  right  over  a  thing 
available  against  the  possessor  of  such  thing,  is  entitled  to  the 
production  of  such  thing,  or  to  permission  to  inspect  it,  if  such 
inspection  is  of  advantage  to  him. 

A  person  upon  whom  the  inspection  of  a  document  confers  an 
advantage  recognized  by  law  is  entitled  to  claim  its  production 
for  the  purpose  of  inspection  in  the  following  cases :  (1)  if  the 
document  was  intended  for  his  benefit;  (3)  if  it  refers  to  any 
obligatory  relation  which  affects  him ;  (3)  if  it  refers  to  any 
negotiations  to  which  he  was  a  party. 

The  thing  or  document  of  which  inspection  is  sought  mustj'Sn 
the  absence  of  any  cogent  ground  necessitating  another  arrange- 
ment, be  produced  at  the  place  where  it  is  kept. 

The  risk  and  cost  of  the  production  must  be  borne  by  the 
party  asking  for  inspection;  production  may  be  refused  until 
a  sufficient  advance  is  made  for  costs  and  security  is  given  in 
respect  of  the  risk— B.G.B.  809-811. 


SECOND   DIVISION 

THE   CREATION,  TRANSFER,   AND  EXTINC- 
TION  OF  RIGHTS 

CHAPTER  I:   GENERAL   STATEMENT 

88.  The  ereatioiij  extinction,  or  transfer  of  a  right  may  be 
effected  by  a  purely  physical  fact,  or  by  a  manifestation  of  the 
human  will.  The  birth  or  death  of  a  human  being,  the  growth 
of  a  plant,  the  retirement  or  the  advancement  of  the  sea,  an 
earthquake  and  a  fire,  are  conspicuous  instances  of  physical  facts 
by  reason  of  which  rights  are  created,  transferred,  or  extin- 
guished ;  the  lapse  of  time  may  also  be  referred  to  as  a  physical 
fact  with  similar  consequences. 

A  manifestation  of  the  human  will  may  be  intended  to 
create,  transfer,  or  extinguish  a  right  (e.g.  a  gift,  a  sale,  a 
promise,  a  disclaimer,  a  release,  &c.),  or  it  may  create  a  right 
without  intending  to  do  so  (e.  g.  the  utterance  of  a  slanderous 
statement  or  the  infliction  of  a  bodily  injury).  A  manifestation 
of  the  human  will  intended  to  create,  transfer,  or  extinguish  a 
right  recognized  by  law,  is  called  a  MechUgeschaft  by  the  B.G-.B., 
and  will  in  the  course  of  this  treatise  be  referred  to  as  an  act-in- 
the-law. 

The  physical  facts,  other  than  the  lapse  of  time,  by  which 
rights  are  created,  transferred,  or  extinguished  are  more  fitly 
refei-red  to  in  connexion  with  each  separate  class  of  rights  on 
which  such  facts  exercise  an  influence. 

The  rules  as  to  the  extinction  of  rights  by  lapse  of  time, 
praescriptio  extinctiva,  will  be  discussed  in  a  general  manner  (131- 
137),  while,  on  the  other  hand,  the  rules  as  to  the  acquisition  of 
rights  by  lapse  of  time  (umeapio),  which  are  applied  exclusively 
in  connexion  with  the  acquisition  of  the  ownership  of  things, 
will  be  separately  referred  to  under  that  head  (329,  330,  334). 


GENERAL  STATEMENT  79 

The  special  rules  afifecting  particular  classes  o£  acts-in-the-law 
■will  be  separately  referred  to  in  the  separate  parts  of  this  treatise^ 
but  the  rules  which  are  equally  applicable  to  all  classes  of  acts 
require  a  general  statement^  which  is  contained  in  the  second 
-chapter  of  this  division.  Manifestations  of  the  human  will 
which  are  not  in  the  nature  of  acts-in-the-law  are  not  dealt  with 
in  the  general  part  of  the  B.G.B. 


CHAPTER   II:   ACTS-IN-THE-LAW 

1.  Introductory  Observations 

89.  An  act-in-the-lawj  as  mentioned  above  (88),  is  a  manifes- 
tation of  the  human  will  intended  to  create  an  efEeet  recognized 
by  law.  Such  a  manifestation  may  consist  in  the  use  of  written  or 
spoken  words,  or  in  any  other  outward  act  (e.  g.  the  delivery  of 
a  thing,  the  occupation  of  land,  &c.) ;  it  may  also  be  of  an  entirely 
passive  nature  (silence,  deliberate  acquiescence),  but  it  must  in 
every  case  furnish  evidence  of  a  clear  intention  on  the  part  of 
the  person  from  whom  it  proceeds.  The  active  or  passive  mani- 
festation furnishing  such  evidence  is  called  '  declaration  of  in- 
tention ■"  {Willenserkldrung). 

An  act-in-the-law  constituted  by  the  declaration  of  intention 
of  one  person  only  (e.  g.  a  notice  to  determine  a  lease,  a  testa- 
mentary disposition)  is  called  '  unilateral '  {einseitig),  whilst  an  act- 
in-the-law  requiring  concurrent  declarations  of  intention  on  the 
part  of  several  persons  is  called  '  an  agreement '  ( Vertrag).  The 
declaration  by  which  an  unilateral  act  is  constituted  may  either 
be  one  which  is  not  effective  unless  communicated  to  another 
party  (e.  g.  a  notice),  or  it  may  be  effective  without  communica- 
tion (e.  g.  a  will).  In  the  first  case  it  is  called  '  a  declaration  of 
intention  requiring  communication  ■*  {ernpfangsbedurftige  Willens- 
erkldrung). 

An  act-in-the-law  which  is  inoperative  from  the  beginning  is 
called '  void '  {7dcMig) ;  an  act-in-the-law  which  remains  operative, 
unless  impugned  within  a  specified  time,  is  called  'voidable' 
(anfechthar).  The  grounds  which  cause  the  nullity  or  voidability 
of  an  act-in-the-law  belong  to  one  of  the  following  three  classes : 

(1)  Want  of  capacity  in  one  of  the  parties; 

(3)  defects  in  the  declaration  of  intention  (e.  g.  non-observance 
of  the  prescribed  form,  discrepancy  between  real  and  apparent 
intention,  unlawful  character  of  the  proposed  transaction ; 

(3)  extraneous  circumstances  (e.  g.  fraud  or  unlawful  threats). 

The  want  of  capacity  of  one  of  the  parties  may  be  remedied 
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by  the  concurrence  or  ratification  of  a  third  party,  as  to  which 
concurrence  and  ratification  special  rules  are  laid  down  by  the 
B.G.B.— See  below,  94,  129,  130. 

A  declaration  of  intention  may  be  made  by  a  party  in  person, 
or  by  a  person  acting  as  agent  on  his  behalf.  The  rules  on  this 
subject  are  given  in  the  B.G.B.  under  the  head  of  fertretung 
(agency). — See  below,  115-128. 

The  operativeness  of  an  act-in-the-law  may  be  made  dependent 
either  upon  the  performance  of  a  condition  (111)  or  upon  the 
expiration  of  a  period  of  time  (114).  In  the  first  case  the  act  is 
called  an  'act  subject  to  a  condition'  {bedingtes  Rechtsgeschdft). 
In  the  second  case  an  'act  subject  to  a  stipulation  as  to  time* 
{pefrisietes  RechtsgesGhaft). 

It  will  be  necessary  to  discuss  in  greater  detail  the  following 
subjects  : — (a)  void  and  voidable  acts-in-the-law  ;  {i)  capacity  ; 
(c)  modes  of  declaring  intention  and  deficiencies  in  declarations 
of  intention ;  {d)  effect  of  fraud  and  unlawful  threats ;  («)  acts- 
in-the-law  subject  to  conditions  or  stipulations  as  to  time;  (/) 
agency ;  (g)  authorization  and  ratification  (assent). 

2.  Nullity  op  Acts-in-the-Law 
a.   Acts  Void  ah  initio. 

90.  The  expression  '  nullity ',  as  used  in  continental  Codes  and 
textbooks,  is  somewhat  misleading. 

In  English  law  a  transaction  called  '  void '  is  inoperative  for 
all  purposes  ab  mifio.  In  French  law,  on  the  other  hand,  there 
are  only  very  few  instances  of  nullity  in  which  the  transaction  is 
absolutely  inoperative  ab  initio.  In  most  cases  the  nullity  must 
be  established  by  the  order  of  a  Court  made  in  an  action  brought 
specially  in  that  behalf  (action  en  nullite),  and  unless  such  action 
is  brought  within  the  time  limited  for  the  particular  purpose  the 
transaction  is  looked  upon  as  valid  (see,  for  instance.  Code  Civil 
Art.  1304,  as  to  void  agreements).  The  German  expression  here 
rendered  by  '  void '  has  in  German  law  the  same  meaning  as  the 
corresponding  English  expression,  except  when  it  is  used  with 
reference  to  a  marriage  (409). 

The  following  rules  refer  to  acts  which  are  void  under  German 
law: 

(a)  if  any  part  of  an  act  is  void  the  whole  act  is  void,  unless 
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it  may  be  assumed  under  the  circumstances  of  the  case  that  the 
parties  intended  the  valid  part  of  the  contract  to  be  severable 
from  the  invalid  part — B.G.B.  140  ; 

(b)  if  the  transaction  intended  by  an  act-in-the-law  is  void, 
but  the  requirements  for  the  validity  of  another  transaction 
which  has  the  same  effect  are  complied  with^  such  other  trans- 
action will  be  allowed  to  take  the  place  of  the  intended 
transaction  if  it  can  be  assumed  that  the  substituted  transaction 
would  have  been  intended  by  the  parties,  had  they  known  of  the 
nullity  of  the  intended  transaction  :  (e.  g.  a  contractual  promise 
made  by  an  infant  as  to  the  disposal  of  his  estate  after  his  death, 
made  without  the  concurrence  of  his  statutory  agent,  is  void  as 
a  promise,  but  if  the  infant  has  attained  the  age  of  sixteen,  and  the 
promise  is  made  in  the  form  prescribed  for  a  testamentary  dis- 
position, the  transaction  would  be  upheld  on  the  infant's  death 
as  a  testamentary  disposition) — B.G.B.  140; 

(c)  an  act  originally  void  but  subsequently  confirmed  in  a 
valid  manner  by  the  parties  is  deemed  to  have  been  done  at  the 
time  of  the  confirmation.  The  obligations  of  the  parties  to. 
an  agreement  confirmed  in  this  manner,  in  the  absence  of  an 
arrangement  to  the  contrary,  are  deemed  to  have  been  binding 
on  them  as  from  the  original  date — B.G.B.  141. 

b.   Voidable  Acts. 

81.  A  voidable  act  is  impugned  by  an  act  of  avoidance,  which 
must  be  effected  by  a  declaration  addressed  to  the  party  entitled 
to  notice  of  the  act  of  avoidance,  whom  the  B.G.B.  calls 
AnfeoJitungsgegner  (party  subject  to  avoidance). 

The  right  to  avoid  a  voidable  act-in-the-law  is  accorded  to 
specified  classes  of  persons,  and  available  within  specified  periods 
of  time,  in  accordance  with  rules  laid  down  separately  as  to  each 
case  of  voidability  (see,  for  instance,  as  to  the  effect  of  mistake, 
post  99). 

The  following  rules  are  applicable  to  voidable  acts  generally : 

(1)  The  confirmation  of  a  voidable  act  by  a  party  entitled  to 
avoid  it  puts  an  end  to  the  voidability,  and  such  confirmation 
may  be  made  informally  even  where  the  act  to  which  it  refers 
was  one  which,  to  be  effective,  was  required  to  be  done  in  a 
prescribed  form — B.G.B.  144 : 
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(2)  if  a  voidable  act  is  successfully  impugned  it  is  deemed 
to  have  been  void  db  initio;  a  third  party  acquiring  a  right 
created  by  a  voidable  act  is,  in  many  cases,  protected  by  special 
rules  (see  e.  g.  33),  but  these  rules  are  applied  in  so  far  only  as 
the  party  concerned  is  excusably  ignorant  of  the  voidability  of 
such  act— B.G.B.  142  (2). 

3.   Capacity 
a.   General  Statement.^ 

92.  As  mentioned  above  (26),  the  term  Geschdftsfahigkeit  is 
used  by  the  B.G.B.  to  denote  capacity  for  acts-in-the-law.  This 
term  is  not  identical  in  meaning  with  the  term  Handlungsfahig- 
keit,  which  was  formerly  used  in  German  Codes  (see,  for  instance, 
Saxon  Code  s.  81),  and  which  included  capacity  for  incurring 
liability  in  respect  of  unlawful  acts  (as  to  which  see  285)  as  well 
as  capacity  for  acts-in-the-law. 

Continental  law  deals  with  the  disabilities  caused  by  infancy 
and  other  causes  in  a  manner  which  in  two  respects  materially 
differs  from  the  manner  in  which  they  are  treated  by  English 
law  : — 

(1)  According  to  continental  law  each  class,  which  is  sub- 
ject to  any  such  disability,  comes  under  certain  fixed  rules ; 
according  to  English  law  the  rules  depend  upon  the  particular 
character  of  the  transaction.  Thus,  under  German  law,  an  infant 
under  the  age  of  seven  is  wholly  incapable,  while  an  infant  over 
that  age  has  a  restricted  capacity ;  under  English  law,  on  the 
other  hand,  some  acts  done  by  an  infant  (e.  g.  contracts  for 
necessaries)  are  not  rendered  invalid  by  reason  of  his  infancy, 
while  in  other  cases  it  depends  upon  the  circumstances  whether 
such  an  act  is  void  or  voidable.  Similarly,  a  person  placed  under 
guardianship  on  the  ground  of  insanity  is  under  German  law 
incapable  throughout,  whilst  under  English  law  the  act  of  a 
lunatic  so  found  by  inquisition  is  valid  if  done  during  a  lucid 
interval. 

(2)  Under  German  law  everyperson  under  incapacity  or  restricted 

^  The  capacity  of  a  person  is  determined  by  the  law  of  his  nationality,  but 
a  foreigner  doing  any  act  in  Germany  which  does  not  affect  foreign  land  or 
matters  connected  with  family  law  or  the  law  of  inheritance,  is  deemed 
capable  for  such  act,  if  he  would  be  capable  for  it  under  German  law — E.G. 
7  (1),  (3). 

g3 
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capacity  has  a  'statutory  agent'  {ge»etzlicher  Vertreter),  being 
either  one  of  his  parents  (441,  444)  or  his  guardian  or  curator 
(460,  461),  who,  except  in  certain  cases  of  a  special  nature,  has 
power  to  act  on  his  behalf  or  to  sanction  or  ratify  his  acts ;  under  ^ 
English  law  the  management  of  the  affairs  of  a  person  under 
disability  (e.  g.  an  infant  or  a  person  of  unsound  mind)  is  fre- 
quently very  difficult  owing  to  the  absence  of  an  authorized 
agent  whose  acts  iire  binding  on  such  a  person. 

b.   Incapacity. 

93.  A  declaration  of  intention  made  by  a  person  under  in- 
capacity is  void — B.G.B.  105  (1) — but,  as  mentioned  above,  the 
statutory  agent  of  any  such  person  has,  as  a  general  rule,  power 
to  act  on  his  behalf.  The  eases  of  a  special  nature  in  which 
this  power  cannot  be  exercised,  or  is  subject  to  restrictions,  may 
be  summed  up  as  follows : 

(1)  certain  kinds  of  acts  cannot,  under  any  circumstances,  be 
done  by  an  agent  (e.  g.  the  declaration  required  on  the  solemni- 
zation of  a  marriage  (408) ;  the  execution  of  a  marriage  contract 
providing  for  general  community  of  goods  (417)  j  the  execution 
of  a  testamentary  instrument,  or  the  declaration  takiog  its 
place  (486)); 

(2)  the  alienation  of  certain  classes  of  objects  belonging  to  a 
person  under  incapacity  cannot  be  effected  by  his  statutory  agent 
without  the  leave  of  the  Guardianship  Court  or  the  assent  of  a 
supervising  guardian  (441,  446,  461,  463). 

A  declaration  of  intention  made  by  any  person  during  a  state 
of  unconsciousness,  or  during  a  temporary  disturbance  of  the 
mental  faculties,  is  void  in  the  same  way  as  if  the  person 
making  the  declaration  were  permanently  incapable — B.G.B, 
105  (2). 

c.   Bestricted  Capacity. 

94.  As  a  general  rule  a  person  of  restricted  capacity  can  do 
vahd  acts  with  the  assent  (129)  of  his  statutory  agent,  and  any 
act  done  without  such  assent  is  invalid,  but  this  rale  is  subject 
to  the  qualifications  and  modifications  shown  by  the  following 
statement,  which  also  deals  with  other  matters  connected  with 
the  same  subject : — 
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(1)  Ads  which  can  he  done  without  statutory  agent's  assent. 

The  following  classes  of  acts  can  be  done  by  a  person  of 
restricted  capacity  without  the  statutory  agents  assent :  (1)  any 
act  by  which  he  obtains  a  benefit  without  giving  a  quidjiro  quo; 
(2)  any  act  done  by  him  in  the  exercise  of  a  trade  carried  on 
with  the  assent  of  the  statutory  agent  and  the  leave  of  the 
Guardianship  Court  (provided  that  it  is  not  an  act  which  in  itself 
requires  the  leave  of  the  Guardianship  Court) ;  (3)  any  act  dene 
by  him  in  pursuance  of  a  general  authority  given  by  the  statu- 
tory agent  to  enter  into  agreements  for  personal  services  (221), 
provided  that  the  particular  agreement  is  not  one  of  a  kind 
requiring  the  leave  of  the  Guardianship  Court ;  (4)  any  testa- 
mentary disposition  made  by  him  after  having  attained  the  age 
of  sixteen  years  by  means  of  an  oral  declaration  before  a  notary 
or  judicial  oflBcer  (487,  sub  2),  unless  he  is  under  guardianship 
on  any  ground  other  than  infancy^ — B.G.B.  107, 112, 113, 114, 
2229,  2238  (2),  2247. 

(2)  Acts  as  to  which  statutory  agent's  assent  is  insufficient. 

The  alienation  of  the  classes  of  objects  referred  to  above  (93) 
rule  (2),  cannot  be  validly  effected  by  a  person  of  restricted 
capacity,  though  assented  to  by  the  statutory  agent,  without 
the  leave  of  the  Guardianship  Court,  or  the  assent  of  a  super- 
vising guardian — B.G.B.  1644,  1824. 

(3)  Mode  of  giving  assent. 
The  assent  may  be  given  by  authorization  or  by  ratification, 
in  accordance  with  the  general  rules  on  the  subject  (129,  130). 
If  the  statutory  agent  of  a  person  of  restricted  capacity  allows 
the  object  required  for  the  performance  of  a  promise  on  the  part 
of  such  person  to  come  into  his  possession,  this  is  deemed 
equivalent  to  ratification,  unless  the  object  is  one  which  cannot 
be  alienated  without  the  leave  of  the  Guardianship  Court  or  the 
assent  of  a  supervising  guardian — see  above,  sub  (2) — B.G.B. 
110,  1644,  1824. 

1  As  to  the  renunciation  of  a  right  of  inheritance  see  479. 
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(4)  'Rules  for  the  protection  of  third,  parties. 
The  following  rules  serve  for  the  protection  of  third  parties 
dealing  with  persons  of  restricted  capacity : 

(1)  a  party  whose  interests  are  intended  to  be  affected  by 
a  unilateral  act  done  by  a  person  of  restricted  capacity  (e.  g.  by 
a  notice  to  determine  a  lease)  may  decline  to  be  bound  by  such 
act,  unless  the  statutory  agent's  written  authority  is  produced 
to  him,  or  unless  he  has  received  notice  from  the  statutory  agent 
that  he  has  authorized  the  act — B.G.B.  Ill,  114 ; 

(2)  a  party  to  an  agreement  with  a  person  of  restricted  capa- 
city, entered  upon  by  the  latter  without  his  statutory  agent's 
authorization,  may  require  the  statutory  agent  to  ratify  the  agree- 
ment within  fourteen  days;  if  the  ratification  is  not  declared 
within  that  period  it  is  deemed  to  have  been  refused;  if  the 
restriction  as  to  the  capacity  of  the  person  concerned  is  removed 
before  the  expiration  of  the  period  his  ratification  takes  the  place 
of  the  statutory  agent's  ratification — B.G.B.  108,  114  ; 

(3)  if  the  restricted  capacity  of  a  contracting  party  was  unknown 
to  the  other  party,  or  if  it  was  falsely  represented  to  such  other 
party  that  the  required  authorization  had  been  given,  the  party 
misled  by  such  ignorance  or  such  misrepresentation  may,  at  his 
option,  withdraw  from  the  agreement^ — B.G.B.  109,  114. 

4.   Nature  and  Effect  of  Declarations  of  Intention 

a.    Communication  of  Beclaration  of  Intention. 

aa.  General  principles. 

95.  The  question  as  to  what  constitutes  the  communication  of 
a  declaration  of  intention  presents  no  difficulty  when  the  parties 
are  in  the  presence  of  each  other,  but  where  the  declarant  is  at 
a  distance  from  the  addressee  two  doctrines  directly  opposed  to 
one  another  are  possible;  according  to  one,  communication  is 
made  as  soon  as  the  message  containing  the  declaration  is 
dispatched;  according  to  the  other,  it  remains  incomplete  until 
the  message  is  received  by  the  addressee.  The  former  is  called 
the  Ausserungstheorie  (doctrine  of  utterance),  while  the  latter 

^  As  to  the  retrospective  effect  of  an  order  by  which  the  guardianship  over 
an  adult  is  removed  see  B.G.B.  115. 
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is  called  the  Umpfangstheorie  (doctrine  of  receipt).  There  is  also 
a  third  doctrine  called  the  Vernehrmcngstheprie  (doctrine  of  per- 
ception), according  to  which  the  receipt  of  the  message  is 
insufficient  unless  its  contents  have  actually  come  to  the  know- 
ledge of  the  addressee. 

The  rules  of  English  law  relating  to  the  communication  of 
an  offer  and  an  acceptance  on  the  formation  of  an  agreement, 
apply  the  '  doctrine  of  perception '  in  respect  of  the-  offer,  and 
the  'doctrine  of  utterance'  in  respect  of  the  acceptance.  An 
offer  (unless  made  under  seal)  produces  no  effect  whatsoever 
until  it  becomes  known  to  the  offeree ;  if  it  is  revoked,  or  if 
the  offeror  becomes  incapable  or  dies  before  that  time,  it  can  no 
longer  be  accepted.  On  the  other  hand,  an  acceptance  forwarded 
by  the  acceptor  in  a  manner  authorized  by  the  offeror,  is 
deemed  to  be  duly  communicated  to  the  latter,  though  it  never 
reaches  him. 

The  present  German  law,  on  principle,  adopts  the  '  doctrine  of 
receipt ',  but,  as  will  be  seen  from  the  statement  given  below  (96), 
this  principle  is  not  carried  out  with  complete  consistency  (see 
particularly  rules  (4)-(7). 

bb.  Rules  as  to  communication. 

96.  (1)  A  declaration  of  intention  required  to  be  communicated 
to  another  person  becomes  effective  at  the  moment  in  which  it 
reaches  such  other  person — B.G.B.  130  (1); 

(2)  a  communication  required  to  be  made  to  a  person 
under  incapacity  or  of  restricted  capacity,  does  not  as  a  general 
rule  become  effective  until  it  reaches  the  statutory  agent  of  such 
person,  but  a  declaration  required  to  be  made  to  a  person 
of  restricted  capacity,  and  intended  exclusively  for  his  benefit,  or 
made  with  reference  to  an  act  authorized  by  the  statutory  agent, 
becomes  effective  as  soon  as  it  reaches  the  person  of  restricted 
capacity— B.G.B.  131 ; 

(3)  the  effect  of  a  declaration  is  not  impaired  by  the  fact  that 
the  declarant  dies  or  becomes  incapable  before  its  receipt  on 
the  part  of  the  addressee  i— B.G.B.  130  (2); 

I  In  the  case  of  an  offer  intended  to  lead  up  to  an  agreement  this  rule  is 
not  applied,  if  it  appears  from  the  speoial  circumstances  of  the  case  that  its 
application  was  not  intended  by  the  party  making  such  offer— B.G.B.  153.    , 
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(4)  a  written  declaration  of  intention,  delivered  through  the 
agency  of  the  oflBcial  process-server,  in  the  manner  allowed  for 
the  service  of  any  judicial  process,  is  deemed  to  have  been 
received,  though  not  actually  received  by  the  addressee ;  if  the 
declarant  is  ignorant  of  the  identity  or  whereabouts  of  the 
addressee  the  declaration  may  be  communicated  in  a  manner  cor- 
responding to  the  service  of  judicial  process  by  public  citation, 
i.  e.  by  notice  on  the  notice-board  of  a  competent  Court,  and 
by  advertisement  in  a  public  journal — B.G.B.  132;  C.P.O. 
203-206 ; 

(5)  an  agreement  may  be  concluded  without  the  communication 
of  the  acceptance  to  the  offeror  if  tacit  acceptance  is  usual  as 
regards  that  particular  class  of  agreements,  or  if  the  offeror  has 
waived  the  communication  of  the  acceptance ;  the  length  of 
the  period  during  which  the  offer  in  such  a  case  remains 
binding  depends  upon  the  offeror's  expressed  or  implied  inten- 
tion—B.G.B.  151 ; 

(6)  a  mercantile  trader  (36)  under  the  circumstances  mentioned 
below  is  deemed  to  have  accepted  a  proposal  to  undertake  a  par- 
ticular transaction  for  account  of  another  (231)  unless  he  declines 
it  immediately  on  receipt  of  the  offer ;  the  rule  is  applied  :  (a)  if 
it  is  part  of  the  trader's  regular  business  to  undertake  trans- 
actions of  the  kind  to  which  the  proposal  relates,  and  if  the 
offeror  is  in  regular  business  connexion  with  him ;  (5)  if  the 
trader  has  specially  offered  his  services  for  the  particular  kind 
of  business  to  the  person  entrusting  him  with  the  mandate  ^ — 
H.G.B.  362. 

Illustration:  A  stockbroker  who  receives  an  order  to  buy  shares 
or  stocks  from  a  regular  client  is  deemed  to  have  undertaken  the 
execution  of  the  order,  unless  he  declines  it  immediately  on 
receipt.  On  the  other  hand,  if  the  order  had  come  from  a  person 
who  was  not  a  regular  client,  or  if  the  order  had  been  to  buy 
coffee  or  cotton,  there  would  be  no  contract  of  agency  between 
him  and  the  person  who  gave  the  order  unless  he  accepted  the 

^  In  the  case  of  a  person  ■who  is  not  a  mercantile  trader  hut  is  publicly 
appointed  for  a  particular  class  of  agency  business  (e.g.  an  auctioneer, 
a  surveyor,  a  solicitor)  or  who  has  publicly  offered  his  services  for  such  class 
of  business,  default  in  the  execution  of  instructions  not  immediately  declined 
gives  rise  to  a  claim  for  damages,  but  no  contract  of  agency  is  formed  in  such 
a,  case — B.G.B.  663  ;  Bechtsanwaltsordnung  30. 
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offer  o£  the  agency  in  the  ordinary  way,  or  unless  he  had 
specially  offered  his  services  for  the  particular  kind  of  business  to 
the  person  giving  the  order. 

(7)  In  the  case  of  a  bilateral  mercantile  sale  of  goods  the 
notice  to  be  given  by  a  purchaser  who  wishes  to  exercise  his 
right  of  cancellation  in  respect  of  any  defects  of  quality  (192) 
is  deemed  duly  communicated  as  soon  as  it  is  forwarded  to 
the  vendor's  address— H.G.B.  377  (3). 

b.  Form  of  Declaration  of  Intention. 

(1 )  General  statement. 

97.  Under  German,  as  under  English  law,  an  act-in-the-law 
is  not  required  to  be  done  in  any  particular  form,  unless  it  belongs 
to  a  special  class  of  transactions  for  which  a  particular  form  is 
prescribed  by  rule  of  law,  or  by  agreement  between  the  parties. 
Where  no  such  special  form  is  prescribed,  a  declaration  con- 
stituting or  forming  part  of  an  act-in-the-law  may  be  made  by 
spoken  or  written  words,  or  by  means  of  any  other  act  from 
which  the  declarant's  intention  may  be  inferred,  subject  of  course 
to  the  above-mentioned  rules  as  to  communication  (95,  96). 
Where,  however,  a  rule  of  law  or  a  contractual  stipulation 
requires  a  special  form  to  be  observed,  an  act  not  complying 
with  such  requirement  is  void,  unless  (in  the  case  of  any  con- 
tractual requirement)  the  contrary  has  been  agreed  upon — 
B.G.B.  125. 

Under  English  law  three  kinds  of  formalities  maybe  prescribed : 
(a)  writing  under  hand  (Sale  of  Goods  Act  s.  4;  Statute  of 
Frauds  s.  4 ;  Bills  of  Exchange  Act  ss.  3,  17  (2)) ;  (5)  writing 
under  hand  in  the  presence  of  two  witnesses  (Wills  Act  s.  9) ; 
(c)  the  delivery  of  a  writing  under  seal  called  a  deed  (the  last-men- 
tioned form  being  required  for  all  contracts  not  supported  by 
valuable  consideration,  and  also  for  certain  classes  of  trans- 
actions supported  by  valuable  consideration — see,  for  instance, 
Beal  Property  Amendment  Act  1845  s.  8). 

Under  German  law  there  are  two  principal  kinds  of  form- 
alities, one  of  a  more,  and  the  other  of  a  less  solemn  kind. 
Certain  classes  of  acts  must  be  authenticated  before  a  judge 
or  public  notary  in  the  manner  described  by  the  German  statutes 
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as  gericMliche  oder  notdrielle  Bewhundung ,  and  more  particularly 
referred  to  below  sub  (2),  (which  kind  of  authentication  will 
in  the  further  course  of  this  treatise  be  described  as  '  authentica- 
tion by  public  act ') ;  certain  other  classes  of  acts  must  be 
embodied  in  one  or  more  written  documents  which  must 
satisfy  the  requirements  mentioned  below  sub  (3).  The  more 
stringent  form  is  required  in  the  case  of  transactions  creating 
real  rights  or  affecting  family  relationSj  or  rights  of  inheritance 
(see,  for  instance,  310,  416,  428  sub  (2),  479,  487,  506),  the  less 
stringent  form  is  required  for  certain  kinds  of  transactions  by 
which  obligatory  rights  are  created  or  transferred  (208, 269, 390), 
while  certain  other  classes  of  transactions,  which  may  be  entirely 
informal  if  they  are  of  a  mercantile  nature,  must  be  evidenced 
by  written  documents  if  they  are  not  of  a  mercantile  nature 
(271,  278).  It  will  be  understood  that  any  classes  of  acts-in- 
the-law  referred  to  in  the  further  course  of  this  treatise  can  be 
done  informally,  unless  the  formal  requirements  are  expressly 
mentioned. 

(2)  Authentication  ly  'public  act. 
A  public  act  consists  of  one  or  more  declarations  made  before 
a  judge  or  public  notary,  in  the  presence  of  certain  prescribed 
additional  witnesses,  stating  by  word  of  mouth  the  terms  of  the 
transaction  requiring  authentication,  or  confirming  terms  set  out 
in  a  written  document  delivered  to  the  officiating  judge  or  notary. 
The  act  is  evidenced  by  the  minutes  taken  down  by  the  officiating 
judge  or  notary,  who  together  with  the  parties  and  the  additional 
witnesses  must  sign  the  same.  If  the  declarations  confirm  the 
terms  of  a  written  document,  such  document  must  be  attached 
to  the  minutes.  As  a  general  rule  State  law  requires  the  minutes 
and  all  documents  annexed  thereto  to  be  kept  with  the  official 
records  of  the  judge  or  notary  before  whom  the  act  is  authen- 
ticated, the  parties  being  entitled  to  receive  certified  copies.^ 
Where  an  agreement  is  required  to  be  authenticated  by  public 
act  the  offer  and  the  acceptance  may,  as  a  general  rule,  each  be 
effected  by  separate  proceedings,  but  in  some  special  cases  the 
contemporaneous  presence   of  all  the  parties  before  the  same 

1  According  to  Prussian  law  a  party  who  can  prove  that  the  original 
minutes  are  required  for  uae  in  any  proceeding  outside  the  German  Empire 
may  demand  their  delivery — Prussian  F.G.G.  44. 
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judge  or  notajy  is  required  (see,  for  instance,  327,  416)— B.G.B. 
128;  F.G.G.  174-177;  Prussian  F.G.G.  42,  43,  49. 

(3)   ^ules  as  to  declarations  required  to  he  made  in  writing. 

The  following  rules  are  applicable  to  cases  in  wliicli  writing 
is  prescribed  by  rule  of  law :  (1)  a  party  whose  declaration  is 
required  to  be  in  writing  ^  must  sign  the  document  containing 
the  declaration  j  the  affixing  of  a  mark  in  the  presence  of  a  judge 
or  notary  is  deemed  equivalent  to  the  affixing  of  the  declarant's 
signature ;  (2)  where  in  the  case  of  an  agreement  the  declaration 
of  each  of  the  parties  is  required  to  be  in  writing  all  the  parties 
must  affix  their  signatures  to  one  document  setting  out  the 
terms  of  the  agreement,  except  in  a  case  in  which  such  a 
document  is  made  out  in  a  set  of  several  copies;  in  the  last- 
mentioned  ease  it  is  sufficient  for  each  party  to  sign  the  parts 
of  the  set  intended  to  be  kept  by  the  other  parties. 

Where  a  declaration  is  required  to  be  in  writing  by  virtue 
of  any  agreement  between  the  parties  these  rules  are  somewhat 
relaxed ;  a  telegraphic  declaration  of  intention  and  an  agreement 
efEected  by  an  exchange  of  letters  is  in  such  a  ease  deemed  to 
comply  with  the  requirement  of  a  written  form,  unless  a  contrary 
intention  is  shown. 

In  some  cases  in  which  a  declaration  is  required  to  be  in 
writing,  the  writing  is  required  to  be  '  publicly  attested '  (pffent- 
lieh  beglauhigt).  In  such  a  case  the  signature  of  the  declarant  must 
be  attested  by  a  public  authority  or  official  competent  for  the 
purpose  under  State  law  or  by  a  public  notary. 

A  declaration  required  to  be  in  writing  is  deemed  duly  made  if 
made  by  a  public  act  in  the  manner  referred  to  sub  (2) ;  such 
public  act  also  sufficiently  replaces  any  required  public  attesta- 
tion—B.G.B.  126,  127,  129. 

c.    Discrepancy  between  Beal  and  Apparent  Intention. 

aa.    General  statement. 

98.  German  lawyers  have  for  a  long  time  been  divided  between 

two   conflicting    doctrines,   the    doctrine    of    '  real    intention ' 

"  In  the  case  of  a  lease  for  a  period  exceeding  a  year  writing  is  required  on 
the  part  of  lessor  and  lessee  (208).  In  all  other  cases  in  which  writing  is 
prescribed  by  rule  of  law  the  requirement  refers  to  the  declaration  of  one  of 
the  parties  only  (o.  g.  the  surety  (271) ;  the  party  granting  the  annuity  (269)). 
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{Willendheorie)  and  the  doctrine  o£  'declared  intention^  {Erkldf- 
ungstheorie).  The  supporters  of  the  former  of  these  maintain 
that  a  person  cannot  be  really  bound  by  any  expression  of 
intention  which  does  not  rightly  give  effect  to  the  intention 
which  was  in  his  mind,  while  the  adherents  of  the  latter  uphold 
the  rule  which  is  universally  accepted  in  England  '  that  where 
one  by  his  words  or  conduct  causes  another  to  believe  the 
existence  of  a  certain  state  of  things  and  induces  him  to  act 
on  that  belief  so  as  to  alter  his  own  previous  position,  the  former 
is  concluded  from  averring  against  the  latter  a  different  state 
of  things  as  existing  at  the  same  time '  (Piekard  v.  Sears  (1837) 
6  Ad.  &  E.  469,  474).  Neither  view  has  in  practice  been 
carried  out  with  complete  consistency;  even  the  adherents  of 
the  theory  of  '  real  intention '  have  always  made  ample  concessions 
to  the  requirements  of  ordinary  intercourse  {Verkehrshediirfnus), 
while  on  the  other  hand  the  advocates  of  the  opposite  doctrine 
have  been  compelled  to  admit  that  there  are  cases  in  which  the 
real  intention  of  a  party  ought  in  justice  to  prevail  over  his 
apparent  intention.  This  occasional  deviation  from  the  doctrine 
of  '  declared  intention '  also  exists  under  the  rules  of  English 
law  and.  equity.  The  present  German  law  starts  from  the 
doctrine  of  real  intention,  but  makes  it  subject  to  so  many 
exceptions,  and  to  so  many  rules  for  the  protection  of  innocent 
parties,  that  in  the  result  the  difference  between  English  and 
German  law  on  this  subject  is  not  of  much  practical  importance. 

A  discrepancy  between  real  and  apparent  intention  occurs: 
(a)  where  the  expression  of  intention  is  not  seriously  meant; 
{b)  where  the  tenor  of  the  declaration  does  not  express  what 
is  really  intended  to  be  declared.  The  latter  class  of  cases  is 
generally  dealt  with  under  the  head  of  '  mistake '  and  will  be 
discussed  separately  (99). 

The  rules  as  to  the  former  class  of  cases  are  necessary  under 
a  system  starting  from  the  doctrine  of  '  real  intention ',  but  in 
a  system  like  that  of  English  law,  in  which  the  opposite  doctrine 
prevails,  the  special  rules  stated  below  follow  as  a  direct  result 
of  the  general  doctrine,  and  consequently  seem  superfluous.  The 
B.G.B.  deals  with  (1)  mental  reservation;  (2)  fictitious  trans- 
actions ;  (3)  declarations  not  intended  to  be  taken  seriously,  in 
the  manner  shown  by  the  following  rules  ; 
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(1)  A  declaration  of  intention  is  not  void  on  the  ground  that  the 
declarant  in  the  recesses  of  his  mind  does  not  intend  to  be  hound 
by  his  expressed  intention,  unless  this  hidden  intention  was 
known  to  the  other  party — B.G.B.  116. 

(2)  A  declaration  of  intention,  which  has  to  be  communicated 
to  another,  and  which,  with  the  knowledge  of  such  other,  is 
purely  fictitious,  is  void  for  all  purposes.  If  the  fictitious  trans-, 
action  is  intended  to  effect  a  real  transaction  which  it  conceals 
the  rules  relating  to  the  real  transaction  are  applied. 

Illustration:  If  a  debt  intended  to  be  assigned  by  way  of 
mortgage  as  security  for  a  loan  is  in  fact  assigned  absolutely, 
the  transaction  as  between  the  assignor  and  the  assignee,  is 
treated  as  a  mortgage  ^ — B.G.B.  117. 

(3)  A  declaration  of  intention  which  is  not  intended  to  be  taken 
seriously,  and  is  made  in  the  expectation  that  the  absence  of 
serious  intention  will  be  detected,  is  void ;  if  the  declaration  was 
one  requiring  to  be  communicated  to  another  party  such  other 
party,  if  not  guilty  of  negligence,  is  entitled  to  be  compensated 
for  any  loss  suffered  by  his  reliance  on  the  validity  of  the 
declaration ;  if  the  declaration  was  not  required  to  be  communi- 
cated any  person  relying  on  it,  if  not  guilty  of  negligence  is 
entitled  to  compensation — B.G.B.  118, 122. 

Under  English  law  rule  (1)  would  be  taken  for  granted ;  while 
rule  (2)  is  applicable  on  the  ground  that  the  intention  of  the 
parties  not  to  be  bound  by  the  apparent  agreement  is  in  reality 
the  result  of  a  supplemental  agreement  of  which  evidence  may 
be  given,  even  where  the  apparent  agreement  is  in  writing  (see, 
for  instance,  Bowes  v.  Foster  2  H.  &  N.  779);  rule  (3)  is  not 
applied  under  English  law. 

bb.   Mistake. 
(1)    General  statement, 
99.  The  rules  of  German  law  as  to  the  effect  of  mistake  differ 
from    the   corresponding  English  rules,   both   as  regards   the 

1  The  B.G.B.  contains  a  number  of  provisions  which  protect  innocent 
parties  against  the  consequences  of  the  nullity  of  a  fictitious  transaction ;  see, 
for  instance  176  sub  (3),  333.  An  innocent  party  suffering  any  loss  by  relying 
on  the  genuineness  of  a  fictitious  transaction  would  generally  be  entitled 
to  compensation  under  the  rules  as  to  unlawful  acts  (287). 
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extent  of  the  sphere  within  which  mistake  is  admitted  as 
a  ground  of  relief,  and  as  regards  its  effect  when  so  admitted. 
The  sphere  is  much  larger  under  German  law;  on  the  other 
hand  the  effect  does  not  go  as  far  as  it  does  under  English  law 
in  the  cases  in  which  it  is  a  ground  of  relief. 

There  are  two  classes  of  cases  of  so-called  '  mistake '  which 
must  be  kept  strictly  apart.  In  the  one  class  of  cases  relief 
is  sought  on  the  ground  that  the  declared  intention  does  not 
express  the  real  intention  of  the  declarant  or  declarants;  in 
the  other  class  of  cases  the  relief  is  sought  on  the  ground  that 
the  declarant  when  making  the  declaration  was  under  a  mistaken 
assumption  as  to  certain  facts,  and  that  he  would  not  have  made 
such  declaration  had  he  known  the  true  facts.  In  the  one  class 
of  cases  the  mistake  refers  to  the  expression  of  the  intention, 
in  the  other  to  ^^  formation  of  the  intention. 

In  many  English  textbooks  a  distinction  is  drawn  between 
'  unilateral  mistake  ■"  and  '  common  mistake  ',  but  the  cases  which 
are  referred  to  as  instances  of  'common  mistake^  are  all  cases 
in  which  the  true  intention  of  the  parties,  though  not  completely 
shown  by  the  written  document  purporting  to  embody  the 
agreement  between  them,  may  be  discovered  from  other  written 
documents  or  from  other  sources  of  which  evidence  under  the 
particular  circumstances  is  held  to  be  admissible  (see,  for  instance, 
re  Boulter  4  Ch.  D.  241).i 

The  principles  applied  in  such  cases  would,  under  German  law, 
be  considered  under  the  head  of  the  interpretation  of  acts- 
in-the-law  (107) ;  common  mistake,  as  such,  is  not  a  ground  of 
relief. 

The  recovery  of  money  paid  under  a  mistake  of  fact,  which 
English  writers  discuss  as  part  of  the  subject  of  '  mistake ',  is 
under  German  law  dealt  with  in  connexion  with  the  rules  as  to 
unjustified  benefits  (298,  299). 

^  The  ease  of  Couturier  v.  Hastie,  which  is  frequently  referred  to  aa  an 
illustration  as  to  the  effect  of  common  mistake,  turns  entirely  on  the  con- 
struction of  the  written  document  in  which  the  agreement  was  embodied ; 
see  the  observations  of  Pollock  C.B.  22  L.J.  (Ex.)  97,  101,  and  the  judgment 
of  the  H.L.  25  L.  J.  (Ex.)  253,  254. 
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(2)  Mistake  as  to  expression,  of  intention. 

The  rules  of  the  B.G.B.  on  this  subject  are  as  follows  : 

(a)  '  Any  person,  who,  when  declaring  his  intention,  was  under 
a  mistake  as  to  the  tenor  of  his  declaration,  and  did  not  intend 
to  make  a  declaration  of  such  tenor,  may  avoid  such  declaration 
if  it  may  be  assumed  that  he  would  not  have  made  it  if  he  had 
kno.wn  the  true  facts  and  given  reasonable  consideration  to  the 
matter  '—B.G.B.  119  (1) ; 

{b)  A  declaration  of  intention,  which  has  been  incorrectly 
transmitted  by  the  person  or  institution  employed  in  its  trans- 
mission, may  be  avoided  under  the  same  circumstances  as  a 
declaration  which  is  voidable  under  rule  {a) — B.G.B.  120. 

A  mistake  of  the  nature  provided  for  by  rule  (a)  is  apt  to 
arise  in  cases  in  which  a  person  accepts  an  offer  or  signs  a  docu- 
ment of  which  he  fails  to  understand  or  misunderstands  the 
effect;  or  if  he  himself  uses  words  which  have  an  import  not 
known  to  him  when  uttering  them,  English  law  grants  relief 
in  such  cases  if  the  mistake  arises  through  the  fraud  of  a  third 
party  ^  (Foster  v.  Mackinnon  L.R,  4  C.P,  704 ;  Lewis  v.  Clay 
67  L.J.  (Q.B.)  224). 

As  regards  wrongly  transmitted  messages  English  law  in 
effect  arrives  at  the  same  result  as  the  German  rule  {b),  but  the 
English  rule  is  based  on  more  logical  reasoning  than  the  German 
rule.  According  to  the  English  rule,  a  wrongly  transmitted 
message  is  not  a  declaration  of  intention  of  the  original  sender, 
and  the  acceptance  of  an  offer  contained  in  such  wrongly 
transmitted  message  cannot  therefore  produce  an  agreement 
between  the'  sender  and  the  addressee  (Henkel  v.  Pape  L.R.  6 
Ex.  7). 

(3)  Mistake  as  to  formation  of  intetition. 
The  B.G.B.  enacts  that  an  error  as  to  such  characteristics  of 

^  If  the  mistake  arises  through  the  fraud  of  a  party  to  the  same  transaction 
the  relief  is  granted  on  the  ground  of  fraud  and  not  on  the  ground  of 
mistake.  The  case  of  RafSes  v.  Wichelhaus  2  H.  &  C.  906,  which  is  fre- 
quently referred  to  as  illustrating  the  effect  of  mistake,  comes  under  a  different 
head ;  it  was  a  case  in  which  an  ambiguous  expression  was  used,  to  which 
each  party  gave  a  different  sense,  so  that  no  real  agreement  was  concluded 
Ijetween  the  parties. 
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the  other  party,  or  of  the  subject-matter  of  a  transaction,  as  are 
deemed  essential  in  ordinary  intercourse,  is  to  have  the  same  effect 
as  an  error  in  the  tenor  of  the  declaration — B.G.B.  119  (2). 

This  rule  enables  a  vendor  to  rescind  a  sale  if  he  finds  that 
the  other  party  is  less  solvent  that  he  imagined,  and  it  enables 
the  purchaser  to  rescind  if  he  finds  that  he  had  over-estimated 
the  productiveness  of  the  purchased  object.^  But  for  the  safe- 
guards mentioned  below  sub  (4),  such  a  provision  would  produce 
great  hardship. 

Under  English  law  a  mistake  made  by  one  of  the  parties  as  to 
the  qualities  of  the  other  party  or  of  the  subject-matter  of  an 
agreement,  apart  from  questions  of  misrepresentation,  or  expressed 
or  implied  special  conditions,  is  not  a  ground  of  relief, 

(4)  Effect  of  mistake. 

As  shown  by  the  comparison  of  the  rules,  the  sphere  within 
which  mistake  is  a  ground  of  relief  is  much  larger  in  Ger- 
man than  in  English  law ;  on  the  other  hand,  the  relief  avail- 
able under  German  law  on  the  ground  of  mistake  is  of  a 
less  far-reaching  kind  than  the  relief  a.vailable  imder  English 
law.  According  to  English  law  mistake,  where  operative, 
avoids  the  transaction  in  which  it  occurs.  Under  German  law 
the  party  misled  by  the  mistake  has  a  right  of  avoidance,  which 
is  restricted  in  the  following  manner :  (a)  as  mentioned  above 
sub  (3),  it  cannot  be  exercised  unless  the  facts  of  the  case 
warrant  the  conclusion  that  the  party  intending  to  avoid  the  act 
would,  if  he  had  known  the  true  facts  and  given  a  reasonable 
consideration  to  the  matter,  '  not  have  made  the  declaration 
which  he  did  make'';  {b)  the  avoidance  must  be  made  without 
culpable  delay  as  soon  as  the  party  claiming  relief  becomes 
aware  of  the  mistake ;  in  any  case  the  right  cannot  be  exercised 
after  the  lapse  of  thirty  years  from  the  date  of  the  declaration ; 
where  the  party  subject  to  avoidance  (91)  is  absent,  the  act  of  avoid- 
ance is  deemed  to  be  effected  by  the  forwarding  of  a  written  notice 
to  his  address — B.G.B.  121;  (c)  if  the  declaration  avoided  by 
the  declarant  was  made  to  a  party  to  whom  it  had  to  be  commu- 
nicated such  other  party,  if  excusably  ignorant  of  the  ground  of 

'  Mistake  is  a  ground  of  relief  apart  from  any  question  as  to  warranty  or 
condition  as  to  qualities. 
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avoidance,  is  entitled  to  compensation  for  the  loss  suffered  by  hiin 
by  reason  of  his  having  acted  on  the  faith  of  the  validity  of  the 
declaration.  In  the  case  of  a  declaration  which  does  not  require 
to  be  communicated  to  another  person,  any  third  party  sufEering 
loss  by  acting  on  the  faith  of  the  validity  of  the  transaction, 
and  excusably  ignorant  of  the  existence  of  the  ground  of  avoid- 
ance, is  entitled  to  the  corresponding  relief — B.G.B.  122. 
d.  Formation  of  Agreements, 
a  a.  Legal  effect  of  offer. 
100.  Under  English  law  an  offer,  unless  made  under  seal, 
is  not  binding  on  the  offeror,  and  can  therefore  be  withdrawn 
at  any  time  before  it  is  accepted ;  under  German  law  an  offeror, 
who  does  not  expressly  declare  that  his  offer  is  not  to  be  binding 
upon  him,  is  bound  by  such  offer  if  it  is  accepted  within  the 
period  of  time  shown  by  the  rules  stated  below;  after  the 
expiration  of  such  period  the  offer  is  deemed  to  be  revoked  in 
the  same  way  as,  under  English  law,  an  offer  is  deemed  to  be 
revoked  after  the  lapse  of  a  reasonable  time  (Ramsgate  Hotel 
Company  v.  Montefiore  L.  R.  1  Ex.  109)— B.G.B.  145,  146. 
The  time  within  which  an  offer  must  be  accepted  is  regulated  by 
the  following  rules : 

(1)  if  the  offeror  has  fixed  a  period  of  time  the  offer  may  be 
accepted  within  such  period — B.G.B.  148; 

(2)  if  the  offeror  has  fixed  ho  time  an  offer  inter  praesentes'^ 
must  be  accepted  at  once,  and  an  offer  inter  ahsentes  must  be 
accepted^  within  the  period  within  which  the  offeror  would, 
under  ordinary  circumstances,  expect  an  answer — B.G.B.  147. 

Illustration :  A  letter  containing  an  offer  is  forwarded  on 
Monday  from  Berlin  to  London;  as  an  offer  made  by  post  may 
in  the  usual  course  of  business  be  accepted  by  post,  and  as  the 
transmission  of  a  letter  between  Berlin  and  London  takes  two 
days,  the  offeror  is  bound  until  Friday.  A  telegram  accepting 
the  offer  on  Thursday  evening  would  therefore  be  suiRcient,-if 
duly  received  by  the  offeror,  and  he  would  be  bound  by  the 
agreement  in  accordance  with  the  offer  even  if  he  withdrew  the 
offer  by  a  letter  which  reached  the  offeree  before  he  sent  his 
telegram.  According  to  English  law  there  would  be  no  contract 
under  such  circumstances. 

^  An  offer  made  by  telephone  is  deemed  to  be  made  inter  praesentes — B.G.B. 
147  (1). 
2  As  to  what  constitutes  communication  of  the  acceptance  see  96. 

SCHUSTER  H 
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(3)  If  in  any  case  the  acceptance — through  delay  in  trans- 
mission occurring  in  a  manner  which  ought  to  be  perceived  by 
the  offeror — reaches  the  latter  after  the  expiration  of  the  period 
fixed  by  rules  (1)  and  (3)  he  remains  bound  notwithstanding  such 
delay,  unless,  either  before  or  immediately  after  the  receipt  of  the 
acceptance  he  informs  the  offeree  of  the  fact  that  it  was  not 
received  within  the  required  period — B.Gr.B.  149. 

Illustration :  If  in  the  case  referred  to  in  the  illustration  of 
rule  (3),  the  offer  is  accepted  by  a  letter  posted  in  London 
on  Wednesday,  which  does  not  reach  the  offeror  till  Saturday, 
the  offeror  is  bound,  unless  he  writes  at  once  that  the  ac- 
ceptance arrived  too  late. 

(4)  An  acceptance  which  reaches  the  offeror  after  the  expira- 
tion of  the  period  fixed  by  rules  (])  and  (3)  is  deemed  a  new 
offer  by  the  offeree— B.G.B.  150  (1). 

(5)  An  offer  made  by  any  person  who  bids  at  a  sale  by  auction 
ceases  to  be  binding  as  soon  as  a  higher  bid  is  made,  or  as  soon 
as  the  lot  to  which  the  bid  refers  is  withdrawn  from  the  auction 
—B.G.B.  156. 

Under  English  law  an  offer  may  be  made  by  public  announce- 
ment to  the  world  in  general ;  an  agreement  then  arises  as  soon 
as  any  ascertained  person  accepts  such  offer.  Under  German 
law,  on  the  other  hand,  an  offer  as  such  must  always  be  made 
to  an  ascertained  person.  The  public  promise  of  a  reward 
for  a  specified  act  {Auslohung)  is  not  looked  upon  as  an 
offer,  but  as  a  binding  unilateral  promise,  which  must  be  per- 
formed even  in  a  case  in  which  the  party  claiming  the  reward 
at  the  time  of  doing  the  specified  act  was  ignorant  of  the 
promise  (283). 

bb.   What  constitutes  acceptance, 

101.  The  following  rules  relate  to  acceptance  : — 

(1)  an  agreement  is  not  formed  unless  the  offer  is  accepted 
without  modification  or  restriction ;  an  acceptance  by  which  the 
terms  of  the  offer  are  extended,  restricted,  or  otherwise  modified, 
is  deemed  to  be  a  refusal  of  the  original  offer  coupled  with 
a  new  offer— B.G.B.  150  (2) ; 

(2)  the  parties  must  be  ad  idem  as  to  all  points  which, 
according  to  the  declaration  of  intention  of  one  or  both  of  the 
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parties,  are  to  be  dealt  with  by  the  agreement ;  an  agreement 
as  to  any  isolated  points,  though  embodied  in  a  separate  memo- 
randum, is  merely  a  preliminary  negotiation,  and,  in  the  absence 
of  any  arrangement  to  the  contrary,  is  not  binding  on  the  parties 
— B.G.B.  154  (1)1  J 

(3)  an  agreement  intended  to  be  embodied  in  a  formal  docu- 
ment is,  in  the  absence  of  an  arrangement  to  the  contrary, 
not  binding  on  the  parties  before  the  execution  of  such  formal 
document— B.G.B.  154  (2) ; 

(4)  an  agreement  believed  by  the  parties  to  be  complete  on 
all  points,  but  which  is  subsequently  found  to  be  incomplete  as 
to  one  particular  point,  is  inoperative  unless  it  is  shown  that, 
under  the  circumstances  of  the  case,  the  parties  would  have 
been  willing  to  be  bound  even  if  they  had  been  aware  of  the 
incompleteness — B.G.B.  155. 

e.    Effect  of  Illegality  and  Immorality. 

aa.  General  statement. 
102.  An  act-in-the-law  is  void,  as  a  general  rule,  if  the  inten- 
tion declared  thereby  infringes  a  legal  prohibition,  or  is  contra 
lonos  mores  (jgegen  die  guten  Sitten) — B.G.B.  134,  138.  Acts 
violating  a  legal  prohibition  may  conveniently  be  referred  to  as 
illegal  acts,  but  the  expression  contra  honos  mores  is  not  correctly 
rendered  by  '  immoral '.  Grossly  immoral  acts  would  no  doubt 
fall  under  the  description,  but  many  acts  infringing  the  strict 
laws  of  morality  are  upheld  by  the  Courts,  whilst  on  the  other 
hand  many  acts,  which  under  the  particular  circumstances  of 
the  case  may  not  be  immoral  at  all,  are  repudiated  as  violating 
,  honos  mores.  The  expression,  like  the  English  expression  '  acts 
against  public  policy ' ,  is  applied  to  such  classes  of  acts  as  could 
not  be  enforced  by  the  Courts  without  giving  offence  to  public 
feeling  {guae  facta  laedwnt  pietatem,  existimationem,  verecundiam. 
nostram  et,  ut  generaliter  dixerim,  contra  honos  mores Jiunt — Dig.  28. 
7.  15,  Papinian). 

'  Illustration  :  A  manufacturer  A  offers  his  agency  for  the  sale  of  his 
goods  to  -B  ;  jB  writes  that  he  is  willing  to  accept  the  agency,  if  satisfactory 
terms  can  be  arranged  as  to  commission,  allowance  for  expenses,  supply  of 
patterns,  and  some  other  points ;  A  states  his  terms  as  to  some  of  the  points 
which  B  accepts.  No  agreement  exists  between  A  and  B,  until  all  the  points 
mentioned  by  B  have  been  agreed  upon. 

h2 
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bb.  Illegal  acts. 
(1)  Generally. 

103.  Any  act-in-the-laWj  expressly  prohibited  or  penalized  by 
law,  is  void  on  the  ground  of  illegality,  unless  the  enactment 
containing  the  prohibition  provides  otherwise — B.G.B.  134. 

It  is  immaterial  whether  the  prohibition  arises  under  Imperial 
law  or  State  law.  Among  prohibited  acts  which  do  not  come 
within  the  range  of  criminal  law  the  following  may  be  men- 
tioned :  (1)  any  agreement  for  compound  interest  which  does  not 
belong  to  one  of  the  excepted  classes  (106) ;  (2)  any  gaming 
transaction  (365) ;  (3)  any  agreement  protecting  a  person  against 
liability  for  his  own  wilful  default  (148);  (4)  any  agreement  not 
belonging  to  one  of  the  excepted  classes,  dealing  with  a  right 
expected  to  arise  on  the  death  of  a  living  person — B.G.B.  312. 

(2)  Statutory  or  judicial  restraints  on  alienation. 

104.  Among  acts  prohibited  by  law  the  alienation  of  objects 
which  the  law  declares  inalienable  ^  is  dealt  with  in  an  excep- 
tional manner ;  where  a  restraint  on  alienation  is  imposed  in  the 
public  interest,  a  disposition  disregarding  such  restraint  is  in- 
operative, but  where  the  restraint  is  imposed  exclusively  for 
the  protection  of  any  particular  parties,^  an  act  disregarding  the 
restraint  is  inoperative  only  as  between  the  party  subject  to 
the  restraint  and  the  parties  for  whose  protection  the  restraint 
is  imposed ;  a  third  party  dealing  with  the  person  subject  to  the 
restraint  is  in  the  same  position  as  a  purchaser  buying  a  movable 

'  A  restraint  on  alienation  imposed  by  an  act  of  the  parties,  like  the 
restraint  on  anticipation  of  a  married  woman's  income  commonly  inserted 
in  English  marriage  settlements,  has  no  direct  operation  under  German 
law.  A  disposition  disregarding  the  restraint  is  valid,  but  the  party  disre- 
garding it  is  liable  in  damages  to  any  person  prejudiced  thereby — B.Gt.B.  117. 

^  Among  the  statutory  restraints  on  alienation  the  prohibition  of  the  sale 
or  mortgage  of  any  rights  which  are  incapable  of  attachment  by  a  judgment 
■creditor  (e.  g.  a  workman's  rights  to  wages,  an  official's  rights  to  salaries  and 
pensions)  and  the  restrictions  imposed  upon  bankrupts — B.G.B.  400,  1274 
(2) ;  K.O.  6,  7 — are  the  most  important.  These  restraints,  as  well  as  the 
restraints  imposed  by  judicial  order — which  by  virtue  of  B.G.B.  136  are 
deemed  equivalent  to  restraints  imposed  by  law — are  imposed  for  the  pro- 
tection of  particular  persons  only.  The  principal  example  of  a  restraint 
imposed  in  the  public  interest  is  the  restraint  imposed  in  certain  events 
upon  the  alienation  of  the  property  of  a  person  accused  of  crime  after  the 
■exercise  of  the  powers  of  seizure  exercisable  by  the  State  authorities. 
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thing  from  a    vendor   with  a  defective   title   (333)— B.G  B. 
134-136,  K.O.  13. 

cc.  Acts  'contra  lonos  mores'. 

105.  The  expression  contra  lonos  mores  {gegen  die  guten  Sitten) 
is  not  defined  by  the  B.G.B.  Some  of  the  acts  which  formerly 
were  held  void,  as  being  contra  bonos  mores,  are  now  expressly 
prohibited,  but  as  regards  acts  not  expressly  prohibited  the  rules 
established  by  the  decisions  under  the  old  law  will  probably  be 
maintained. 

The  following  classes  of  acts  will  probably  continue  to  be  held 
void  on  the  ground  that  they  are  contra  bonos  mores  :, 

(1)  any  act  by  which  a  right  of  custody  or  control  or  cohabi- 
tation arising  under  family  law  is  waived  (e.  g.  an  agreement 
for  perpetual  separation  between  husband  and  wife — Sevferfs 
ArcUv  vol.  24  p.  373 ;  an  agreement  by  which  a  father  binds 
himself  to  allow  his  child  to  be  educated  by  another  person — R.G. 
vol.  10  p.  114); 

(2)  any  act  by  which  a  permanent  restraint  is  imposed  on 
marriage  (see  Prussian  Code  I.  4  s.  10) ; 

(3)  any  act  permanently  restricting  the  disposing  capacity  of 
the  person  concerned  (e.  g.  a  voluntary  settlement  by  which  the 
settlor  deprives  himself  of  the  control  of  his  whole  fortune — 
E.G.  vol.  4  p.  162)  ; 

(4)  any  act  by  which  the  earning  capacity  of  any  person  is 
imduly  hampered  ^ ; 

^  The  rales  as  to  agreements  in  restraint  of  trade  laid  down  by  the  German 
Courts  are  similar  to  those  upheld  by  the  English  Courts.  An  agreement 
not  to  compete  in  the  trade  of  another  must  be  limited  either  as  to  time  or 
as  to  space,  but  the  question  as  to  the  extent  of  the  limits  is  one  which 
depends  upon  the  circumstances  of  the  particular  case,  the  leading  principle 
being  that  the  limits  must  not  exceed  what  is  reasonably  necessary  for  the  pro- 
tection of  the  covenantee  (as  to  English  law  see  Nordenfelt  v.  Maxim,  &c.  Co. 
(1894)  A.C.  535— as  to  German  law  R.G.  vol.  31  p.  97,  vol.  47  p.  238). 
Special  rules  are  laid  down  by  H.G.B.  74-76  as  to  agreements  in  restraint  of 
trade  between  mercantile  clerks  and  apprentices  and  their  employers.  Such  an 
agreement  is  void  if  made  during  the  infancy  of  the  clerk  or  apprentice  not- 
vrithstanding  the  assent  of  the  statutory  agent  ;  it  may  not  extend  over 
a  time  exceeding  three  years  from  the  date  at  which  the  clerk  or  apprentice 
leaves  the  employer's  service,  and  must  otherwise  be  reasonably  limited  as  to 
time,  space,  and  the  kinds  of  business  which  are  forbidden.  An  agreement 
transgressing  such  limits  is  not  void  altogether  but  valid  pro  tonto  within  the 
authorized  limits.     See  also  171  Note  1, 


102  GENERAL   RULES   OF  LAW 

(5)  any  act  aiming  at  the  promotion  of  sexual  immorality  by 
direct  or  indirect  means  (e.  g.  the  letting  of  a  house  for  immoral 
purposes  ).^ 

It  will  be  seen  that  on  the  whole  the  prohibitions  of  German 
law  are  similar  to  those  of  English  law.  Separation  agreements 
and  voluntary  settlements  of  the  whole  of  a  person's  property 
(subject  to  the  restrictions  imposed  by  the  Statute  of  Elizabeth 
and  the  Bankruptcy  Act)  are  valid  under  English  law^  but 
invalid  under  German  law.  On  the  other  hand,  the  rules  as  to 
champerty  and  maintenance  are  unknown  to  German  law. 

dd.  Usurious  Transactions  and  Undue  Influence. 
(1)  General  statement. 

106.  Among  acts-in-the-law  which  are  void  on  the  ground  of 
being  contra  bonos  mores,  the  B.G.B.  specially  singles  out  some 
which  may  be  described  as  '  usurious ',  taking  the  word  in  a 
somewhat  extended  sense,  and  other  transactions  which  in  England 
are  dealt  with  a,s  acts  done  under  undue  influence. 

Under  the  old  German  usury  law  no  claim  for  interest 
exceeding  a  certain  rate  was  enforceable.  In  the  countries 
subject  to  the  Roman  law  certain  particular  evasions  of  the 
usury  laws  were  voidable  on  the  ground  of  laesio  enormis ;  more- 
over the  Lex  Anastasiana,  which  was  directed  against  the  purchase 
of  money  claims  below  their  real  value,  and  corresponded  in  a 
certain  measure  to  the  English  equitable  rule  as  to  the  purchase 
of  reversionary  interests  at  an  undervalue,  protected  improvi- 
dent persons  against  those  who  wished  to  take  advantage  of 
their  necessitous  condition. 

The  reaction  of  opinion,  which  in  England  led  to  the  repeal 
of  the  usury  laws,  and  to  the  enactment  of  the  statute  dealing 
with  sales  of  reversionary  interests  (31  &  32  Vict.  c.  4),  led 
to  corresponding  results  in  Germany.  The  maximum  rate  of 
interest  was  in  the  first  instance  abolished  in  respect  of  loans 
made  to  mercantile  traders  (old  H.G.B.  art.  292),  and  the 
abolition  was  made  general  by  a  statute  of  the  North  German 

"  The  German  law  does  not  go  as  far  in  this  respect  as  English  law.  The 
sale  of  ornaments  intended  to  be  given  to  a  prostitute  by  a  jeweller  aware 
of  the  destination  of  the  ornaments  is  not  a  transaction  contra  lones  mores 
{SeujfferCs  ArcMv  vol.  49  Nr.  238— compare  Pearce  v.  Brooks  L.E.  1  Ex.  213). 
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Federation  passed  in  1867,  and  subsequently  extended  to  the 
whole  Empire.  Soon  afterwards  the  pendulum  began  to  swing 
in  the  opposite  direction.  In  England  the  reaction  only  led  to 
the  Moneylenders  Act  of  1900j  which  enables  the  Courts  in  the 
case  of  loans  made  by  moneylenders  to  reduce  excessive  rates  of 
interest ;  but  German  modern  law  has  gone  much  further.  The 
amendments  of  the  German  Criminal  Code,  introduced  in  1880 
and  1893,  impose  criminal  punishments  on  a  certain  class  of 
transactions  of  a  usurious  nature,  and  render  such  transactions 
void.  The  section  as  to  the  civil  effects  of  usurious  transactions 
is  now  repealed  by  E.G.  47,  and  the  whole  matter  is  regulated 
by  B.G.B.  138  (2).  This  sub-section  provides  for  the  nullity 
of  '  any  act-in -the-law  by  which  a  person,  by  taking  advantage 
of  the  necessitous  condition,  improvidence,  or  inexperience  of 
another  person,  obtains  from  such  other  person  in  his  own  favour, 
or  in  favour  of  a  third  person,  pecuniary  advantages,  the  value  of 
which  exceeds  the  value  of  the  consideration  for  which  they  are 
given  or  promised,  to  such  an  extent  that  they  are,  under  the 
special  circumstances  of  the  case,  conspicuously  out  of  propor- 
tion to  such  consideration".  It  will  be  seen  that  this  covers 
all  the  cases  to  which  the  English  Moneylenders  Act  is  applicable, 
as  well  as  many  of  the  cases  coming  under  the  rules  as  to 
undue  influence. 

As  regards  transactions  which  are  usurious  in  the  narrower 
sense  of  the  word,  the  prohibition  of  excessive  advantages  applies 
to  every  person,  whether  a  professional  moneylender  or  other- 
wise, and  the  relief,  to  which  the  moneylender's  victim  is 
entitled,  is  not  merely  the  rectification  of  the  terms  of  the 
bargain,  but  a  judicial  declaration  of  the  complete  nullity  of 
the  transaction.  This  does  not,  however,  mean  that  the  borrower 
may  retain  the  amount  of  a  loan  actually  received,  as  the  opera- 
tion of  the  rules  as  to  '  unjustified  benefits  '  (298)  would  obviate 
such  a  result. 

The  nullity  of  acts  done  under  undue  influence  is  dependent 
on  the  presence  of  an  objective  and  of  a  subjective  element. 
The  objective  element  is  the  excessive  undervalue  of  the  con- 
sideration, which,  as  under  modern  English  law,  is  not  in  itself 
a  ground  of  nullity.  The  subjective  element  is  under  German 
law  presumed  from  the  necessitous  condition,  or  the  improvidence. 
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or  the  inexperience  of  the  person  acting  under  undue  influence, 
whilst  under  English  law  inexperience  alone,  or  the  fact  that  the 
parties  stand  in  confidential  relation  to  each  other,  is  taken  into 
consideration.  Undue  influence,  without  the  objective  ingredient 
o£  undervalue,  is  not  a  ground  of  nullity  under  German  law  ; 
whilst  under  Enghsh  law  cases  may  occur  in  which  a  transaction 
is  set  aside  on  the  ground  of  undue  influence,  even  where  no 
excessive  advantages  have  been  derived  thereunder  by  the  other 
party. 

(2)  B,ules  as  to  Interest. 

The  following  special  rules  as  to  interest  require  to  be  men- 
tioned : 

(a)  an  agreement  for  the  payment  of  compound  interest  is 
invalid  except  that :  (ad)  a  savings  bank  or  other  bank  may 
agree  to  pay  interest  on  interest  not  withdrawn  by  a  depositor ; 
(bh)  where  any  person  keeps  a  continuous  debtor  and  creditor 
account  with  a  mercantile  trader,  a  balance  being  struck  at 
regular  intervals,  interest  is  payable  oH  such  balance,  whether 
including  interest  or  otherwise — B.G.B.  248  ;  H.G.B.  355  (1) ; 

(5)  where  money  is  lent  at  a  rate  of  interest  exceeding  6  per 
cent,  per  annum,  otherwise  than  on  the  security  of  a  debenture 
payable  to  bearer,  the  debtor  may  at  any  time,  notwithstanding 
any  stipulation  to  the  contrary,  repay  the  sum  owing  to  him, 
provided  that  he  has  six  months  previously  given  notice  to  the 
creditor  of  his  intention  in  that  behalf — B.G.B.  247. 

5.  Interpretation  of  Acts-in-the-law 
a.  General  Rules. 

107.  The  B.G.B.  contains  the  following  express  general  rules 
as  to  the  interpretation  of  acts-in-the-law : — (a)  'where  a  declara- 
tion of  intention  has  to  be  interpreted,  the  real  meaning  of  the 
act  of  volition  must  be  inquired  into,  without  attaching  imdue 
importance  to  the  literal  meaning  of  the  expression  of  inten- 
tion ' — B.G.B.  133  ;  (5)  agreements  must  be  interpreted  in 
accordance  with  the  requirements  of  good  faith,  having  regard 
to  business  usage — B.G.B.  157.  The  second  rule  is,  in  the  case 
of   dealings  between  mercantile  traders,  supplemented  by  the 
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provision  of  H.G-.B.  346,  to  the  effect  that  as  between  such 
persons  all  acts  and  omissions  must  be  interpreted  with  reference 
to  mercantile  usage. 

With  reference  to  the  first  rule,  it  should  be  borne  in  mind 
that  the  words  '  real  meaning '  do  not  in  this  case  refer  to  the 
'  real '  as  opposed  to  the  '  apparent '  intention,  but  to  such  real 
intention  as  may,  by  means  of  a  reasonable  interpretation  of  the 
declaration,  be  gathered  from  the  latter.  Where  there  is  a 
discrepancy  between  the  real  and  apparent  intention,  a  party 
may  be  entitled  to  avoid  the  act,  on  the  ground  of  mistake 
(see  99) ;  but  the  rule  now  under  discussion  is  applicable  where 
the  act  is  to  be  upheld  in  accordance  with  the  proper  interpreta- 
tion of  the  declaration  relating  to  it,  having  regard  to  the  context 
or  to  the  surrounding  circumstances.  If  a  contractor  on  the 
31st  December,  1904,  starts  the  building  of  a  large  warehouse, 
which  he  agrees  to  complete  on  the  31st  December,  1905,  and  the 
31st  January,  1905,  is  inserted  into  the  agreement  through  a 
copying  mistake,  no  question  arises  as  to  avoiding  the  agreement  on 
the  ground  of  mistake.  The  literal  interpretation  of  the  written 
agreement  in  such  a  case  is  not  in  accordance  with  the  evident 
intention  of  the  parties,  both  of  whom  must  of  course  have 
known  that  the  date  inserted  by  the  copyist  could  not  possibly 
be  the  date  agreed  upon,  and  therefore  the  intention  of  the 
parties  must  be  ascertained  from  other  sources.  In  England  the 
rule  of  interpretation  under  discussion  is  applied  by  Courts  of 
Equity  on  applications  for  the  rectification  of  deeds  (see  Bonhote 
V.  Henderson  (1895)  1  Ch.  742,  3  Ch.  202),  and  generally  in  the 
cases  classed  under  the  head  of '  mistake  common  to  both  parties  '. 

The  second  rule  carries  out  the  same  principle  as  the  first  rule, 
with  particular  reference  to  agreements.  The  appeal  to  good 
faith  shows  that,  in  the  cases  to  which  the  rule  is  to  be  applied, 
the  parties  are  assumed  to  be  well  aware  of  the  fact  that  a  literal 
interpretation  of  the  words  used  by  them  would  not  carry  out 
the  bargain  which  they  had  in  -dew  when  entering  upon  the 
agreement. 

The  reference  to  custom  is  only  a  particular  application  of  the 
general  principle.  Where  special  modes  of  expression  have, 
in  a  particular  trade  or  among  a  particular  class  of  people, 
a  meaning  different  from  the  ordinary  meaning,  it  would  clearly 
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be  against  good  faith^  in  the  case  of  an  agreement  between 
persons  accustomed  to  use  such,  special  meaning,  to  assert  that 
the  ordinary  meaning  was  intended. 

The  general  rules  as  to  the  interpretation  of  acts-in-the-law 
are  supplemented  by  the  rules  referred  to  below — 144  to  147 — 
as  to  the  manner  in  which  obligatory  duties  have  to  be  carried 
out,  in  the  absence  of  express  agreement  on  any  particular 
point. 

The  special  mles  as  to  the  computation  of  time  stated  in  the 
next  following  paragraph,  are  also  in  the  nature  of  rules  of 
interpretation. 

German  law  has  not  as  yet  availed  itself  of  the  device,  which 
has  with  great  advantage  been  introduced  in  England,  of  giving 
a  statutory  meaning  to  certain  expressions  commonly  used  in 
legal  documents  (see  for  instance  Conveyancing  Act  1881 
ss.  7-9),  except  in  so  far  as  certain  expressions  applied  to  certain 
kinds  of  matrimonial  contractual  arrangements  (such  as  '  general 
community  of  goods ', '  community  of  income  and  profits  ',  and 
■^  community  of  movables ' )  have  the  meaning  given  to  them 
respectively  by  B.G.B.  1437-1518,  1519-1548  (416).  and 
1549-1557. 

b.  Bules  as  to  Computation  of  Time. 
108.  The  B.G.B.  contains  a  series  of  rules  on  this  subject, 
which,  in  the  absence  of  express  provisions  to  the  contrary,  are 
to  be  applied  to  the  interpretation  of  all  Imperial  and  local 
statutes,  judicial  orders,  and  acts-in-the-law. — B.G.B.  186. 
They  provide  as  follows : 

aa.  As  to  the  beginning  of  a  period. 

(1)  If  a  period  begins  on  the  happening  of  any  event,  or  the 
doing  of  any  act,  then,  subject  to  the  exceptions  stated  sub  (2), 
the  day  on  which  the  event  happens,  or  on  which  the  act  is  done, 
is  not  included  in  the  computation  of  the  period — B.G.B.  187  (1). 

Illustration :  A  contract  for  services  is  terminable  fourteen  days 
after  notice.  The  notice  is  given  on  the  10th  April ;  the  fourteen 
days  run  from  the  11th  April  j  a  promise  to  pay  three  months 
after  date,  means  three  months  after  the  act  of  promise ;  there^ 
fore  the  date  on  which  the  promise  is  made  is  not  included  in 
the  computation. 
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(2)  If  a' period  is  to  commence  on  a  given  day,  such  day  is 
included  in  the  computation— B.G.B.  187  (2). 

Illustration  :  A  courier  is  engaged  for  three  months  from  the 
1st  January — ^the  1st  January  is  iacluded  in  the  period.  The 
same  rule  is  also  applicable  to  the  calculation  of  a  person^s  age  ; 
that  is  to  say,  the  day  of  birth  is  included  in  the  computation ; 
a  person  born  on  the  1st  January  completes  each  year  of  his  life 
on  the  31st  December. 

bb.  As  to  the  etid  of  a  jieriod. 

(1)  A  period  described  by  a  number  of  days  ends  with  the  end 
of  the  last  day— B.G.B.  188  (1). 

Illustration :  In  the  illustration  given  to  rule  aa.  (1)  the  period 
of  service  ends  at  the  end  of  the  24th  April,  but  under  the  effect 
of  rule  aa.  (2)  a  person  born  on  the  10th  April  completes  his  four- 
teenth day  at  the  end  of  the  23rd  April. 

(2)  A  period  described  by  weeks,  months,  years,  or  parts  of 
a  year,  in  a  case  coming  under  rule  aa.  (1),  ends  at  the  last 
moment  of  the  week-day  or  monthly  date  on  which  the  event 
■or  act  from  which  the  period  runs,  happened,  or  was  done ;  in 
a  case  coming  under  rule  aa.  (2)  it  ends  at  the  last  moment 
of  the  week-day  or  monthly  date  preceding  the  week-day  or 
monthly  date  at  which  the  period  began  to  run  —  B.G.B. 
188  (2). 

Illustration :  Under  B.G.B.  2  a  person  comes  of  age  on  the  com- 
pletion of  his  twenty-first  year ;  therefore  a  person  born  on  the 
30th  July,  1883,  comes  of  age  at  the  last  moment  of  the  29th 
July,  1904.  Under  English  law  the  rule  as  to  the  attainment  of 
majority  is  the  same  as  in  German  law,  but  as  rights  are  always 
deemed  to  exist  from  the  first  moment  of  the  day  on  which  they 
accrue,  the  person  in  question  would,  if  he  came  under  English 
law,  be  deemed  to  have  attained  his  majority  at  ^&  first  moment 
of  the  29th  July. 

(3)  Where  a  period  is  described  by  months,  and  where  the  day 
of  the  month  at  which,  according  to  the  computation  directed  by 
rule  (2),  the  period  would  end,  is  non-existent  in  the  particular 
month,  the  period  comes  to  an  end  at  the  last  moment  of  the  last 
day  of  such  month  (e.g.  if  a  house  is  let  for  two  months  from  the 
1st  January,  the  tenancy  comes  to  an  end  on  the  28th  February 
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in  an  ordinary  year,  and  on  the  29th  February  in  a  leap-year) — 
B.G.B.  188  (3). 

The  authors  of  the  B.G.B.  seem  to  have  overlooked  the  possi- 
bility of  a  period  described  by  years  ending  on  a  non-existing- 
monthly  date  (e.  g.  a  yearly  notice  given  on  the  29th  February, 
1904). 

cc.  Extension  of  a  period. 

Where  a  period  is  extended  by  the  addition  of  a  new  period, 
the  new  period  begins  to  run  from  the  moment  at  which  the 
original  period  ends — B.G.B.  190. 

dd.  Bate  falling  on  a  holiday. 

If  the  day  on  which  an  act  has  to  be  done  is  a  Sunday  or 
public  holiday,  the  business  day  next  succeeding  such  Sunday  or 
holiday  takes  its  place — B.G.B.  193.  (Under  English  law  the 
next  preceding  business  day  generally  takes  the  place  of  the  day 
originally  fixed ;  but  see  Bills  of  Exchange  Act  1882  s.  14  (1).) 

ee.  Mode  of  reckoning  portions  of  years,  months,  S^c. 

A  half-yearly  period  is  taken  as  equal  to  six  calendar  months, 
a  quarterly  period  as  equal  to  three  months,  a  half-monthly 
period  as  equal  to  fifteen  days ;  the  half-monthly  period,  if  it  has 
to  be  reckoned  in  combination  with  a  period  of  one  or  several 
months,  is  taken  as  coming  at  the  end  of  such  period — 
B.G.B.  189.  If  a  period  described  by  months  or  years  is  not 
continuous,  the  month  is  reckoned  at  thirty  days  and  the  year  at 
365  days  (e.  g.  if  a  person  having  a  right  to  be  away  from  his 
work  for  a  maximum  period  of  two  months  in  the  year,  takes 
the  whole  of  January  for  the  first  part  of  his  holiday,  and  takes 
the  remainder  of  his  holiday  in  July,  he  is  not  entitled  to  take 
more  than  twenty-nine  days  in  July) — B.G.B.  191.  The 
expression  '  beginning  of  the  month '  means  the  first,  '  middle  ' 
the  fifteenth,  and  '  end '  the  last  day  of  the  month — 
B.G.B.  192. 

In  the  case  of  any  mercantile  transaction  (36)  the  expression 
'  eight  days  '  means  what  it  says — H.G.B.  359  (2)  ;  but  in  all 
other  cases  the  expression,  according  to  the  meaning  given  to  it 
in  ordinary  German  language,  means  seven  days  only. 
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6.  Misrepresentation,  Fraud,  and  Unlawful  Threats 
a.   Misrepresentation  and  Fraud. 

109.  In  English  law  a  transaction,  induced  by  innocent  mis- 
representation, may  be  set  aside  under  the  rules  on  the  subject 
established  by  the  Courts  of  Equity.  No  corresponding  right 
exists  in  German  law.  A  person  is  not  entitled  to  relief  against 
an  act  induced  by  misrepresentation,  unless  the  misrepresentation 
was  intended  to  deceive  {arglistige  Tduschung).  Fraudulent 
misrepresentation  may  in  some  cases  consist  in  the  non-disclosure 
of  material  facts.  German  law  does  not,  like  English  law, 
single  out  special  transactions  as  acts  ulerrimae  fidei,  but 
determines,  according  to  the  circumstances  of  each  particular 
case,  whether  non-disclosure  is  fraudulent  or  not. 

An  act-in-the-law  which  is  induced  by  a  misrepresentation 
intended  to  deceive,  is  voidable  at  the  option  of  the  party 
deceived— B.G.B.  123  (1). 

The  fraudulent  misrepresentation  of  a  third  party  does  not 
entitle  the  party  deceived  by  it  to  avoid  the  act  induced  by  it, 
except  in  a  case  where  the  declaration  of  intention  constituting 
such  act  is  required  to  be  communicated  to  another.  In  such 
a  case  the  act  is  voidable  altogether  if  the  party  to  whom  the 
declaration  has  to  be  communicated  is  aware,  or  by  the  application 
of  proper  care  would  have  become  aware,  of  the  misrepresentation ; 
otherwise  it  is  only  voidable  as  against  any  person  deriving  a  right 
under  the  act  with  knowledge,  or  imputed  knowledge,  of  the  mis- 
representation— B.G.B.  123. 

Illustration :  A,  who  is  falsely  told  by  I)  that  B  has  a  valid 
patent  for  an  invention,  makes  an  agreement  with  B  for  the 
purchase  of  this  patent  {B  not  assuming  any  responsibility 
for  its  validity),  and  for  the  employment  of  C  as  manager  of  a 
business  to  work  the  patent  (see  141).  If  B  is  aware,  or  by 
the  application  of  proper  care  would  have  become  aware,  of  the 
invalidity  of  the  patent,  the  agreement  is  voidable  altogether ; 
if  B  excusably  believes  that  the  patent  is  valid,  but  C  is  aware 
of  the  invalidity,  the  right  derived  by  B  under  the  agreement  is 
not  forfeited  on  that  ground,  but  the  agreement  may  be  avoided 
in  so  far  as  C  derives  any  right  thereunder,  ^^s  right  may, 
however,  be  defeasible  on  the  ground  of  mistake  (99). 

The  right  to  avoid  an  act-in-the-law,  voidable  by  reason  of 
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fraudulent  misrepreseatatioiij  is  barred  by  the  lapse  of  one  year 
from  the  date  of  the  discovery  of  the  misrepresentation,  and 
cannot  in  any  case  be  exercised  after  the  lapse  of  thirty  years 
from  the  date  of  the  act — B.G.B.  124. 

Under  English  law  an  agreement  induced  by  the  fraud  of 
a  third  party  is  not  voidable  or  void  on  the  ground  of  mis- 
representation, but  such  an  agreement  will  generally  be  held 
void  on  the  ground  of  mistake  (99) ;  if  any  party  benefiting  by 
the  agreement  is  aware  of  the  fraud  he  would,  as  a  general  rule, 
be  held  to  be  a  participator  in  the  fraud. 

b.   TJnlawfal  Threats, 

110.  An  act-in-the-law  induced  by  unlawful  threats  is  void- 
able at  the  option  of  the  party  induced  by  such  threats,  whether 
proceeding  from  a  party  to  the  act  or  from  a  third  party — 
B.G.B.  133  (1). 

It  will  be  seen  that  this  rule  goes  much  further  than  the 
English  rule  as  to  duress  under  which  relief  is  not  obtain- 
able except  in  a  case  of  actual  or  threatened  physical  violence, 
committed  by  a  party  to  the  transaction;  an  act  done  under 
the  influence  of  actual  violence  would,  under  German  law,  not 
be  looked  upon  as  a  manifestation  of  the  will  of  the  party 
compelled  thereby,  and  would  on  that  ground  alone  be  in- 
operative. The  expression  unlawful  threat  includes  any  threat 
prohibited  by  law  (e.g.  a  threat  of  criminal  proceedings). 

The  right  of  avoidance  is  barred  after  the  lapse  of  a  year 
from  the  time  at  which  the  influence  of  the  threat  has  ceased  to 
be  effective,  and  cannot  in  any  case  be  exercised  after  the  lapse 
of  thirty  years  from  the  date  of  the  act— B.G.B.  124. 

7.     ACTS-IN-THE-LAW   SUBJECT   TO    CONDITIONS    OR   STIPULATIONS 

AS  TO  Time 

a.   Conditions. 

aa.   Generally. 

111.  The  effect  of  an  act-in-the-law  may  be  made  subject  to 
the  happening  of  an  uncertain  future  event,  which  is  called 
a  condition  (Bedingung).  The  event  must  be  objectively  uncertain. 
Mere  subjective  uncertainty  is  insufiicient. 
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Illustration  :  A  receives  a  cablegram  from  a  distant  colony  to 
the  effect  that  he  has  a  grandchild,  without  any  indication  as  to 
its  sex.  He  executes  a  settlement  to  be  operative  in  the  event 
of  the  grandchild  being  a  male ;  this  is  not  a  '  condition '  within 
the  meaning  of  the  B.G.B.j  as  ^'s  uncertainty  as  to  the  sex  of 
the  child  is  purely  subjective. 

Under  English  law  the  word '  condition '  has  a  wider  meaning; 
a  promise  being  deemed  to  be  a  conditional  promise  if  it  is  made 
dependent  on  the  existence  of  any  fact  present  or  future,  certain 
or  uncertain.  Thus  under  the  Sale  of  Goods  Act  1893  s.  11, 
a  stipulation  as  to  the  quality  of  existing  goods  may  be  a  con- 
dition of  the  vahdity  of  a  contract  for  sale,  though  such  quality 
is  a  present  fact  and  objectively  certain. 

If  an  act  is  to  be  inoperative,  unless  a  specified  event  happens, 
the  condition  is  called  a  condition  precedent  (atcfscMebende  Bedin- 
givng) ;  if,  on  the  other  hand,  the  operativeness  of  an  act  is  to 
come  to  an  end  on  the  happening  of  a  specified  event,  the  con- 
dition is  called  a  condition  subsequent  {aufldsende  Bedingwng).  In 
the  case  of  a  condition  precedent,  a  new  state  of  things  is  created 
by  the  fulfilment  of  the  condition;  in  the  case  of  a  condition 
subsequent,  its  fulfilment  restores  the  former  state  of  things. 

Illustration :  A  promise  to  pay  £1,000  to  B,  if  he  shall  at  any 
time  be  called  to  the  Bar,  is  a  promise  subject  to  a  condition 
precedent;  a  promise  to  pay  a  yearly  sum  to  B,  which  yearly 
sum  shall  cease  to  be  payable  in  the  event  of  his  being  called  to 
the  Bar,  is  a  promise  subject  to  a  condition  subsequent. 

Certain  kinds  of  conditions  are  called  unreal  conditions 
{undgentliche  Bedingungen),  because  they  are  conditions  in  appear- 
ance only,  and  do  not  correspond  to  the  definition  given  above. 
This  is  the  case  whenever  it  is  either  absolutely  certain  that  the 
specified  event  must  happen  or  absolutely  certain  that  it  cannot 
happen.  The  effect  of  an  unreal  condition  of  the  first-mentioned 
kind — illogically  called  a  necessary  condition  {notwendige  Bedin- 
gung') — is  the  same  as  if  there  had  been  a  real  condition,  and 
as  if  the  event  had  happened ;  the  effect  of  an  unreal  condition 
of  the  kind  secondly  mentioned — equally  illogically  called  an 
impossible  condition  {unmogliclie  Bedingung) — is  the  same  as  if 
there  had  been  a  real  condition  and  the  event  had  not  happened.^ 

^  Under  Roman  law  an  '  impossible  condition '  contained  in  a  testa- 
mentary disposition  was  looked  upon  as  non-existent,  but  the  B.O.B.  does 
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A  condition  the  performance  of  which  is  dependent  on  the 
choice  of  the  person  on  whom  a  right  is  conferred  conditionally 
is  called  a  potestative  condition  {Potestativhedingung).  Potestative 
conditions  must  be  distinguished  from  burdens  imposed  upon 
gifts  inter  vivos  or  testamentary  gifts  (204,  501).  In  the  case  of 
a  potestative  condition  precedent  the  whole  transaction  remains 
in  suspense  until  the  performance  of  the  condition  ;  in  the  case 
of  a  gift  subject  to  a  burden  the  gift  is  operative  subject  to 
the  right  of  the  donor  or  of  his  heirs  to  enforce  the  obliga- 
tion imposed  by  the  burden  or  (in  certain  events)  to  demand 
restitution. 

bb.  Period  of  suspense. 

112.  The  expression  'period  of  suspense^  is  used  to  indicate 
the  period  of  time  during  which  it  is  uncertain  whether  a  con- 
dition will  be  fulfilled  or  not.  The  rights  and  duties  of  the 
intended  parties  during  such  period  of  suspense  are  governed  by 
the  following  rules : 

(1)  In  the  absence  of  any  stipulation  to  the  contrary  the 
effects  of  the  fulfilment  of  a  condition  only  operate  as  from  the 
date  of  fulfilment— B.G.B.  158. 

Illustrations :  1.  A  person  entitled  to  the  ownership  of  an 
estate,  on  condition  of  his  attaining  the  age  of  twenty-one,  is 
not  entitled  to  the  rents  or  profits  received  or  chargeable  with 
the  outgoings  paid  during  the  period  of  suspense. 

2.  A  person  who  forfeits  an  estate  in  the  event  of  his 
re-marriage  may  retain  the  rents  and  profits  and  is  chargeable 
with  the  outgoings  during  the  period  of  suspense. 

(2)  If  the  condition  was  imposed  with  a  stipulation  providing 
that  on  its  fulfilment  the  effects  of  such  fulfilment  shall  operate 
as  from  a  prior  date  the  intended  parties  must,  as  far  as  possible, 
place  each  other  in  the  position  which  they  would  have  mutually 
occupied  if  the  condition  had  been  fulfilled  at  such  prior  date — 
B.G.B.  159. 

Illustration  :  A  person  entitled  to  the  ownership  of  an  estate, 
on  condition  of  his   attaining  the  age  of  twenty-one,  under  a 

not  admit  this  exception  to  the  general  rule.  If  under  Roman  law  a  legacy- 
was  made  payable  in  the  event  of  the  sun  not  rising  on  any  particular  day 
the  legatee  became  entitled  on  the  testator's  death  ;  under  modern  German 
law  the  legacy  is  not  payable. 
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testamentary  disposition,  providing  that,  in  the  event  of  his 
attaining  that  age,  he  is  to  be  entitled  to  such  ownership  as  from 
the  date  of  the  testator's  death,  is  entitled  to  claim  the  fruits  and 
profits  obtained  during  the  period  of  suspense  by  the  person, 
who  under  the  will  or  under  the  statutory  rules  (473)  was  in 
possession  during  such  period ;  on  the  other  hand  such  person  is 
entitled  to  the  re-imbursement  of  his  outlay  for  outgoings. 

(3)  Where  any  object  has  been  sold  or  mortgaged  subject  to 
a  condition  precedent,  any  subsequent  disposition^  relating  to 
such  object  made  during  the  period  of  suspense  is,  in  the  event 
of  the  condition  being  fulfilled,  inoperative,  in  so  far  as  it  would 
frustrate  or  restrict  the  effects  of  the  conditional  disposition ;  but 
a  third  party  deriving  title  under  any  such  subsequent  disposition 
may  acquire  an  indefeasible  right  under  the  rules  protecting 
a  person  who  in  good  faith  acquires  a  right  from  another  whose 
title  is  defective  (333).  The  same  rule  is  applied — mutatis 
mutandis — to  any  disposition  relating  to  an  object  held  subject 
to  a  condition  subsequent — B.G.B.  161. 

Illustration :  A  sells  a  horse  to  B,  on  condition  of  its  winning 
the  Derby,  retaining  possession  of  the  horse  ;  he  subsequently 
sells  and  delivers  the  same  horse  to  C  during  the  period  of 
suspense.  If  the  horse  does  not  win  the  Derby  the  sale  to  C  is 
valid  in  any  event ;  if  it  wins  the  Derby  C  retains  the  ownership 
of  the  horse  unless  he  knew  of  the  previous  conditional  sale,  or 
unless  his  ignorance  was  due  to  gross  negligence. 

(4)  A  person  entitled  to  any  right  on  the  fulfilment  of  a 
condition  precedent,  or  whose  right  is  restored  by  the  fulfilment 
of  a  condition  subsequent,  is  in  the  event  of  the  fulfilment  of  the 
condition  entitled  to  claim  compensation  from  the  party  whose 
right  is  terminated  by  the  fulfilment  of  the  condition,  if  such 
party  by  his  wilful  or  negligent  default  during  the  period  of 
suspense  has  caused  the  frustration  or  restriction  of  the  right — 
B.G.B.  160. 

Illustration :  If  an  object  sold  subject  to  a  condition  precedent 
is  during  the  period  of  suspense  sold  and  delivered  to  another 
purchaser  who  acquires  a  good  title  under  rule  (3),  the  first 
purchaser  is,  on  the  fulfilment  of  the  condition,  entitled  to  com- 
pensation from  the  person  by  whom  the  second  sale  was  effected. 

"  A  disposition  made  by  a  judgment-creditor,  or  by  a  trustee  in  bankruptcy 
of  the  person  by  whom  the  conditional  disposition  was  made,  is  deemed 
a  disposition  made  by  such  person — B.G.B.  161  (1). 

fiCHUSTER  1 
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cc.  Effect  of  unlawful  interference. 

113.  A  party  who,  in  violation  of  the  requirements  of  good 
faith,  promotes  or  frustrates  the  fulfilment  of  a  condition,  is  not 
allowed  to  benefit  by  the  effect  of  such  unlawful  interference. 
If  the  fulfilment  is  brought  about  in  such  manner,  the  result  is 
the  same  as  if  the  condition  had  not  been  fulfilled ;  if  the  fulfil- 
ment is  frustrated  in  such  manner,  the  result  is  the  same  as  if 
the  condition  had  been  fulfilled — B.G.B.  162. 

In  the  case  of.  a  'potestative  condition '  (111),  the  promotion 
or  hindrance  of  its  fulfilment  is  not  of  course  against  good  faith, 
if  proceeding  from  the  party  on  whose  volition  the  fulfilment 
of  the  condition  is  made  dependent,  but  it  may  be  an  act  of  bad 
faith  if  proceeding  from  the  other  party. 

Illustration :  A  party  who  is  to  receive  a  certain  payment,  on 
condition  of  completing  a  certain  work  by  a  certain  time,  may  of 
course  work  as  hard  as  he  likes  for  the  purpose  of  completing 
the  work  within  the  stipulated  time,  but  if  the  completion  of 
the  work  is  prevented  by  the  interference  of  the  party  who  has 
undertaken  the  payment,  the  above-mentioned  rule  takes  effect, 
and  the  condition  is  deemed  to  have  been  fulfilled. 

b.   Stipulations  as  to  Time. 

114.  It  may  be  stipulated  by  an  act-in-the-law  that  its  effects 
are  to  begin  or  to  come  to  an  end  after  the  efl3uxion  of  a  certain 
period  of  time.  If  it  is  uncertain  whether  the  end  of  such  period 
wiU  ever  be  reached  {dies  incertus  an,  certus  quando  ;  dies  incertus 
an,  incertus  qwando),  the  stipulation  as  to  time  is  really  in  the 
nature  of  a  condition. 

A  stipulation  as  to  time  {Zeithestimmung),  in  the  technical  sense 
of  the  word^  only  exists  in  cases  in  which  it  is  certain  that  the 
act  will  become  operative,  or  cease  to  be  operative,  at  the  end  of 
the  stipulated  period  of  time ;  on  the  other  hand,  the  length  of 
the  period  of  time  may  either  be  ascertainable  beforehand  or 
otherwise.  Whether  A  promises  to  pay  JB  or  his  estate,  a  yearly 
sum  for  a  period  of  five  years  from  the  date  of  the  promise  (dies 
certus  an,  certus  quando),  or  whether  the  death  of  C  be  stipulated 
for  as  the  ejid  of  the  period  of  payment  {dies  certus  an,  incertus 
quando),  the  stipulation  as  to  time  comes  within  the  definition. 

The  rules  as  to  dealings  with  the  property  during  the  inter- 
mediate period  are  the  same — mutatis  mutandis — as   the  rules 
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as  to  dealings  with  property   during  the   period  of  suspense 
pending  the  fulfihnent  of  a  condition — B.G.B.  163. 

8.  Agency 
a.   Definition  of  the  Term. 

115.  An  act  of  agencj  (Fertreiunff),  within  the  meaning  of  the 
German  term,  is  a  manifestation  of  the  agent^s  volition  intended 
to  operate,  as  if  it  were  a  manifestation  of  the  principal's  volition. 
A  mere  act  of  transmission  is  not  an  act  of  agency  within  the 
meaning  of  the  German  law ;  a  person  transmitting  a  declaration 
of  intention  is  called  a  messenger  {Bote),  and  is  not  within  the 
definition  of  an  agent. 

An  agent  must  also  be  distinguished  from  a  person  acting  in 
his  own  name,  though  employed  on  behalf  of  another  person. 
Thus  a  '  commission  merchant '  (339)  employed  to  buy  goods,  but 
dealing  with  the  vendor  of  the  goods  in  his  own  name,  is  not  an 
agent  within  the  meaning  of  the  German  definition. 

In  the  usual  English  terminology  the  expression  'agent'  is 
frequently  applied  to  designate  any  person  employed  by  another, 
whether  as  a  messenger,  as  an  independent  contractor,  or  as  an 
agent  within  the  meaning  defined  above,  but  in  the  course  of 
this  treatise  it  will  be  used  in  the  narrower  sense  only. 

An  act  of  agency  is  '  active '  where  the  agent  makes  a  declara- 
tion of  intention  on  his  principal's  behalf  ;  it  is  '  passive '  where 
he  receives  a  declaration  of  intention  addressed  to  the  principal 
through  his  agency.  As,  according  to  the  definition,  the  act 
of  agency  must  be  a  manifestation  of  the  agent's  own  volition, 
active  or  passive  aots  of  agency  on  the  part  of  a  person  under 
incapacity  are  inoperative,  but  by  virtue  of  an  express  enactment 
contained  in  B.G.B.  165,  the  effectiveness  of  an  active  or 
passive  act  of  agency  is  not  impaired  by  the  fact  that  the  agent 
is  of  restricted  capacity. 

b.    Modes  of  establishing  Agency. 

aa.  Agency  created  by  Legal  Rules. 

lie.  Powers  of  agency  are  frequently  conferred  by  legal 
rules  on  persons  standing  in  certain  relations  to  others.  The 
powers  of  the    statutory  agent   who  acts    on   behalf   of   any 

I  a 
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person  under  incapacity,  or  in  concurrence  with  any  person 
jf  restricted  capacity  (92),  and  of  the  '  primary  agents ' 
ivho  act  on  behalf  of  the  corporate  bodies  referred  to  above 
'52),  as  well  as  those  exercisable  by  a  partner  in  a  mercan- 
tile partnership  on  behalf  of  such  partnership  (68),  or  by  a  wife 
m  her  husband's  behalf  (412)  sub  (5),  are  all  powers  conferred 
by  legal  rules. 

In  each  of  these  cases,  the  law  either  defines  the  powers 
3onclusively  or  establishes  a  presumption  in  favour  of  certain 
iefined  powers ;  where  a  mere  presumption  is  established,  the 
jfEect  of  restrictions  on  third  parties  is  made  subject  to  certain 
3onditions  as  to  publicity.^ 

bb.   Agency  created  ly  Act  of  Principal. 
(1)  Generally. 

117.  The  authority  of  an  agent  to  act  on  behalf  of  his  principal, 
fvrhere  not  given  by  legal  rules,  is  created  by  an  act  of  the 
principal.  The  agent's  power  derived  under  such  an  act  is 
termed  Follmackt  in  German  law,  and  is  here  translated  by 
the  term  '  power  of  agency '.  The  English  term  '  power  of 
ittomey  '■ — by  which  an  ordinary  translator  renders  Yollmacht — 
is  inappropriate,  as  it  suggests  the  idea  of  a  formal  document, 
(vhereas  the  German  power  of  agency  can  be  conferred  in- 
Eormally  and  even  by  implication.  The  rule  of  English  law, 
Mjcording  to  which  an  authority  to  execute  a  contract  under  seal 
must  be  given  by  deed  under  seal,  has  no  counterpart  in  German 
'aw,  it  being  expressly  enacted  that  the  declaration  bf  intention, 
by  which  a  power  of  agency  is  conferred,  need  not  be  made  in  the 
form  required  for  the  act  which  it  authorizes — B.G.B.  167  (2). 

The  declaration  of  intention  conferring  the  power  of  agency 
must  be  communicated  to  the  agent  who  receives  authority 
bo  act  thereunder,  or  to  the  party  with  whom  the  agent  is 
authorized    to    transact  business   on  the    principal's   behalf — 

'  A  foreign  life  insurance  company,  -with  an  establishment  in  Germany, 
must  appoint  an  agent  with  unrestricted  powers  to  enter  into  life  insurance 
and  annuity  contracts  (German  Private  Insurance  Statute  of  1901  s.  86)  ; 
but  as  the  appointment  must  always  be  made  by  a  written  document,  the 
power,  though  prescribed  by  law,  is  one  created  by  the  principal's  act. 
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B.G.B.  167  (1) ;  it  is  in  the  nature  of  a  unilateral  act,  and  the 
rules  as  to  the  communication  of  unilateral  acts  required  to 
be  communicated  to  other  parties  (96)  are  applicable  to  it. 

(2)  Powers  of  Agency  conferred  on  Mercantile  Employees. 
(a)  Powers  of  Procuration  {Prokura). 

118.  The  H.G.B.  contains  special  rules  on  this  subject,  and 
distinguishes  between  Prokura  (power  of  procuration)  and  Hand- 
hingsvollmacht  (mercantile  power  of  agency);  the  power  of 
procuration  differs  from  the  ordinary  power  of  agency,  both 
in  the  mode  of  its  creation  and  in  the  fact  that  the  scope  of  the 
authority  of  an  agent  with  powers  of  procuration  is  defined 
by  law;  managers  and  confidential  clerks  are  thus  enabled 
to  act  on  behalf  of  their  principals,  without  giving  rise  to  doubts 
as  to  the  scope  of  their  authority.  In  England  it  is  customary 
to  confer  similar  powers,  but  their  scope  depends  upon  the 
special  circumstances  of  each  case,  and  is  generally  unknown 
to  the  third  parties  dealing  with  the  person  who  signs  the 
name  of  his  employer's  firm  with  the  prefix  'p.p.'  and  the 
addition  of  his  own  name.^ 

A  power  of  procuration  within  the  meaning  of  the  B.G.B.  can 
only  be  conferred  :  (1)  by  a  person  who  is  a  mercantile  trader  in 
the  full  sense  of  the  word  ( VoUkaufmann)  (36) ;  (2)  by  a  mercan- 
tile partnership,  or  commandite  partnership  (68,  69) ;  (3)  by 
a  share  company  (69)  ;  (4)  by  a  limited  partnership  (61)— 
H.G.B.  4,  116,  161,  232,  820;  Lim.  P.  Act  46. 

The  declaration  of  intention,  by  which  a  power  of  procuration 
is  conferred,  must  be  made  by  express  words,  and  must  be  com- 
municated to  the  person  on  whom  the  power  is  conferred,  or 
to  a  third  party,  or  must  be  made  by  public  announcement, 
or  by  registration  in  the  Commercial  Register — H.G.B.  48  (1). 

The  power  of  procuration  enables  the  person  on  whom  it  con- 
fers authority  to  bind  his  principal  or  principals  by  all  trans- 
actions (except  sales  or  mortgages  of  immovables)  which  come 
within  the  scope  of  mercantile  trade,  even  if  they  are  entirely 

1  The  English  Bills  of  Exchange  Act  1882  s.  25  gives  a  meaning  to  a  signa- 
ture per  procuration  which  is  entirely  opposed  to  commercial  usage.  ' 
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outside  the  range  of  the  particular  class  of  business  transacted  by 
the  principal  or  principals — H.G.B.  49. 

The  powers  may  be  restricted,  as  between  the  principal  and 
the  agent,  but  except  in  cases  of  fraud,  such  a  restriction  does  not 
operate  against  third  parties,  even  where  they  are  afEected  with 
notice  of  the  restriction — H.G.B.  50  (1,  2). 

Where  the  principal  or  principals  carry  on  several  business 
establishments,  the  powers  may  be  restricted  to  transactions 
entered  upon  on  behalf  of  one  of  such  establishments,  but  such 
a  restriction  is  operative  only  in  so  far  as  each  establishment  carries 
on  business  under  a  distinctive  firm  name — H.G.B.  50  (3). 

A  power  of  procuration  may  be  conferred  on  several  employees 
collectively,  or  on  an  employee  jointly  with  a  partner  in  a  firm, 
(where  such  partner  himself  has  not  full  powers  of  agency); 
in  the  case  of  a  share  company  it  may  be  conferred  on  an 
employee  jointly  with  a  member  of  the  directorate — H.G.B. 
48  (2),  125  (3),  232  (2). 

(b)  Ordinary  Mercantile  Power  of  Agency  {Handltmgsvolhmcht). 

119.  An  ordinary  mercantile  power  of  agency  is  conferred  in 
the  same  way  as  any  other  power  of  agency.  If  the  authority 
extends  to  the  whole  conduct  of  a  mercantile  business,  it  is 
deemed  to  include  the  power  to  enter  into  all  kinds  of  trans- 
actions usual  in  any  branch  of  the  particular  kind  of  business. 
If  it  only  extends  to  special  kinds  of  business,  occurring  in  the 
course  of  mercantile  trade,  it  is  deemed  to  include  the  power 
to  enter  into  all  transactions  usually  occurring  in  the  case  of  such 
special  krads  of  business — H.G.B.  54  (1).  It  does  not,  in  the 
absence  of  an  express  declaration  to  the  contrary,  include  a  power 
to  sell  or  mortgage  immovables,  to  raise  loans,  or  to  conduct  legal 
proceedings — H.G.B.  54  (2).  Other  restrictions  of  the  power 
do  not  operate  against  a  third  party  unless  he  is  aware  of  such 
restrictions,  or  would  have  been  aware  of  them  if  he  had  applied 
proper  care — H.G.B.  54  (3). 

A  traveller  authorized  to  transact  business  outside  the  place 
where  the  establishment  by  which  he  is  employed  is  situate, 
comes  under  the  same  rules  as  other  employees  with  ordinary 
powers  of  agency.  He  is,  however,  presumed  to  have  power  : 
(1)  to  collect  the  invoice  amount  of  the  goods  sold  by  him; 
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(2)  to  give  credit  for  the  periods  of  time  usual  in  the  particular 
trade ;  (3)  inter  praesentes — to  receive  declarations  as  to  the 
defects  in  the  goods  sold  by  him  (192) — H.G.B.  55. 

A.  mercantile  power  of  agency  may  be  conferred  on  an  em- 
ployee in  the  principalis  establishment  or  on  a  '  mercantile  agent ' 
{Handlungsagent).  A  person  is  a  mercantile  agent  who,  without 
being  an  employee  in  the  principal's  establishmentj  is  permanently 
employed  in  the  transaction  of  business  for  the  purposes  of  the 
principal's  mercantile  trade — H.G.B.  84  (1).  If  a  mercantile 
agent  has  power  to  transact  business  so  as  to  bind  the  principal, 
he  is,  as  regards  his  power  of  agency,  in  the  same  position  as 
a  mercantile  employee  ;  if,  on  the  other  hand,  he  has  only  powers 
to  act  as  an  intermediary  between  the  principal  and  third  parties, 
a  transaction,  entered  upon  by  him  on  behalf  of  the  principal, 
requires  ratification  ;  such  a  transaction  is,  however,  deemed  to 
be  ratified,  unless  the  principal,  immediately  on  becoming  aware 
of  the  same,  repudiates  it  by  notice  communicated  to  the  other 
party  thereto— H.G.B.  85. 

A  mercantile  agent  who  is  not  acting  as  traveller  is  not,  in  the 
absence  of  a  special  authority  to  that  effect,  entitled  to  receive 
payments  on  behalf  of  the  principal,  he  is,  however,  presumed  to 
be  authorized  to  receive  notices  as  to  defects  of  goods  and  other 
similar  matters — H.G.B.  86,  87. 

e.   Effect  of  Absence  of  Authority, 
aa.   Ratification. 

120.  No  question  as  to  agency  can  arise  under  German  law 
in  the  case  of  acts  done  on  behalf  of  unnamed  or  undisclosed 
principals.  A  person,  who  does  not  professedly  act  on  behalf 
of  a  named  principal,  cannot  be  treated  as  an  agent,  and  a  person, 
who  was  not  named  as  principal  by  the  agent  acting  on  his 
behalf,  cannot  be  treated  as  principal  by  the  other  party — 
B.G.B.  164  (1)  ;  177  (1).  '  If  the  intention  to  act  on  behalf  of 
another  is  not  made  manifest,  the  absence  of  the  intention 
of  a  person  to  act  on  his  own  behalf  cannot  be  taken  into 
consideration'— B.G.B.  164  (2). 

The  rules  as  to  unauthorized  agency,  therefore,  only  refer  to 
cases  in  which  a  person,  without  authority  to  do  so,  purports 
to  act  on  behalf  of  a  named  principal. 
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(1)  Butification  of  Agreements. 

An  agreement  to  which  an  unauthorized  agent  is  a  party, 
may  be  made  oi^erative  by  the  ratification  of  the  alleged 
principal  which  may  be  communicated  to  the  agent  or  to  the 
other  party. 

The  right  of  the  alleged  principal  to  ratify  the  agreement  is 
forfeited  if,  after  being  called  upon  by  the  other  party  to  declare 
his  intention,  he  fails  to  do  so  within  two  weeks  from  the  date 
of  the  communication  of  the  request ;  if  such  a  request  is  made, 
the  ratification  is  inoperative  unless  communicated  to  the  party 
making  it— B.G.B.  177  (2). 

If  the  other  contracting  party  knew  of  the  absence  of 
authority,  he  is  bound  until  the  time  for  ratification  has  elapsed ; 
if  he  was  ignorant  of  the  absence  of  authority,  he  may  repudiate 
the  contract  at  any  time  before  the  ratification  has  been  com- 
municated. The  repudiation  may  be  addressed  to  the  alleged 
principal  or  to  the  agent,  and  is  subject  to  the  ordinary  rules 
as  to  the  communication  of  declarations  of  intention  (96) — 
B.G.B.  178. 

(2)  Ratification  of  Unilateral  Acts. 

In  the  case  of  unilateral  acts,  the  rules  are  somewhat  difEerent. 
The  party,  to  whom  the  declaration  of  intention  (e.  g.  a  declara- 
tion containing  a  notice  to  determine  a  lease)  is  made  on  behalf 
of  an  alleged  principal,  may,  unless  the  principal  has  informed 
him  of  the  agent's  authority,  demand  the  production  of  a  written 
power,  and  in  the  case  of  the  non-production  of  this  power  may 
repudiate  the  transaction  at  once — B.G.B.  174.  If  he  fails 
to  avail  himself  of  this  right  and  raises  no  question  as  to  the 
alleged  power  of  agency,  or  if  knowing  of  its  absence  he  acquiesces 
in  that  fact,  the  position  of  both  parties  is  the  same  as  in  the 
case  of  an  agreement — B.G.B.  180. 

If  a  unilateral  declaration  of  intention  is  communicated  to 
a  person  who  consents  to  receive  it  on  behalf  of  another,  but  has 
no  authority  to  do  so  (e.  g.  if  a  notice  to  determine  a  lease  is 
addressed  to  the  lessor's  solicitor  without  the  lessor's  authority), 
ratification  may  take  place  in  the  same  way  as  in  the  case  of  an 
active  act  of  agency — B.G.B.  180. 
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bb.  Liahilities  of  Unauthorized  Agent. 

121.  Under  English  law  a  person  who  in  good  faith  acts 
as  agent  for  another,  without  authority  to  do  so,  is  liable  in 
damages  by  reason  of  his  implied  warranty  of  authority ;  on  the 
other  hand  a  person  who  in  bad  faith,  and  with  knowledge  of  the 
absence  of  authority,  acts  as  agent  for  another  renders  himself 
liable  to  an  action  of  deceit.  No  liability  is  of  course  incurred 
if  the  absence  of  authority  was  known  to  the  other  party. 
The  rules  of  German  law  are  similar  in  effect  but  of  a  more 
elaborate  nature. 

No  liability  is  incurred  by  the  unauthorized  agent : 

(1)  if  the  other  party  was,  or,  by  the  application  of  proper 
care,  would  have  become  aware  of  the  absence  of  authority ; 

(3)  if  the  unauthorized  agent  was  a  person  of  restricted  capacity 
(94),  and  his  statutory  agent  did  not  give  the  required  assent — 
B.G.B.  179  (3). 

Subject  to  these  exceptions  a  person  alleging  powers  of  agency, 
which  he  does  not  in  fact  possess,  is  liable  to  another  party  with 
whom  he  enters  into  an  agreement  on  behalf  of  a  principal 
in  the  following  manner  : 

(1)  if  the  alleged  agent  knew  that  he  had  no  authority,  the 
other  party  may  at  his  option  either  proceed  with  the  agree- 
ment, substituting  the  agent  as  a  party  in  the  place  of  the  alleged 
principal,  or  repudiate  it  and  claim  full  damages ; 

(2)  if  the  absence  of  authority  was  unknown  to  the  alleged 
agent  (e.  g.  if  the  withdrawal  of  the  principal's  authority  had 
been  declared  in  the  manner  authorized  in  the  case  of  an  absent 
addi-essee  (96),  and  had  not  reached  him  ;  or  if  he  excusably  mis- 
understood the  principal's  intentions),  the  other  party  can  only 
claim  damages  for  his  '  negative  interest '  in  the  agreement ; — 
as  to  the  distraction  between  full  damages  and  the  'negative 
interest '  in  the  agreement  see  169  rule  (2) — B.G.B.  179  (1,  2). 

d.    Operation  of  Powers  of  Agency, 
aa.  As  between  Principal  and  Third  Party. 

122.  A  declaration  of  intention,  made  by  an  agent  on  behalf 
of  his  principal  and  within  the  scope  of  his  authority,  is  im- 
mediately operative  for  or  against  the  principal.     It  is  immaterial 
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for  this  purpose,  whether  the  fact  that  the  agent  is  acting  for 
a  specified  principal  is  stated  expressly  or  is  apparent  from  the 
surrounding  circumstances — B.G.B.  164  (1). 

In  a  corresponding  manner  a  declaration  of  intention  com- 
municated to  an  agent  who  receives  it  on  behalf  of  his  principal, 
and  has  authority  to  do  so,  is  binding  on  the  principal — B.G.B. 
164  (3). 

The  identity  of  the  principal  must  be  made  known  to  the  party 
dealing  with  the  agent,  but  it  is  not  necessary  that  his  name 
should  be  expressly  mentioned ;  (e.  g.  a  salesman  in  a  shop  does 
not  expressly  state  that  he  is  selling  the  goods  on  behalf  of  his 
employer,  yet  his  intention  to  do  so  appears  clearly  from  the 
circumstances).^ 

The  operation  of  the  powers  of  agency  is  consequently  dependent 
on  the  presence  of  two  factors,  viz. :  (1)  the  principal's  authority 
(either  existing  at  the  time  of  the  act  or  supplied  by  subsequent 
ratification) ;  (2)  the  communication  of  the  fact  that  the  act  is 
done  on  the  principal's  behalf. 

An  act  done  on  the  principal's  behalf,  though  binding  on  the 
principal,  is  the  agent's  act,  and  the  rules  as  to  the  knowledge  of 
facts,  as  to  discrepancies  between  real  and  apparent  intention 
(98,  99),  and  as  to  the  influence  of  fraud  (102),  or  unlawful 
threats  (103),  are  therefore  applied  with  reference  to  the  agent's, 
and  not  with  reference  to  the  principal's  knowledge  or  mental  con- 
dition. This  rule  is  expressly  declared  by  B.G.B.  166  (1),  and 
substantially  agrees  with  the  corresponding  rule  of  English  law. 

It  is,  however,  clear  that  such  a  rule,  though  in  harmony  with 
the  technical  character  of  agency,  would,  if  it  stood  alone,  give 
a  wide  opportunity  for  fraud.  It  would  manifestly  be  unfeiir 
if  a  principal,  with  knowledge  of  a  defect  in  the  title  to  any 
property,  could  instruct  his  agent  who  was  ignorant  of  it  to 
purchase  such  property,  and  thus  obtain  the  protection  afforded 
to  a  purchaser  without  notice,  by  taking  advantage  of  the  agent's 
ignorance.  English  law  is  somewhat  uncertain  on  this  subject 
(see  Blackburn  v.  Vigors  12  A.C.  531),  but,  according  to  German 
law,  a  principal,  who  has  given  definite  instructions  to  an  agent 

'  The  general  rule  is  contained  in  B.G.B.  164  (1) ;  a  special  rule  to  the 
same  effect  as  to  the  acts  of  the  managers  of  a  limited  partnership  is  laid 
down  by  Lim.  P.  Act  36. 
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appointed  by  his  own  act  (117),  cannot  take  advantage  o£  the 
fact  that  such  agent  was  ignorant  of  circumstances  of  which 
the  principal  was  aware,  or  of  which  he  would  have  become 
aware,  if  he  had  applied  proper  diligence  ^ — B.G.B.  166  (2). 

Where  the  powers  of  agency  are  conferred  by  rules  of  law 
(116),  or  where  the  agent  is  not  acting  in  pursuance  of 
definite  instructions,  the  difficulty  is  met  by  the  rules  as  to 
fraudulent  misrepresentation  made  by  third  parties  (109),  it  being 
remembered  that  intentional  non-disclosure  of  material  facts  is 
frequently  deemed  fraudulent  misrepresentation.  If  therefore 
a  wife,  acting  under  her  statutory  power  of  agency  in  good 
faith,  buys  goods  known  by  her  husband  to  be  stolen  goods,  the 
husband  cannot  take  advantage  of  the  wife's  ignorance,  though 
she  is  not  an  agent  appointed  by  his  act,  and  though  she  was  not 
acting  under  special  instructions. 

bb.    As  between  Agent  and  Third  Party. 

123.  The  rights  available  against  an  agent  who  enters  into 
an  unauthorized  agreement  have  been  referred  to  above  (121). 
Where  an  agent  acts  within  his  authority  the  other  party  ac- 
quires no  contractual  rights  against  him  personally,  but  if  the 
agent  is  guilty  of  fraudulent  misrepresentation,  the  other  party, 
in  addition  to  his  remedies  against  the  principal,  has  a  right, 
of  indemnity  available  against  the  agent  imder  the  general  rules 
as  to  unlawful  acts  (287). 

cc.  As  between  Principal  and  Agent. 

124.  The  mutual  rights  and  duties  of  the  principal  and 
the  agent  are  partly  determined  by  the  particular  nature  of  the 
relation  which  creates  the  power  of  agency  (e.  g.  agreement  for 
services  (221),  mandate  (232),  partnership  (259)),  but  the  follow- 
ing rules  are  applicable  to  aU  cases  : 

(1)  An  agent  is  liable  in  damages  for  any  wilful  default  on 
his  part,  and  also  for  omission  to  apply  the  degree  of  care  incum- 
bent upon  him  under  the  particular  circumstances  (148) ;  this 
rule  applies  in  a  case  where  a  restriction,  which  is  ineffective  as 

1  As  to  the  application  of  this  principle  to  marine  insurance  see  268 
rule  (6)  note  2. 
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against  third  partiesj  has  been  disregarded  by  the  agent  (148, 
352,  259,  412  sub  (5),  460,  &c.). 

(2)  A  transaction  to  which  a  person  is  a  party,  as  agent  for 
a  principal,  is  void  if  the  same  person  without  the  principal's 
permission  is  also  a  party  thereto  as  principal  or  as  agent  for 
another  principal  ^ — B.G.B.  181. 

(Under  English  law  a  transaction  of  such  a  nature  may  at 
the  principal's  option  be  upheld  or  repudiated.) 

e.   Termination  of  Agency. 

aa.  Duration  of  Towers  of  Agency. 

125.  A  power  of  agency  as  a  general  rule  remains  in  force 
as  long  as  the  relation  for  the  purposes  of  which  it  was 
created  remains  in  existence  (e.  g.  the  duration  of  the  contract 
for  services,  or  of  the  partnership  term,  determines  the  duration 
of  the  servant's  or  partner's  power  of  agency;  the  duration  of 
the  incapacity  of  a  person  under  incapacity  determines  the 
duration  of  his  statutory  agent's  power  of  agency) — B.G.B.  168. 
This  rule  is,  however,  subject  to  the  provisions  as  to  revocability 
referred  to  below. 

bb.    'Revocability  of  Agency. 

126.  The  power  of  agency  may  be  revoked  by  the  principal 
before  its  duration  under  the  rule  stated  above  (125)  has  expired, 
unless  it  is  apparent  from  the  relations  between  the  parties 
under  which  the  power  subsists,  that  such  revocability  was  to  be 
excluded — B.G.B.  168.  A  power  of  agency  given  for  the  agent's 
own  security  (e.g.  a  power  to  sell  goods  or  to  collect  debts 
conferred  by  way  of  security  for  money  advanced  by  the  agent 
to  the  principal),  is  deemed  to  continue  while  the  security  is 
required.  An  express  agreement  by  which  a  power  of  agency 
is  made  irrevocable,  is  valid  under  German  law,  unless  under  the 
special  circumstances  of  the  case  such  a  stipulation  would  be 
deemed  contra  honos  mores ;  (e.  g.  if  the  principal  gave  the  agent 
an  irrevocable  general  power  to  manage  all  his  affairs). 

Under  Roman  law  a  power  of  agency  was  deemed  to  be 
revoked   by  the   principal's   or  agent's   death   or   supervening 

^  The  rule  is  not  applied  in  the  case  of  an  act  consisting  exclusively  of  the 
performance  of  an  obligation— B.G.B.  181. 
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incapacity,  but  under  the  new  German  law  the  rule  that  the 
power  of  agency  continues  until  the  relation  in  connexion  with 
which  it  was  created  ceases,  is  not  departed  from  in  the 
event  of  the  death  or  supervening  incapacity  of  the  principal  or 
of  the  agent.  Many  of  the  relations  in  connexion  with  which 
powers  of  agency  are  conferred  continue  after  the  death  or 
supervening  incapacity  of  the  principal,  but  cease  on  the  death  or 
supervening  incapacity  of  the  agent;— as  to  mandates  and  agree- 
ments for  services  see  229  sub  (3),  231,  232 ;  as  to  the  continuance 
of  a  mercantile  power  of  procuration  see  H.G.B.  52  (3). 

A  power  of  agency  conferred  for  the  agent's  own  security 
is  after  his  death  or  supervening  incapacity,  exercisable  by  his 
heirs  or  his  statutory  agent  (as  the  case  may  be),  unless  the 
contrary  has  been  expressly  agreed  upon. 

Under  English  law  a  power  of  attorney  can  be  made  irre- 
vocable: (1)  for  twelve  months  in  any  case;  (2)  without  limit 
of  time  as  between  the  principal  and  a  party  dealing  with  the 
agent,  in  any  case  in  which  the  power  was  obtained  for  valuable 
consideration  (Conveyancing  Act  1882  ss,  8,  9),  but  these  pro- 
visions are  less  favourable  to  persons  dealing  with  an  agent  on 
the  faith  of  the  continuance  of  his  powers,  than  the  above- 
mentioned  rules  of  German  law,  which  are  supplemented  by 
the  rules  as  to  the  mode  of  revocation  referred  to  below  (128). 

cc.  Mode  of  Bevocation. 
{I)  As  between,  Principal  and  Agent. 

127.  As  between  principal  and  agent  the  power  of  agency  is 
deemed  to  be  revoked  by  the  act  or  event  which  puts  an  end  to 
the  relation  under  which  the  power  was  conferred.  Thus  if  such 
relation  comes  to  an  end  by  any  event  other  than  notice  (e.  g. 
death,  lapse  of  time,  completion  of  the  business  in  which  the 
agent  was  employed)  such  event  also  terminates  the  power  of 
agency;  if  it  comes  to  an  end  by  notice,  no  further  notice  is 
required  to  terminate  the  agency. 

In  the  case  of  the  termination  of  a  mandate  (232)  or  partner- 
ship (262)  in  consequence  of  any  act  or  event  other  than  express 
notice,  a  mandatory  or  partner  who  is  excusably  ignorant  of  such 
termination  is,  as  between  himself  and  his  principal  or  partner, 
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entitled  to  continue  the  exercise  o£  his  power  of  agency  until  he 
becomes  aware  of  the  termination  or  would  have  become  aware 
of  it  had  he  applied  proper  care — B.Gr.B.  674,  739;  see  also 
415  sub  (3),  446  sub  (6),  467. 

(2)  As  between  Principal  and  Third  Parties. 

128.  The  following'  rules  are  applied  : 

{a)  if  the  power  of  agency  was  conferred  on  the  agent  by 
a  declaration  made  by  the  principal  to  a  third  party,  the  revoca- 
tion does  not  afEect  such  third  party  before  it  is  communicated 
to  him  by  the  principal — B.G.B.  170 ; 

(b)  if  a  third  party  has  been  informed  by  the  principal  of  the 
creation  of  the  power  of  agency,  the  revocation  does  not  affect 
such  third  party  until  he  has  been  informed  of  it  in  the  same 
manner — B.G.B.  171 ; 

(e)  if  the  creation  of  the  power  of  agency  was  made  known 
by  public  announcement,  the  revocation  of  the  power  does  not 
afEect  any  third  party  until  a  similar  public  announcement  of 
the  revocation  is  made — B.G.B.  171 ;    i 

[d)  if  the  existence  of  the  power  was  notified  to  a  third  party 
by  the  production  of  a  written  document,  the  revocation  of  the 
power  does  not  afEect  such  third  party  before  such  written 
document  is  returned  to  the  principal,  or  (in  the  event  of  its 
having  been  lost  or  mislaid)  is  declared  inoperative  by  the  order 
of  a  competent  Court — B.G.B.  172 ; 

(e)  the  above  rules  are  not  applicable  as  between  the  principal 
and  any  third  party,  who,  when  entering  upon  the  particular 
transaction  as  to  which  the  question  arises,  was,  or  by  the  applica- 
tion of  proper  care  would  have  become,  aware  of  the  termination 
of  the  power  of  agency — B.G.B.  173 ; 

(/)  if  a  mandatory,  or  partner,  authorized  under  the  rule 
mentioned  above  (127)  to  continue  the  exercise  of  his  powers  of 
agency,  notwithstanding  the  termination  of  the  mandate  or 
partnership,  deals  with  a  third  party  who  is  aware  or  ought 
to  have  become  aware  of  such  termination,  such  third 
party  cannot,  as  between  himself  and  the  principal  or  the  other 
partners,  take  advantage  of  the  continuance  of  the  power — 
B.G.B.  169. 
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9.  Assent  or  Third  Parties  (Authorization  and 
Ratification) 

a.   In  what  Cases  Required. 

129.  The  expression  'assent'  (Zustimmung)  is  used  bjr  the 
B.G,B.  in  a  general  sense,  which  includes  both  the  authorization 
of  an  act-in-the-law  (Binwillignng)  and  its  ratification  {Genehmi- 
/7«»«^)— B.G.B.  183,  184. 

Among  the  cases  in  which  a  party  to  an  act  requires  the 
assent  of  another,  the  following  are  of  special  importance  : 

(1)  as  mentioned  above  (94),  the  statutory  agent's  assent  is, 
as  a  general  rule,  required  to  any  act  done  by  a  person  of 
restricted  capacity ; 

(2)  in  many  cases  an  act  done  by  a  husband  or  wife  re- 
quires the  assent  of  the  other  spouse  (see  for  instance  414 
sub  (4)); 

(3)  in  any  case  in  which  a  right  relating  to  an  immovable  is 
charged  with  an  incumbrance,  the  release  of  the  right  subject  to 
such  incumbrance  requires  the  assent  of  the  incumbrancer  (310) ; 

(4)  any  disposition  ^  relating  to  an  object,  made  by  a  person 
without  power  to  make  such  disposition,  is  operative  if  it  is  made 
with  the  assent  of  the  person  entitled  to  dispose  of  the  object — 
B.G.B.  185. 

b.   Rules  as  to  Communication  of  Assent. 

130.  The  assent  is  not  as  a  general  rule  required  to  be 
declared  in  any  particular  form ;  the  declaration  of  assent 
may  be  addressed  to  the  party  who  requires  the  assent,  or 
to  the  other  party  to  the  transaction  to  which  the  assent 
is  given;  a  party  intended  to  be  affected  by  a  unilateral 
act  requiring  the  assent  of  a  third  party  may  repudiate  such 
act,  unless  a  written  assent  is  produced  to  him,  or  unless 
the  assent  has  been  communicated  to  him  by  the  assenting 
party — B.G.B.  182;  (compare  the  analogous  rules  mentioned 
above— 94,  120). 

1  The  expression  '  disposition '  {Verfugwng)  occurs  very  frequently,  and 
includes  every  transaction  by  which  a  right  is  transferred  to  another,  or 
charged  or  pledged  in  favour  of  another. 
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The  authorization  of  an  aet-in-the-law  may  be  revoked  at  any 
time  before  it  has  been  acted  upon,  except  in  a  case  in  which, 
owing  to  the  special  relation  between  the  parties,  the  assent  was 
irrevocable  (see  for  instance  330,  360  sub  (3),  428).  The  revoca- 
tion may  be  communicated  to  the  party  requiring  the  assent  or 
to  the  other  party — B.G.B.  183. 

In  some  cases  the  required  assent  cannot  be  refused  (see  527, 
542). 


CHAPTER   III:    PRESCEIPTION 

1.  Historical  Statement 

131.  It  is  obviously  desirable  in  tbe  public  interest  that  a  claim 
left  dormant  for  a  considerable  time  should  cease  to  be  enforce- 
able; and  conversely,  that  the  title  to  property  over  which  the 
rights  of  ownership  have  been  exercised  for  a  considerable  period 
should  no  longer  be  questioned. 

Roman  law  gave  effect  to  these  principles  by  introducing  a 
special  defence  {longi  temporis  praescripfio)  available  in  cases  of 
belated  assertion  of  rights,  and  by  conferring  the  ownership  of 
a  thing  on  a  person  who  in  good  faith  had  exercised  the  rights 
of  ownership  for  a  specified  period  (usucapio).  Both  effects  of 
the  lapse  of  time  were  described  by  mediaeval  writers  under  the 
head  ofpraescriptio,  a  distinction  being  made  hetweea  praescriptio 
extmctiva  and  praegcriptio  acquisitiva. 

Under  English  law  the  lapse  of  the  prescribed  period  as 
regards  land  not  only  bars  the  action,  but  also  confers  rights 
of  ownership  on  the  person  in  whose  favour  the  time  has  run 
(2  &  3  Will.  4  cap.  37  s.  34) ;  as  regards  chattels,  on  the  other 
hand,  the  effluxion  of  the  period  bars  the  action,  but  creates 
no  change  of  ownership  (see  Miller  v.  Dell  (1891)  1  Q.B.  468, 
471). 

The  B.G.B.  maintains  the  distinction  between  praescriptio 
extinctiva  (which  it  calls  TerjdJirung)  2,tA  praescriptio  acquisitiva 
(which  it  calls  JErsitzung  and  which  will  be  discussed  below 
— 329,  330,  334).  The  term  prescription  in  this  treatise  is 
used  as  the  equivalent  iov  praescriptio  eietinctiva. 

2.  Effect  of  Pkbsceiption 

132.  The  following  rules  apply  as  to  the  effect  of  prescription : 

(1)  where  the  duty  to  do  an  act  is  barred  by  prescription, 
the  party  originally  bound  by  such  duty  may  refuse  to  do 
the  act ; 

(2)  a  party  who  has  paid  any  sum  of  money  or  delivered  any 
object  by  way  of  performance  of  an  obligation  barred  by  pre- 
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scription,  or  who  has  made  any  acknowledgment,  or  given  any 
security  in  respect  of  any  such  obligation,  cannot  subsequently 
recover  such  sum  of  money  or  object,  or  revoke  such  acknowledg- 
ment or  security  on  the  ground  that  the  obligation  was  barred 
by  lapse  of  time,  whether  he  was  acquainted  with  this  fact  or  not ; 

(3)  the  fact  that  an  obligation  is  barred  by  prescription  does 
not  prevent  a  creditor  from  exercising  his  rights  over  any  object, 
charged,  delivered,  or  transferred  to  him  by  way  of  security  for 
the  performance  of  such  obligation;  but  such  security  is  not 
available  in  respect  of  any  claim  for  arrears  of  interest  or  of  any 
other  payments  or  dehveries  due  at  periodical  intervals,  in  so  far 
as  such  claim  is  barred  by  prescription  j 

(4)  where  the  principal  claim  is  barred  by  prescription  all 
accessory  claims  (e.  g.  claims  for  interest,  costs,  &c.)  are  equally 
barred ; 

(5)  the  period  of  prescription  may  be  shortened  by  agreement 
between  the  parties,  but  any  agreement  for  lengthening  such 
period,  or  excluding  or  restricting  the  application  of  the  rules  as 
to  prescription,  is  void — B.G.B.  222-225. 


3.  Rules  as  to  Period  op  Prescription 
a.   Time  from  which  Period  runs. 

133.  The  time  from  which  the  period  of  prescription  runs,  is 
determined  by  the  following  rules  : 

(1)  in  the  case  of  an  obligation  to  do  any  act,  the  period  runs 
from  the  time  fixed  for  performance ;  in  the  case  of  an  obligation 
to  abstain  from  doing  any  acts  of  a  specified  description,  the 
period  runs  from  the  first  act  of  infringement ;  if,  however,  the 
performance  cannot  be  claimed  before  notice  given,  the  period 
runs  from  the  time  of  the  expiration  of  the  notice — B.G.B. 
198,  199 ; 

(2)  in  the  case  of  a  claim  to  recover  a  thing  from  a  person 
deriving  title  from  a  former  possessor,  the  period  runs  from  the 
time  at  which  such  former  possessor  acquired  the  possession  of 
such  thing— B.G.B.  221 ; 

(3)  in  the  case  of  a  claim  which  depends  upon  the  avoidance 
of  a  voidable  act  (except  an  act  voidable  under  the  rules  of  family 
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law),  the  period  runs  from  the  first  moment  at  whicli  the  right 
of  avoidance  arises  ^ — B.G.B.  200 ; 

(4)  in  the  case  of  several  kinds  of  claims  separate  rules  are 
laid  down  as  to  the  time  at  which  the  period  begins  to  run ;  see, 
for  instance,  192  sub  (5),  296  ; 

(5)  in  the  case  of  any  claim  subject  to  the  short  period  of 
prescription  referred  to  below — 134  sub  (2) — the  beginning  of  the 
period  is  postponed  to  the  end  of  the  calendar  year  during  which 
it  would — but  for  this  rule — begin,  and  in  certain  specified 
events  to  the  end  of  the  next  following  calendar  year — B.G.B.  201 . 

b.    Length  of  Period. 

134.  The  length  of  the  period  of  prescription  is  determined  by 
the  following  rules  ^  : 

(1)  in  the  absence  of  any  special  provision  to  the  contrary, 
the  period  of  prescription  (as  under  the  general  rule  of  Roman 
law)  is  thirty  years — B.G.B.  195 ; 

(2)  shorter  periods  are  substituted  as  regards  certain  classes  of 
claims  ^  of  which  the  following  are  the  most  important  instances  : 

(a)  in  the  case  of  claims  of  carriers  for  freight  and  passengers' 
fares,  of  innkeepers  and  restaurant  keepers  for  food,  drink,  and 
lodging,  of  workmen  and  servants  for  wages,  or  of  medical  and 
legal  practitioners  for  their  fees,  the  period  is  two  years ; 

(i)  in  the  case  of  claims  of  mercantile  traders,  manufacturers, 
and  artisans  for  goods,  work,  and  commission  and  disbursements, 
the  period  is  two  years,  unless  the  goods,  work,  or  services  on 
account  of  which  the  claim  arises,  were  delivered  or  given  for  the 
purposes  of  a  trade  carried  on  by  the  debtor,  in  which  event  the 
period  is  extended  to  four  years ; 

^  This  rule  constitutes  am  exception  to  the  general  rule  stated  sub  (1). 
Thus,  for  instance,  the  right  to  a  statutory  portion  of  the  estate  of  a  deceased 
person  arises  on  the  death  of  the  deceased,  but  the  right  of  a  statutory  heir 
to  avoid  a  testamentary  disposition  which  excludes  him  only  arises  at  the 
moment  at  which  he  becomes  aware  of  the  ground  of  avoidance  ;  the  period 
of  prescription  in  such  a  case  runs  from  the  latter  date  only ;  in  the  case  of 
claims  under  family  law  the  rule  stated  sub  (1)  is  applied. 

'  In  the  case  of  a  claim  which  is  established  by  judgment  or  has  the 
force  of  such  a  claim,  the  period  is  thirty  years,  without  regard  to  its  original 
nature  ;  where,  however,  a  claim  for  periodical  future  performance  is  estab- 
lished in  this  manner,  the  ordinary  rule  is  applied— B.G.B.  218-220. 

'  As  to  the  beginning  of  the  period  in  the  case  of  these  classes  of  claims 
see  133  rule  (5). 
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(c)  in  the  case  of  claims  of  persons  engaged  in  fanning  and 
forestry  for  farm  produce,  firewood,  &c.,  delivered  to  the  debtor 
for  his  private  consumption,  the  period  is  two  years ; 

(d)  in  the  case  of  claims  for  arrears  of  interest,  rent,  and  other 
similar  periodical  payments,  the  period  is  four  years — B.G.B. 
196,  197; 

(3)  in  the  case  of  several  kinds  of  claims,  the  length  of  the 
period  is  determined  by  separate  rules,  which  will  be  mentioned 
in  their  respective  places — see,  for  instance,  192  sub  (5),  314,  241 
sub  (6),  296. 

c.   Effect  of  Disabilities. 

135.  The  length  of  the  period  is  extended  in  the  following 
cases : 

(1)  in  the  case  of  a  claim  against  any  person  who  is  under 
incapacity,  or  of  restricted  capacity,  and  cannot  be  sued,  on  the 
ground  that,  for  the  time  being,  he  is  without  a  statutory  agent,^ 
an  additional  period  is  allowed,  which  comes  to  an  end  six  months 
after  the  appointment  of  a  statutory  agent  for  such  person; 

(2)  in  the  case  of  a  claim  on  behalE  of  or  against  the  estate 
of  a  deceased  person  an  additional  period  is  allowed,  which  comes 
to  an  end  six  months  after  the  acceptance  of  the  inheritance  on 
the  part  of  the  heirs  (522),  or  of  the  executor's  office  on  the  part 
of  the  executor  (526),  or  after  the  institution  of  bankruptcy 
proceedings  against  the  estate  (536),  or  after  the  appointment  of 
a  curator  (519)  or  administrator  (535)  of  the  estate. 

If  in  either  case  the  period  of  prescription  is  less  than  six 
months,  the  length  of  the  period  of  prescription  is  substituted  for 
the  six  months— B.G.B.  206,  207. 

4.  Inteeruption  and  Suspension  of  Peesckiption 

a.    Interruption. 

136.    The    B.G.B.    distinguishes    between    the    interruption 

(UrvterhreeJmng)  and  the  suspension  (Hemmung)  of  the  prescription. 

Where  the  prescription  is  interrupted,  the  time  which  has  run 

1  A  person  under  incapacity  cannot  under  any  circumstances  be  sued 
while  he  has  no  statutory  agent,  but  a,  person  of  restricted  capacity  can 
sue  or  be  sued  without  his  statutory  agent  in  respect  of  any  transaction 
into  which  he  can  enter  without  the  assent  of  his  statutory  agent  (94) — 
C.P.O.  52. 
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prior  to  the  date  of  interruption  is  not  counted  if  the  same  claim 
becomes  again  subject  to  prescription  where  the  prescription  is 
suspended,  the  time  which  has  run  before  the  date  of  such 
suspension  is  added  to  the  time  running  after  its  cessation — 
B.G.B.  205. 

The  prescription  is  interrupted  : 

(1)  by  part  payment,  payment  of  interest^  giving  of  security, 
or  any  other  act  by  which  the  claim  is  acknowledged — 
B.G.B.  208; 

(2)  by  action  brought  for  the  establishment  or  satisfaction  of 
the  claim,  and  by  certain  other  acts  deemed  to  have  the  same  effect 
(e.g.  the  institution  of  bankruptcy  proceedings j  service  of  a 
third  party  notice  which  has  reference  to  the  claim ;  set-ofB  by 
way  of  defence  in  an  action ;  institution  of  arbitration  proceed- 
ings, &c.)— B.G.B.  209,  210,  220. 

In  case  (1)  a  new  period  begins  to  run  from  the  date  of  the 
last  act  of  acknowledgment  J  in  case  (2)  the  interruption  con- 
tinues until  the  proceedings  are  terminated,  but  if  the  claim  is 
withdrawn,  or  dismissed  by  an  order  not  affecting  its  validity 
(e.  g.  on  the  ground  of  the  incompetence  of  the  Court),  the 
interruption  is  ineffective,  unless  fresh  proceedings  are  instituted 
within  six  months  i— B.G.B.  211  (1),  212-216,  220;  if  the 
proceedings  are  discontinued  by  consent,  or  simply  allowed  to 
drop,  the  interruption  comes  to  an  end  at  the  moment  when  the 
last  step  is  taken  in  the  proceedings — B.G.B.  211  (2),  215  (1), 
220. 

Illustration  :  If  fees  become  payable  to  a  medical  practitioner 
in  1904,  the  period  of  prescription  comes  to  an  end  on  the  31st 
December,  1906  (see  133,  rule  (5) ;  134,  rule  (2) ).  If  an  action  is 
begun  on  that  day,  the  plea  of  prescription  is  not  available;  if  the 
action  is  dismissed  by  reason  of  its  not  being  brought  in  the  proper 
Court,  and  a  new  action  is  begun  on  the  30th  June,  1907,  the 
result  is  the  same  j  but  if  the  new  action  is  begun  on  the  1st  July, 
the  claim  is  barred.  If  the  action  is  brought  in  the  proper 
Court,  and  pleadings  are  delivered  but  nothing  further  is  done, 
then  the  two  years  begin  again  to  run  from  the  date  at  which 
the  last  pleading  was  delivered. 

1  In  so  far  as  the  six  months  fall  within  the  last  six  months  of  the  period 
of  prescription,  the  prescription  is  suspended  during  that  period ;  in  the 
case  of  the  disabilities  referred  to  above  (135),  the  period  is  extended  in 
a  manner  corresponding  to  the  extension  there  mentioned — B.G.B.  212  (2). 
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b.   Suspension. 

137.  Prescription  is  suspended  during  the  following  periods : 

(1)  during  any  additional  time  expressly  allowed  by  the 
creditor  for  the  satisfaction  of  a  claim  which  has  fallen  due,  or 
during  a  period  of  time  within  which  the  debtor,  by  reason  of 
some  temporary  circumstance,  is  entitled  to  refuse  satisfaction  ^ 
— B.G.B.  202  (1) ; 

(2)  during  the  last  six  months  of  the  period  of  prescriptioUj 
if  during  such  time  the  claimant  is  prevented  from  taking 
proceedings  by  reason  of  the  temporary  cessation  of  the  adminis- 
tration of  justice  (in  consequence  of  war,  revolution,  &e.),  or 
by  reason  of  vis  major  (deprivation  of  liberty,  interruption  of 
means  of  communication,  severe  illness,  &c.) — B.G.B.  203; 

(3)  as  regards  any  claim  between  spouses  during  the  continu- 
ance of  the  marriage ;  as  regards  any  claim  between  a  parent  and 
a  ehUd  during  the  child's  minority ;  as  regards  any  claim  between 
guardian  and  ward  during  the  continuance  of  the  guardian's 
office  2— B.G.B.  204. 

'  This  rule  is  not  applied  in  any  case  in  which  the  debtor's  temporary  right 
to  refuse  satisfaction  is  based  on  one  of  the  following  grounds :  (a)  on 
a  right  of  lien  (174)  ;  (b)  on  the  exce^io  non  adimpleti  contractus  (159)  ;  (c)  on 
one  of  the  special  grounds  of  defence  open  to  a  surety  (273) ;  (d)  on  one 
of  the  dilatory  pleas  open  to  an  heir  of  the  original  debtor  (5391 — B.G.B. 
202(2).  ^      ' 

"  As  to  the  suspension  of  prescription  in  the  events  mentioned  in  the  note 
to  136,  see  that  note. 
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FIRST  DIVISION 

GENERAL  RULES 

CHAPTER  I 
NATURE   OF    OBLIGATORY   RIGHTS   AND   DUTIES 

1.   Definition 

138.  The  term.  Schuldverlidltniss  (obligatory  relation)  was 
substituted  by  the  B.G.B.  for  the  term  '  obligation ',  formerly 
used  in  Germany,  and  still  retained  in  the  Swiss  Obligationen- 
recht.  It  denotes  a  relation  between  two  persons  which  entitles 
one  of  them  to  claim  from  the  other  some  act  or  omission  recog- 
nized as  capable  of  producing  a  legal  effect — B.G.B.  241.  The 
B.G.B.  describes  such  an  act  or  omission  by  the  general  term 
Leistung  which  in  the  course  of  this  treatise  will  be  translated 
by  '  performance '. 

Some  of  the  rights  against  definite  persons  which  arise  under 
family  law  (e.  g.  the  right  to  the  custody  of  an  infant,  or  the 
personal  rights  of  one  spouse  against  another)  are  not  usually 
included  among  obligatory  rights  (79),  though  strictly  speaking 
they  would  come  under  the  definition.  A  person  who  is  entitled 
to  the  performance  of  an  obligation,  whatever  its  nature  may  be, 
is,  according  to  German  legal  terminology,  called  the  '  creditor ' 
{Gldubiger),  and  the  person  who  is  under  the  obligation  is  called 
the  '  debtor '  {Schulclner).  For  the  sake  of  brevity,  the  terms 
'  creditor '  and  '  debtor ''  will  be  used  in  this  sense,  though  in 
ordinary  English  language  they  have  a  somewhat  narrower 
meaning. 

2.  Imperfect  Obligations 

139.  Some  obligatory  relations  have  a  limited  legal  effect, 
notwithstanding  the  fact  that  they  do  not  create  any  rights 
enforceable  by  action.  Thus,  for  instance,  the  transactions 
characterized  by  B.G.B.  762-764  as  gaming  or  wagering  trans- 
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actions  (265),  do  not  impose  any  liability  enforceable  by  action  on 
the  losing  party,  but  a  party  who  has  paid  the  amount  o£  his 
loss  cannot  recover  it  on  the  ground  that  he  was  under  no  legal 
liability  to  make  the  payment — B.G.B,  763  (1).  A  similar 
rule  exists  with  reference  to  marriage  brokage — B.G.B,  656. 

As  mentioned  above — 132  rule  (2),  the  payment  of  a  debt 
barred  by  prescription  (131)  cannot  be  recovered,  even  if  it  was 
made  in  ignorance  of  the  fact  that  the  debt  had  become  barred 
by  prescription— B.G.B.  222  (2). 

No  jeturn  or  reduction  can  be  claimed  in  respect  of  any 
performance,  made  in  satisfaction  of  any  liability  incapable 
of  legal  enforcement,  if  such  performance  was  made  in  compliance 
with  a  moral  duty  or  the  rules  of  social  propriety — B.G.B.  814. 

In  all  these  cases  there  is  no  claim  in  the  technical  sense  of 
the  word;  but,  on  the  other  hand,  the  performance  is  not 
deemed  an  indehitum.  The  term  'natural  obligation'  is  used 
by  some  textbook  writers  to  denote  the  obligations  belonging 
to  the  class  now  referred  to,  while  others  apply  the  term  '  im- 
perfect obligation '. 


CHAPTER    II:    CREATION    OF    OBLIGATIONS 

1.  Agreements 
a.    Generally. 

140.  As  a  general  rule,  an  obligation  cannot  be  created  by 
any  act-in-tbe-law  except  an  agreement  {Vertrag)  between  tbe 
parties — B.G.B.  305.  There  are,  however,  certain  unilateral 
acts  which  create  obligations,  the  effect  of  which  is  expressly 
recognized  (see  142). 

Under  English  law  an  agreement,  not  made  by  deed  under 
seal,  is  inoperative  unless  supported  by  valuable  consideration, 
but  no  similar  rule  exists  in  German  law. 

An  agreement  is  formed  by  offer  and  acceptance  in  the  manner 
shown  above  (100,  101),  subject  to  such  rules  as  to  form  and 
other  matters  affecting  the  validity  of  acts-in-the-law  as  have 
also  been  mentioned  above  (89  to  106). 

An  act-in-the-law,  constituted  by  concurrent  declarations  of  at 
least  two  parties,  is  called  an  agreement  {Vertrag),  whether  any 
obligation  arises  under  it  or  not.  An  agreement  creating  an 
obligation  on  at  least  one  side  (which  in  English  terminology 
is  called  a  '  contract ')  is  in  German  legal  language  called  an 
'  obligatory  agreement '  {olligatorischer  Vertrag). 

Some  of  the  rules  contained  in  the  part  of  the  B.G.B.  dealing 
with  the  law  of  obligations  are  applicable  to  agreements  which 
do  not  create  obligatory  relations  (e.  g.  sales,  exchanges,  or 
gifts  completed  by  immediate  delivery  or  payment),  and  it 
will  be  understood  that  the  expression  '  agreement ',  as  used 
in  the  further  course  of  this  treatise,  will  include  both  kinds  of 
agreements. 

An  obligatory  agreement  may  result  in  a  unilateral  obligation 
(e.  g.  the  obligation  to  repay  a  loan)  or  in  a  bilateral  obligatory 
relation.  The  creation  of  a  bilateral  obligatory  relation  may  be 
intended  by  the  parties,  but  even  where  the  primary  intention  of 
the  parties  was  the  creation  of  a  unilateral  obligation  only,  an 
obligation  may  be  created  on  the  other  side  as  an  incidental  result. 
Thus,  in  the  case  of  a  mandate  (232),  the  primary  intention  is 
to  impose  on  the  mandatary  the  duty  to  act  according  to  his 
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instructions;  but  the  principal  may  incidentally  come  under 
an  obligation  to  reimburse  the  mandatary  for  his  expenses.  In 
such  cases  the  Roman  law  gave  to  the  party  entitled  to  the 
performance  of  the  primary  obligation  the  actio  directa,  while 
the  party  entitled  to  the  performance  of  the  incidental  obligation 
became  entitled  to  the  actio  contraria. 

Agreements  intending  to  create  obligations  on  both  sides  are 
called  reciprocal  agreements  {gegenseitige  Vertrage).  Agree- 
ments primarily  intended  to  create  an  obligation  on  one  side 
only,  but  incidentally  resulting  in  the  creation  of  an  obligation 
on  the  other  side,  are  called  imperfectly  reciprocal  obligations 
{imvoUkommene  gegenseitige  Vertrage). 

b.   Agreements  in  favour  of  Third  Parties. 

141.  Roman  law  did  not  allow  a  person  who  was  not  a  party 
to  an  agreement  to  assert  any  rights  created  thereby;  but 
under  Germanic  law  agreements  giving  enforceable  rights  to 
third  parties  were  not  unknown.  English  law,  according  to  the 
finally  established  doctrine  on  this  subject,  foUows  the  rule  of 
Roman  law  (see  Tweddle  v.  Atkinson  1  B.  &  S.  393 ;  Eley  v. 
Positive  &c.  Co.  1  Ex.  D.  88) ;  but  the  effect  of  an  agreement 
giving  rights  to  a  third  party  may  be  attained  by  the  creation  of 
a  trust.  An  ordinary  ante-nuptial  settlement,  by  which  enforce- 
able equitable  rights  are  in  this  manner  given  to  the  unborn 
issue  of  the  intending  spouses,  is  an  example  of  daily  occurrence.'- 

The  B.G.B.  expressly  recognizes  the  principle  that  a  per- 
formance may  by  agreement  be  stipulated  for  in  favour  of  a 
third  party,  with  the  effect  of  giving  a  direct  right  to  such 
third  party  to  claim  such  performance — B.G.B.  328  (1). 

The  question  whether  a  third  party  for  whose  benefit  an 
agreement  is  entered  into,  is  to  have  an  enforceable  right, 
whether  such  right  is  to  vest  forthwith,  or  whether  it  is 
intended  to  be  subject  to  any  condition  (111)  or  stipulation  as  to 
time  (114),  and, .finally,  whether  such  an  agreement  may  be 
revoked  or  modified  by  the  parties  thereto  without  the  concurrence 
of  the  third  party,  must,  in  default  of  any  express  declaration  of 

'  See  also  Married  Women's  Property  Act  1882  s.  11,  as  to  a  policy  on 
a  man's  life  effected  for  the  benefit  of  his  wife  and  children. 
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intention  on  the  subject,  be  ascertained  from  the  circumstances, 
and  more  particularly  from  the  object  of  the  agreement — B.G.B. 
328  (2). 

The  following  presumptions  and  rules  of  interpretation  are 
applied,  in  so  far  as  no  contrary  intention  is  shown  by  the 
agreement : 

(1)  a  promise  to  the  effect  that  the  promisor  will  pay  a  debt 
owing  by  the  promisee  to  a  third  party,  does  not,  in  the  absence 
of  any  of  the  special  circumstances  referred  to  in  the  following 
rules,  give  siich  third  party  a  right  to  claim  payment  of  the  debt 
from  the  promisor — B.G.B.  329 ; 

(2)  a  right  in  favour  of  a  third  party  stipulated  for  in  a  life 
insurance  policy  (266)  or  annuity  agreement  (269)  is  enforceable 
by  such  third  party — B.G.B.  330 ;  (as  to  the  time  of  vesting 
see  rule  (4) ) ; 

(3)  if  any  benefit  is  conferred  on  the  promisor  exclusively 
in  consideration  of  a  promise  in  favour  of  a  third  party,  such 
third  party  has  a  right  to  claim  performance  of  such  promise — 
B.G.B.  330; 

(4)  if  the  date  of  the  promisee's  death  is  to  be  the  date  of 
performance  (e.  g.  if  A  insures  his  life  for  the  benefit  of  £),  the 
third  party,  for  whose  benefit  the  promise  is  made,  does  not 
acquire  a  vested  interest  until  the  date  of  such  death — B.G.B. 
331  (1);  such  an  agreement  may,  therefore,  during  the  life 
of  the  promisee  be  rescinded  without  the  third  party's  concur- 
rence, and  if  the  third  party  dies  before  the  promisee,  his  repre- 
sentatives are  not  in  any  event  entitled  to  claim  performance  on 
the  death  of  the  latter ;  if  the  third  party  is  not  as  yet  born  on 
the  promisee's  death,  the  period  of  vesting  is  postponed  to  the 
time  of  his  birth ;  the  agreement  cannot  in  such  a  case  be 
rescinded  between  the  date  of  the  promisee's  death  and  the  date 
of  the  third  party's  birth— B.G.B.  331  (2); 

(5)  if  the  promisee  has  reserved  the  right  to  substitute 
another  for  the  third  party  named  in  the  agreement,  the  right  of 
substitution  may  be  exercised  by  testamentary  disposition  as 
well  as  by  act  mter  vivos — B.G.B.  332  j 

(6)  no  act  of  acceptance  is  required  on  the  part  of  the  third 
party,  but  a  renunciation  on  his  part  by  declaration  communi- 
cated to  the  promisor  is  effective — B.G.B.  333  ; 
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(7)  all  defences  available  as  between  the  promisor  and  the 
promisee  are  also  available  as  between  the  promisor  and  the  third 
party— B.G.B.  334; 

(8)  in  the  absence  of  any  stipulation  to  the  contrary,  the 
promisee,  as  well  as  the  third  party,  has  the  right  to  enforce, 
the  claim— B.G.B.  335.^ 

2.  Unilateral  Acts-in-the-Law  ceeating  Obligations 

142.  An  obligation  must  of  necessity  inure  in  favour  of 
another,  but  it  is  not  necessary  that  such  other  should  always  be 
cognizant  of  the  right  conferred  upon  him,  or  that  his  accept- 
ance should  be  a  condition  of  the  binding  nature  of  the 
obligation.  Under  English  law  a  promise  made  by  deed  is 
binding  though  not  accepted  by  the  promisee  (Xenos  v. 
Wickham  2  H.  L.  296),  but  a  promise  made  by  parol,  owing 
to  the  requirement  of  consideration,  cannot  be  binding  unless 
accepted  by  the  other  party  (from  whom,  of  course,  the  con- 
sideration must  pass). 

German  law  recognizes  the  following  kinds  of  acts  as  imilateral 
acts  creating  a  binding  obligation,  without  the  necessity  of 
acceptance  on  the  part  of  another  party  : 

(1)  an  act  inter  vivos  providing  for  the  constitution  of  an 
incorporated  foundation  (57)  ^ ;  (2)  the  public  offer  of  a  reward 
(283)  j  (3)  the  execution  of  an  '  obligation  to  bearer '  (281). 

3.   Obligations  created  otherwise  than  by  Act-in-the- 

Law 

143.  It  was  customary  in  the  older  textbooks  to  classify 
all  obligations  as  being  ex  contractu,  quasi  ex  contractu,  ex 
delicto,  quasi  ex  delicto ;  but  this  mode  of  classification  has  now 
been  completely  abandoned. 

There  is  now  a  broad  line  of  demarcation  between  obligatory 

^  As  to  the  rule  contained  in  H.G.B.  i35  which  is  generally  referred  to  as 
a  special  instance  of  the  recognition  of  an  agreement  in  favour  of  a  third 
party  enforceable  by  such  third  party  see  241  sub  (3). 

'  The  founder  in  such  a  case  does  not  become  bound  until  his  scheme  has 
been  approved  by  the  competent  public  authority ;  it  is,  therefore,  by  no 
means  a  forced  construction  to  say  that  the  transaction  is  in  reality  an 
agreement  between  the  founder  and  the  public  authority  for  the  benefit 
of  a  third  party. 
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rights  created  by  act-in-the-law  and  other  obligatory  rights. 
The  latter  may  be  subdivided  under  two  principal  heads, 
namely :  (1)  remedial  obligatory  rights ;  (3)  obligatory  rights 
conferred  by  outside  circumstances. 

A  remedial  obligatory  right  (79)  may  arise  on  the ,  breach 
of  an  antecedent  right  (167),  or  on  the  commission  of  an 
unlawful  act  by  which  an  absolute  right  is  violated  (284).  In 
both  cases  the  remedial  right  is  of  an  obligatory  nature,  and 
in  both  cases  it  is  a  right  to  receive  compensation  in  accordance 
with  the  definition  of  that  term  given  below  (167). 

Among  the  obligations  imposed  by  outside  circumstances, 
those  created  by  the  rendering  of  voluntary  services  (GescAafts- 
filhrung  ohne  Auftrag,  negotiorum  gestio — 301)  and  those  created 
by  the  receipt  of  unjustified  benefits  {ungerechtfertigte  Berei- 
cierung — (298) ;  'jure  naturae  aequum  est  neminem  cum  alterius 
detrimento  et  injuria  fieri  locupletiorem '  —  Dig.  50,  17,  206) 
require  special  attention. 

Mutual  obligations  also  arise  between  parties  who  are  joint 
owners  of  property,  or  subject  to  joint  liabilities  by  reason  of 
some  act  or  event  not  brought  about  by  their  own  agreement, 
e.  g.  co-heirs  of  a  deceased  person — {Gemeinschaft,  communio 
incidens — 304,  305). 

There  are  finally  the  obhgations  which  in  this  treatise  are 
described  as  liabilities  created  'by  estoppel"  (306),  and  the 
obligations  imposed  on  finders  of  lost  objects  (307). 


CHAPTER  III 

RULES  OF  INTERPRETATION  AS  TO  PER- 
FORMANCE OF  OBLIGATORY  DUTIES 

1.    MiSCELLANEOTJS   RULES 

144.  As  stated  in  the  section  dealing  with  the  interpretation 
of  acts-in-the-law  (107),  the  general  rules  there  mentioned  are 
supplemented  by  the  special  rules  stated  below  as  to  the  manner 
in  which  obligatory  duties  must  be  carried  out,  in  the  absence  of 
any  express  or  implied  agreement  to  the  contrary.^ 

(1)  General  Rule. 
The  debtor  is  under  an  obligation  to  effect  the  promised  per- 
formance in  such  manner  as  good  faith  between  the  parties 
requires,  due  regard  being  had  to  ordinary  usage — B.G.B.  242. 
(This  rule  simply  extends  to  all  obligations  the  provisions 
relating  to  agreements  contained  in  B.G.B.  157  referred  to  above 
(107).) 

(2)  As  to  Quality  of  Things  not  specifically  defined. 

A  person  who  is  under  an  obligation  to  deliver  a  generically 
defined  thing  {der  Gattung  nacli  bestimmte  Sache)  must  deliver 
a  thing  of  the  promised  description  and  of  average  kind  and 
quality.  As  soon  as  the  debtor  has  done  everything  required 
on  his  part  for  performing  his  obligation  in  this  manner,  his 
obligation  is  deemed  to  refer  to  the  thing  appropriated  to  the 
agreement — B.G.B.  243.  The  appropriation  of  the  thing  to 
the  performance  of  the  obligation  converts  the  generic  into  a 
specific  obligation. 

Where  the  obligation  to  deliver  generically  defined  goods 
arises  under  a  mercantile  transaction  (36),  merchantable  goods  of 
average  kind  and  quality  must  be  delivered — H.G.B.  360,  and 
see  H.G.B.  345. 

'  These  rules,  as  far  as  the  nature  of  the  case  admits  in  each  particular 
instance,  are  applied  to  obligations  imposed  by  law  (e.  g.  under  the  rules 
of  family  law),  as  well  as  to  those  created  by  act  of  the  parties  concerned. 
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(3)  As  to  Currency,  Weight,  and  Measure. 

Where  payment  is  stipulated  for  in  a  foreign  currency  the 
payment  may  be  made  in  German  currency  at  the  rate  of  ex- 
change current  at  the  time  and  place  of  payment — B.G.B.  244. 

Where  payment  is  stipulated  for  in  a  kind  of  coin  not  current 
at  the  time  of  payment,  the  payment  must  be  effected  as  if  no 
such  stipulation  had  been  made — B.G.B.  245  ;  in  the  case  of  a 
mercantile  transaction  (36),  measurement,  weight,  currency,  time, 
and  distance  are  determined  in  accordance  with  the  rule  pre- 
vailing in  the  place  where  the  agreement  is  to  be  performed — 
H.G.B.  361,  and  see  H.G.B.  345. 

(4)  As  to  Interest. 

Where  interest  is  payable  by  virtue  of  any  agreement  or 
legal  rule  the  rate,  unless  otherwise  specified,  is  4  per  cent,  per 
annum— B.G.B.  246. 

Where  a  claim  arises  under  a  mercantile  transaction  between 
mercantile  traders,  interest  at  the  rate  of  5  per  cent,  per  annum 
is  payable  from  the  date  of  maturity,  even  in  the  absence  of 
any  agreement  to  that  effect — H.G.B.  352,  353. 

(5)  As  to  Accessories. 
An    obligation    to    sell    or    charge   a    thing    comprises   an 
obligation  to  sell  or  charge  the  accessories  of  sucb  thing  (76) — 
B.G.B.  314. 

(6)  As  to  Discretionary  Mode  of  Performance. 

Where  the  mode  of  performance  is  to  be  determined  by 
one  of  the  contracting  pai'ties  or  by  a  third  party,^  such  deter- 
mination must,  in  the  absence  of  an  express  stipulation  allowing 
unfettered  discretion,  be  made  in  an  equitable  manner ;  if  made 
by  one  of  the  parties  it  must  be  communicated  to  the  other  party ; 
if  made  by  a  third  party,  it  must  be  communicated  to  one  of  the 
parties.'*  Where  an  equitable  determination  is  not  made  within 
a  reasonable  time  the  aggrieved  party  may  refer  the  matter  to 
the  determination  of  a  competent  Court — B.G.B.  315,  317  (1), 
318  (1),  319  (1). 

2  For  an  example  see  499  sub  (d). 

3  As    to    determinations    to    be    made    by    several    third    parties    see 
B.G.B.  317  (2). 

SCHUSTER  L 
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Where  the  value  of  the  consideration  to  be  given  in  exchange 
for  the  other  party^s  performance  is  not  specified,  such  other 
party  is  entitled  to  determine  the  natui-e  of  the  consideration — 
B.G.B.  316. 

Where  it  is  expressly  stipulated  that  a  third  party  is  to 
determine  the  mode  of  performance  in  his  unfettered  discretion, 
and  where  such  third  party  is  unable  or  unwilling  to  determine 
the  matter,  or  unduly  delays  such  determination,  the  agreement 
becomes  inoperative — B.G.B.  319  (2). 

The  determination  made  by  a  third  party  may  be  impugned  by 
one  of  the  parties  to  the  agreement  on  the  ground  of  mistake 
(99),  fraudulent  misrepresentation  (109),  or  unlawful  threats 
(110)— B.G.B.  318  (2). 

(7)  As  to  Compensation  for  Outlay. 

The  duty  to  compensate  for  outlay  in  money  or  in  kind, 
whether  arising  by  virtue  of  an  aet-in-the-law  or  under  any  rules 
of  law — see,  for  instance,  231  rule  (5),  252,  302,  544 — includes 
a  duty  to  pay  interest — see  above  sub  (4) — on  the  money  spent,  or 
on  the  value  of  the  material  used,  as  from  the  date  of  the  outlay. 
If  a  person  entitled  to  the  re  imbursement  of  outlay  had  the 
enjoyment  of  the  fruits  or  profits  (^7)  of  the  thing  for  which 
such  outlay  was  incurred,  the  duty  to  pay  interest  only  arises 
in  so  far  as  consideration  was  given  for  such  fruits  or  profits — 
B.G.B.  256. 

If  the  duty  to  compensate  for  outlay  is  limited  to  the  amoimt 
by  which  the  value  of  the  thing  for  which  the  outlay  was 
incurred  has  been  increased  (see,  for  instance,  198),  interest  on 
outlay  is  payable  only  in  so  far  as  the  aggregate  amount  of 
principal  and  interest  does  not  exceed  that  amoimt.* 

(8)  As  to  Obligations  to  render  Accounts  or  to 
furnish  Inventory. 

The  duty  to  render  accounts  for  receipts  and  disburse- 
ments (see,  for  instance,  231,  414,  467)  includes  the  duty  to 
furnish  vouchers.     Where  there   is  reason  to  suspect  that  the 

*  If  a  person,  entitled  to  claim  compensation  for  outlay  made  for  a  specific 
purpose,  has  incurred  an  obligation  in  order  to  effect  such  purpose,  he  is 
entitled  to  be  released  from  the  obligation  or,  in  the  case  of  an  obligation 
the  performance  of  which  is  not  yet  due,  to  receive  security— B.G.B.  257. 
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accounts  relating  to  the  receipts  have  not  been  made  out  with 
the  necessary  amount  of  care,  the  person  entitled  to  the  accounts 
may,  unless  the  matter  is  of  small  importance,  require  the 
accounting  party  to  make  a  sworn  declaration  as  to  the  accuracy 
and  completeness  of  the  account — B.G.B.  259,  261. 

In  a  similar  way  a  person  whose  duty  it  is  to  deliver  an 
aggregate  of  things  (71),  or  to  give  information  as  to  the 
component  parts  of  such  aggregate,  must  furnish  an  inventory 
of  such  component  parts  to  the  party  entitled,  and  make  a 
declaration  on  oath  as  to  the  completeness  of  the  inventory  if 
required  to  do  so— B.G.B.  260,  261. 

The  sworn  declaration  in  any  such  case  is  called  Offen- 
barungseid  or  Manifestationseid. 

(9)  As  to  Exercise  of  'Jus  toUendi'. 

A  person  entitled  to  remove  an  article  affixed  to  a  thing 
which  has  to  be  delivered  to  another  (see,  for  instance,  209  sub  4, 
361,  378),  must  after  effecting  such  removal  restore  the  thing 
to  its  prior  state.  He  may  exercise  the  right  in  question 
(frequently  called  jus  toUendi  by  German  writers)  after  the 
delivery  of  the  thing,  but  the  person  to  whom  it  was  delivered 
may  in  such  a  case  claim  security  for  the  damage  which  may 
be  caused  by  the  severance — B.G.B.  258. 

2.  Alternative  Obligations 

145.  Where  the  debtor  is  under  an  obligation  to  perform 
one  out  of  several  specified  acts,  then,  in  the  absence  of  any 
contrary  agreement  between  the  parties,  the  following  rules 
apply: 

(1)  The  election  rests  with  the  debtor— B.G.B.  262. 

(2)  After  the  election  has  been  made  and  communicated  to 
the  other  party  the  selected  performance  is  deemed  to  be  the 
only  performance  stipulated  for  ab  initio — B.G.B.  263. 

(3)  If  the  debtor  does  not  exercise  his  right  of  election,  and 
the  creditor's  claim  has  to  be  enforced  by  judicial  proceedings, 
judgment  is  given  in  an  alternative  form ;  such  a  judgment 
entitles  the  creditor  to  enforce  such  of  the  alternative  obligations 
as  he  may  think  fit,  but  the  debtor  may,  prior  to  the  completion 

l2 
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of  such  enforcement,  satisfy  his  obligation  by  doing  one  of  the 
alternative  acts  stipulated  for  by  him — B.G.B.  264  (1). 

Illustration :  A  agrees  to  sell  to  B  either  his  brown  mare  or 
his  grey  mare  for  the  sum  of  £50  but  fails  to  perform  his  agree- 
ment. B  obtains  judgment  directing  A  '  to  deliver  to  B  the 
said  brown  mare  or  the  said  grey  mare  against  payment  of  the 
sum  of  £50 '.  B  obtains  an  order  enabling  the  official  process- 
server  to  obtain  possession  of  the  grey  mare,  but  before  this  order 
has  been  carried  out  B  delivers  the  brown  mare.  The  claim  is 
satisfied. 

(4)  If,  according  to  the  agreement  between  the  parties,  the 
creditor  has  the  right  to  elect,  and  he  delays  his  election,  the 
debtor  may  request  him  to  notify  his  election  within  a  specified 
reasonable  period  of  time ;  if  after  the  lapse  of  the  period  the 
request  remains  unsatisfied,  the  right  of  election  passes  to  the 
debtor— B.G.B.  264  (2). 

(5)  If  one  of  the  promised  alternative  acts  is,  or  becomes  impos- 
sible (158),  the  obligation  is  deemed  to  refer  to  the  other  alternative 
act  or  acts  ;  if  however  the  impossibility  was  caused  by  the  act  or 
default  of  the  non-electing  party,  the  electing  party  may  elect 
the  impossible  act.  The  result  of  such  an  election  is  that  the 
electing  party,  if  he  is  the  debtor  may  consider  his  obligation 
satisfied ;  if  he  is  the  creditor  he  may  claim  damages  for  non- 
performance. 

Illustration :  If  in  the  event  mentioned  in  the  illustration  to 
rule  (3)  the  grey  mare  is  killed  owing  to  .4's  negligence,  B  may 
at  his  option  accept  the  delivery  of  the  brown  mare  in  satisfaction 
of  A'&  promise,  or  claim  damages  for  non-performance  of  the 
promise  to  deliver  the  grey  mare. 

Rules  (1)  and  (2)  and  the  first  part  of  rule  (5)  correspond 
to  the  rules  of  English  law  on  the  same  subject ;  as  to 
rule  (1)  see  judgment  of  BoviU  J.  in  Deverill  v.  Burnell  L.  R. 
8  C. P.  475,  478 ;  as  to  rule  (2)  Co.  Lit.  146 a;  as  to  rule  (5) 
Mcllquham  v.  Taylor  (1895)  1  Ch.  53. 

3.  Place  and  Time  op  Perfohmance 

a.  Place  of  Performance. 

146.  In  the  absence  of  any  contractual  stipulation  as  to  the 

place  of  performance  or  of  any  special  circumstances  (such  as  the 

nature  of  the  obligatory  relation  between  the  parties  or   any 
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specific  rule  of  law  applicable  thereto)  from  which  the  place  of 
performance  can  be  inferredj  the  following  rules  apply  : 

(1)  if  the  obligation  was  incurred  in  the  course  of  the  debtor's 
trade,  the  debtor's  place  of  business  is  the  place  of  perform- 
ance 1— B.G.B.  269  (2) ; 

(2)  in  every  other  case  the  place  in  which  the  debtor  was 
domiciled  at  the  time  when  the  obligation  was  incurred  by  him 
is  the  place  of  performance  2— B.G.B.  269  (2) ; 

For  instances  of  cases  in  which  the  place  of  performance  is  fixed 
by  specific  rule  of  law  applicable  under  the  special  circumstances 
see  252,  379. 

In  the  case  of  an  agreement  by  which  several  obligations  are 
undertaken,  each  obligation  may  of  course  have  a  separate  place 
of  performance. 

The  ascertainment  of  the  place  of  performance  is  frequently 
of  importance  for  the  purpose  of  determining  the  choice  of  law, 
the  interpretation  of  a  particular  expression — see,  for  instance,  144 
rule  (3),  147  rule  (4), — or  the  jurisdiction  of  a  particular  court. 
On  the  latter  point  see  C.P.O.  29. 

^  The  place  of  performance  (ErfiiUungsort,  Leistimgsort)  must  be  distinguished 
from  the  place  of  destination  {Bestimmungsort)  ;  if  a  vendor  undertakes  to 
deliver  goods  by  forwarding  them  from  one  place  to  another,  the  place  from 
which  they  are  to  be  forwarded  is,  as  a  general  rule,  the  place  of  perform- 
ance for  the  vendor's  obligation,  whereas  the  place  to  which  they  are 
forwarded  is  the  place  of  destination.  The  circumstance  that  the  debtor 
has  undertaken  or  is  under  a  legal  duty  to  pay  the  carriage  does  not  in 
itself  justify  the  conclusion  that  the  place  of  destination  is  the  place  of 
performance — B.G.B.  269  (3),  270  (4) — but  such  an  intention  may  be 
gathered  from  other  circumstances.  In  the  case  of  a  sale  of  goods  the 
place  of  destination  is,  as  a  general  rule,  the  place  of  performance  for  the 
purchaser's  obligation  to  receive  the  goods,  while  the  place  of  performance 
for  the  vendor's  duty  to  deliver  under  the  general  rule  is  the  vendor's  place  of 
business  (see  E.G.  vol.  49  p.  72)  ;  in  the  case  of  a  money  debt,  the  creditor's 
place  of  business  is  presumed  to  be  the  place  of  destination  if  the  debt  arose 
in  the  course  of  his  business,  and  the  place  of  his  domicil  is  the  place  of 
destination  in  any  other  case,  but  the  question,  whether  the  place  of 
destination  is  also  the  place  of  performance,  is  determined  by  the  rules 
stated  in  the  text — B.G.B.  270  (1),  (2),  (4).  A  debtor  who  owes  a  money  debt 
is  presumed  to  have  undertaken  the  cost  and  risk  of  transmission,  unless  such 
cost  and  risk  are  increased  by  the  fact  that  the  creditor  after  the  date  of  the 
creation  of  the  obligation  has  removed  his  domicil  or  his  place  of  business, 
in  which  event  the  increase  of  the  cost  and  the  whole  risk  has  to  be  borne 
by  the  creditor— B.G.B.  270  (1),  (2),  (3).  \ 

^  Rules  (1)  and  (2)  are  also  applied  in  eases  in  which  an  obligation  is  of 
a  negative  nature — K.G.  vol.  51  p.  312. 
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Under  English  law  the  debtor  is  generally  bound  to  find  the 
creditor— see  Walton  v.  Mascall  13  M.  &  W.  at  p.  458 ;  67  R.  R. 
at  p.  676,  and  Bills  of  Exchange  Act  1882  s.  52  (1),— but  as 
regards  the  sale  of  goods  the  rule  is  similar  to  the  above- 
mentioned  rule  of  German  law — see  Sale  of  Goods  Act  1893 
s.  29(1).  As  to  the  ascertainment  of  the  place  of  performance 
for  the  purposes  of  establishing  the  jurisdiction  of  the  English 
High  Court,  see  R.S.C.,  Order  XI,  rule  1  (e). 

b.  Time  of  Performance. 

147.  The  following  rules  apply  as  to  the  time  of  perform- 
ance, in  the  absence  of  any  other  expressed  or  implied 
stipulation : 

(1)  where  no  time  is  fixed,  the  performance  of  the  obligation 
may  be  offered  or  claimed  as  soon  as  the  obligation  is  incurred — 
B.G.B.  271  (1) ; 

(2)  where  a  time  is  fixed  the  creditor  cannot  claim,  but  the 
debtor  may  offer  performance  before  the  stipulated  time ;  if 
the  debt  does  not  bear  interest^  a  debtor  who  repays  it  before 
the  stipulated  time  is  not  entitled  to  claim  any  abatement — 
B.G.B.  271  (2),  272; 

(3)  the  performance  of  any  obligation  incurred  in  the  course 
of  a  mercantile  transaction  (36)  cannot  be  claimed  or  offered 
except  during  the  usual  business  hours — H.G.B.  345,  358; 

(4)  if  it  is  agreed  that  an  obligation  incurred  in  the  course  of 
any  mercantile  transaction  is  to  be  performed  in  '  the  spring '  or 
in  the  '  autumn  •",  or  at  any  similarly  defined  point  of  time,  the 
meaning  of  any  such  expression  is  determined  by  the  commercial 
usage  prevalent  in  the  place  of  performance — H.G.B.  345,  359 
(1).     (For  the  general  rules  as  to  computation  of  time  see  108.) 

'  In  the  case  of  interest-bearing  debts  there  ia,  as  a  general  rule,  an 
expressed  or  implied  agreement  not  to  repay  before  a  stipulated  time ;  in 
the  absence  of  such  an  agreement  interest  is  payable  up  to  the  date  of- 
payment  only.     As  to  the  right  to  repay  debts  bearing  more  than  6  per  cent, 
interest  see  106. 


CHAPTER   IV  t   CIRCUMSTANCES   AFFECTING 
LIABILITY 

1.  Absolute  Liability  and  Liability  foe,  Default 
a.  Qeueral  Bules. 

148.  A  debtor  may  under  a  special  legal  rule  applicable  under 
the  cireumstanceSj  or  under  the  terms  of  his  promise,  be  bound 
by  his  obligation,  even  if  its  performance  becomes  impossible 
without  any  default  on  his  part ;  but,  as  a  general  rule,  he  is  not 
liable  for  non-performance  or  incomplete  performance  if  the  per- 
formance or  the  complete  performance  was  rendered  impossible 
by  any  circumstance  not  brought  about  by  his  own  default. 
The  default  may  be  wilful  or  negligent.  The  expression  '  wilful 
•default '  ^  is  used  as  an  equivalent  of  Vorsatz,  which  term  denotes 
any  default  made  by  the  debtor  with  the  consciousness  of  the 
consequences  of  his  conduct,  though  not  necessarily  with  the 
intention  to  violate  his  obligation  j  where  an  aggravated  liability 
is  attached  to  intentional  default  the  B.G.B.  uses  the  word 
Arglist  or  Boswilligkeit,  or  some  similar  word — see,  for  instance, 
157  b,  160  note  2,  185,  201  sub  (4),  222  sub  (3). 

b.  Degrees  of  Negligence  and  Diligence. 

Negligence  is  called  Fahrlassigkeit,  and  means  the  omission  of 
ihe  degree  of  diligence  {Sm-gfalt)  which  under  the  special  circum- 
stances of  the  case  the  debtor  was  bound  to  give.  In  the  absence 
of  any  contrary  legal  rule  applicable  under  the  special  circum- 
stances, or  of  any  express  or  implied  stipulation,  the  diligence 
usual  'in  ordinary  intercourse '  must  be  applied — B.G.B.  276  (1). 
If  a  person  is  required  to  use  diligence  in  a  transaction  which  on 
his  side  is  a  mercantile  transaction  (36), '  the  diligence  of  a  careful 
mercantile  trader'  {die  Sorgfalt  eines  ordentlichen  Kaufmanns)  is 
required— H.G.B.  347. 

In  certain  specified  cases  it  is  suflBcient  to  give  the  degree 
of  care  which  the  person  concerned  usually  gives  to  his  own 

'  As  to  the  meaning  of  this  expression  in  English  law,  see  Bennett  v.  Stone 
(1903)  1  Ch.  507,  515,  519. 
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affairs  {cliligentia  quam  suis) — see^  for  instance,  253,  259,  412 
sub  (8),  442 — but  a  person  whose  liability  is  reduced  in  this 
manner  is  in  any  event  liable  for  damage  caused  by  gross  negli- 
gence in  the  performance  of  his  obligation — B.G.B.  277. 

Gross  negligence  [grobe  Fahrlassigkeit)  is  not  defined  by  the 
B.G.B.,  but  the  definition  of  Roman  law  still  holds  good  :  '  Lata 
culpa  est  nimia  negligentia,  id  est  non  intelligere  quod  omnes 
intelligunt ' — Dig.  50, 16,  213,  §  2  (Ulpian).  To  disregard  a  risk 
which  is  obvious  to  everybody  constitutes  gross  negligence.^ 
Damage  done  recklessly  is  called  hosliche .  Schddigung?  The 
word  boslich  must  be  distinguished  from  hoswillig,  which,  as 
mentioned  above,  implies  an  intention  to  cause  damage. 

c.  Circumstances  excluding  Liability. 

A  person  is  not  responsible  for  damage  caused  by  any  act 
done  in  a  state  of  unconsciousness  or  during  morbid  disturbance 
of  the  mental  faculties,  excluding  the  free  action  of  the  power  of 
volition,  unless  such  unconsciousness  or  mental  disturbance  was 
brought  about  by  culpable  indulgence  in  stimulants  or  narcotics ;  * 
a  deaf  and  dumb  person  or  an  infant  between  the  ages  of  seven 
and  eighteen  *  is  not  responsible  for  any  damage  caused  by  any 
act  done  by  him  while  he  did  not  possess  the  degree  of  intelligence 
required  for  enabling  him  to  realize  his  responsibility. 

Where  the  damage  was  caused  by  an  unlawful  act  (284)  for 
which  compensation  cannot  be  obtained  from  a  third  party  under 
the  rules  stated  below  (150),  the  person  by  whom  the  act  was 
done,  though  released  from  direct  responsibility  by  the  effect  of 
the  rules  stated  above,  has  to  compensate  the  injured  party  in  so 
far  as  this  appears  equitable  under  the  circumstances,  regard 

^  The  cases  in  which  a  debtor's  responsibility  is  restricted  to  damage 
caused  by  his  wilful  default  and  gross  negligence  are  exceptional ;  for 
examples  see  155,  201,  219,  301,  307. 

^  See,  for  instance,  H.G.B.  202,  which  provides  that  where,  on  the  formation 
of  a  company,  shares  are  allotted  for  any  consideration  other  than  cash,  the 
promoters  are  liable  for  any  damage  caused  by  them  recklessly  in  connexion 
with  such  allotment. 

*  If  the  act  was  done  under  the  influence  of  culpable  indulgence  in 
stimulants  or  narcotics,  the  person  by  whom  it  was  done  is  responsible  as 
if  he  had  been  guilty  of  negligence— B.G.B.  276  (1),  827. 

^  An  infant  who  has  not  attained  the  age  of  seven,  being  under  total 
incapacity,  is  not  in  any  event  responsible  for  any  damage  caused  by  him. 
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being  had  to  the  pecuniary  position  of  the  parties^  and  in  so  far 
as  the  payment  of  such  compensation  does  not  deprive  the  party 
by  whom  the  damaging  act  was  done  of  the  means  for  his  own 
maintenance  and  for  the  performance  of  his  statutory  duties  as 
to  the  maintenance  of  others  (412  sub  (9),  430,  431)— B.G-.B. 
276  (1),  827-829. 

d.  Comparison  with  English  Law. 

Under  English  law  a  promisor  must,  as  a  general  rule,  carry 
out  his  promise,  and  is  liable  for  its  non-performance,  even  if  he 
is  not  guilty  of  wilful  default  or  negligence.  At  first  sight  this 
rule  seems  to  be  diametrically  opposed  to  the  German  rule,  but 
as  English  law  recognizes  that  under  special  circumstances,  such 
as  those  referred  to  in  Taylor  v.  Caldwell  3  B.  &  S.  826,  the  non- 
performance of  an  agreement  is  excused  unless  caused  by  the 
promisor's  wUful  or  negligent  default,  the  difEerence  between  the 
two  systems  is  not  so  great  as  it  appears. 

The  distinction  between  various  degrees  of  diligence,  though 
sometimes  mentioned  in  English  judgments,  is  not  so  consistently 
carried  out  as  in  German  law  (see  the  dictum  of  Rolfe  B.,  in 
Wilson  V.  Brett  11  M.  &  W.  on  p.  114;  63  R.R.  on  p.  530, 
in  which  gross  negligence  is  stated  to  be  the  same  thing  as 
ordinary  negligence  '  with  the  addition  of  a  vituperative  epithet '). 

e.    Contractual  Modification  of  Liability. 

The  degree  of  diligence  which  a  person  is  bound  to  give  under 
the  circumstances  of  any  particular  ease  may  be  modified  by 
agreement  between  the  parties  concerned,  but  the  responsibility 
for  the  debtor's  own  wilful  default  cannot  be  excluded  beforehand 
by  mutual  agreement.  The  responsibility  for  an  agent's  wilful 
default  may  be  excluded.  The  creditor  may,  of  course,  after  the 
occurrence  of  the  default,  waive  any  rights  to  which  he  becomes 
entitled  by  reason  thereof— B.G.B.  276  (2),  278. 

In  certain  cases  where  the  debtor  is  liable  without  reference  to 
any  default  on  his  part,  the  performance  is  excused  if  it  was 
prevented  by  vis  major  {Iwhere  Gewalt).  Vis  major  corresponds 
to  the  '  act  of  God '  of  English  law,  and  is  assumed  to  exist 
in  any  case  in  which  the  non-performance,  or  the  incompleteness 
of  the  performance,  of  an  obligation  could  not  have  been  avoided, 
even  if  the  highest  degree  of  diligence  had  been  applied. 
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2.    CONTKIBUTORY    DEFAULT    OF    PlAINTIFF 

149.  Under  English  law  the  plaintiff's  contributory  default 
affects  the  defendant's  liability  in  the  case  of  claims  for  damage 
done  by  unlawful  acts ;  under  the  rules  of  the  present  German  law 
the  liability  created  by  a  contract  or  other  act-in-the-law  is 
affected  in  the  same  way  by  the  contributory  default  of  the  other 
party  as  the  liability  for  an  unlawful  act.  Under  German  as  well 
as  under  English  law,  the  proof  of  the  plaintiff's  own  default  is 
relevant  only  for  the  purpose  of  showing  that  the  defendant's 
default  was  not  the  '  decisive '  ^  or  '  preponderant '  {vorwiegend) 
cause  of  the  damaging  event,  but  while  under  English  law  the 
fact  that  the  defendant's  default  was  not  the  decisive  cause 
deprives  the  plaintiff  of  his  entire  claim  to  compensation  (except 
in  eases  coming  under  Admiralty  law),  German  law  leaves  it  to 
judicial  discretion  to  determine  whether  the  defendant's  liability 
to  make  compensation  is  entirely  destroyed  or  merely  reduced  by 
contributory  default  on  the  part  of  the  plaintiff — B.G.B.  254  (1). 

Contributory  default  may  be  constituted  by  an  omission  as 
well  as  by  a  positive  act  (e.g.  by  the  omission  to  call  attention 
to  the  risk  of  an  unusually  serious  loss) — B.G.B.  254  (2). 

The  contributory  default  of  a  person  for  whose  default  the 
plaintiff  is  liable  under  the  rules  mentioned  below  (150)  has  the 
same  effect  as  the  plaintiff's  own  default. 

3.  Liability  foe  the  Default  of  Others 

a.  In  respect  of  the  performance  of  Obligations 
arising  under  an  Act-in-the-law. 

150.  In  the  case  of  any  act  done  by  a  person's  statutory 
agent  (116)  on  his  behalf,  the  principal  is  liable  for  the  agent's 
default  in  the  same  way  as  he  would  be  liable  for  his  own  default 
if  his  capacity  were  unrestricted — B.G.B.  278. 

In  the  case  of  an  act  done  by  any  other  agent  on  behalf  of 
a  principal  a  distinction  must  be  drawn  between  acts  specially 
delegated  to  independent  persons  and  acts  done  in  the  ordinary 
course  by  assistants  {Gehulfeti). 

'  The  expression  '  decisive ',  which  is  used  by  Sir  F.  Pollock  (see  Law  of 
Torts,  7th  edition,  p.  455),  is  clearer  than  the  expression  'proximate  'jgenerally 
used  in  the  English  authorities. 
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As  regards  independent  persons  the  general  rule  is  that  the 
performance  of  an  obligation  undertaken  by  A  may  not^  in  the 
absence  of  express  permission,  be  delegated  by  him  to  £.  If 
such  delegation  takes  place  A  is  liable  for  all  consequences  due 
to  the  unauthorized  delegation  of  his  duty.  If  the  debtor  has 
authority  from  his  creditor  to  delegate  the  performance  of  his 
obligation  to  another,  the  question  as  to  the  liability  of  the 
original  debtor  for  the  default  of  the  substitute  employed  by  him 
depends  upon  the  agreement  between  the  parties  or  the  specific 
legal  rules  applicable  under  the  particular  circumstances — see,  for 
instance,  231  rule  (2). 

As  regards  the  employment  of  assistants,  it  is  of  course  clear 
that  many  kinds  of  obligations  cannot  be  carried  out  in  detail  by 
the  promisor  in  person,  but  that  the  performance  must  be  effected 
by  servants  or  other  employees  working  under  his  superin- 
tendence. In  such  cases  there  is  an  implied  authority  to  employ 
assistants,  and  where  such  implied  authority  exists  (and  also 
where  the  employment  of  assistants  is  expressly  authorized)  the 
debtor,  in  the  absence  of  a  special  stipulation  to  the  contrary, 
is  answerable  for  any  default  on  the  part  of  his  assistants  as 
though  it  had  been  his  own — B.G.B.  278;  if  the  principal 
is  himself  only  liable  for  gross  negligence  he  is  only  liable  for 
gross  negligence  on  the  part  of  his  assistants;  if  the  principal 
is  answerable  for  diligentia  quam  sins  the  assistants  must  show 
the  degree  of  care  which  such  principal  bestows  on  his  own 
affairs. 

If  the  employment  of  assistants  is  unauthorized  (e.  g.  if  the 
promisor  has  agreed  to  perform  the  promise  in  person,  or  if  the 
work  is  of  a  nature  which  according  to  ordinary  custom  is  not 
handed  over  to  assistants)  the  promisor  commits  a  wilful  default 
by  such  unauthorized  employment  of  assistants,  and  is  therefore 
liable  for  the  consequences,  whether  attributable  to  the  assistants' 
default  or  otherwise. 

b.  As  to  Unlawful  Acts. 

aa.   General  statement. 

The  question  as  to  the  liability  of  a  person  for  the  unlawful 

acts  of  servants,  agents,  or  others  who  are  under  his  control,  is 

one  which  in  all  countries  has  given  rise  to  considerable  contro- 
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versy.  French  law  imposes  a  general  responsibility  on  parents, 
schoolmasterSj  and  employers  for  the  acts  of  any  infant  children, 
pupils,  apprentices,  and  servants  who  are  under  their  custody  or 
control.  The  responsibility,  however,  for  a  particular  act  is  ex- 
cluded by  proof  that  such  act  could  not  have  been  prevented  by 
the  person  exercising  the  control  (Code  Civil,  art.  1384).  The 
Swiss  Code  of  Obligations  (ss.  61, 62)  imposes  a  similar  liability  and 
recognizes  a  similar  ground  of  exemption,  with  the  modification 
that  the  responsibility  is  excused  if  it  is  proved  that  due  dihgence 
has  been  used  for  the  purpose  of  preventing  the  damaging  act. 
Under  English  law  there  is  no  responsibility  for  the  acts  of 
children,  pupils,  or  apprentices ;  but,  subject  to  certain  statutory 
modifications  applicable  in  jparticular  cases  and  subject  to  the 
anomalous  doctrine  of  '  common  employment '  and  the  compli- 
cated provisions  of  the  Workmen's  Compensation  Acts,  there  is 
a  general  rule  that  a  master  or  principal  is  responsible  for  damage 
caused  by  any  wilful  or  negligent  act  of. a  servant  or  agent 
acting  within  the  scope  of  his  employment  (see  Pollock  on  Torts, 
7th  ed.,  pp.  72-105).  The  proof  that  the  damaging  act  could 
not  have  been  prevented  by  the  master  or  principal  is  not  of  any 
avail,  and  to  that  extent  the  liability  for  the  default  of  others 
goes  further  than  in  French  or  Swiss  law. 

In  Germany  the  law  on  the  subject  is  complicated  by  the  fact 
that  there  are  specific  modifications  of  the  general  rules  in  the 
case  of  particular  employments  and  trades  (151),  but,  subject  ta 
such  exceptional  provisions,  the  rules  are  as  follows  : 

(1)  A  person  who  employs  another  on  any  kind  of  work  must 
compensate  any  third  party  for  damage  unlawfully  inflicted 
upon  him  by  his  employee  in  the  course  of  his  employment, 
unless  he  can  prove  :  (a)  that  he  applied  the  degree  of  diligence 
usual  under  the  circumstances  in  the  selection  of  the  employee, 
and,  if  it  was  his  duty  to  supply  apjoliances  or  tools,  or  to  superin- 
tend the  work,  that  he  applied  the  same  degree  of  diligence  as 
regards  such  supply  or  superintendence ;  or  {h)  that  the  damage 
would  have  arisen  notwithstanding  the  application  of  the  proper 
degree  of  diligence  on  his  part — B.G.B.  831  (1).  A  sub- 
contractor who  has  undertaken  to  supply  the  appliances  or  tools, 
or  to  superintend  the  work,  is  liable  in  a  corresponding  way — 
B.G.B.  831  (2).     In  so  far  as  the  sub-contractor  is  liable,  the 
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liability  of  the  employer  is  excluded  if  the  employment  of  a  sub- 
conti-actor  was  authorized  and  the  required  diligence  was  applied 
in  his  selection ;  as  to  English  law  on  this  point  see  Waldock  v. 
Winfield  (1901)  2  Q.B.  596. 

(2)  Any  person  who  is  under  a  legal  or  contractual  obligation 
to  exercise  supervision  over  another  by  reason  of  the  infancy  or 
bodily  or  mental  infirmity  of  the  latter  is  liable  for  all  damage 
unlawfully  inflicted  upon  any  third  party  by  the  person  requiring 
supervision,  unless  he  has  exercised  proper  diligence  as  to  the 
duty  of  supervision — B.CB.  832. 

Thus  it  will  be  seen  that  under  German  law  the  liability  for 
acts  of  others  is  not  so  extensive  as  under  French  and  Swiss 
law;  that  as  regards  rule  (1)  it  is  not  so  extensive  as  under 
English  law,  and  that  no  rule  corresponding  to  rule  (2)  exists  in 
the  latter  system. 

The  rules  as  to  the  liability  of  the  owner  of  animals  or  buildings 
for  damage  caused  by  such  animals,  or  by  the  fall  of  such  build- 
ings, will  be  discussed  below — 294. 

bb.  lAability  of  corporate  bodies  and  associations  for  acts  of 
their  agents. 

In  the  case  of  corporate  bodies  or  associations  of  persons,  whose 
acts  must  of  necessity  be  done  by  agents,  the  rule  has  been  con- 
stantly recognized  that  all  such  bodies  are  liable  for  unlawful 
acts  done  by  duly  constituted  agents  in  connexion  with  the  per- 
formance of  their  functions  as  such  agents — B.G.B.  31 ;  E.G. 
vol.  32  p.  35 ;  vol.  57  p.  93. 

4.  Special  Liabilities  attaching  to  Particular  Employ- 
ments 

151.  The  general  rule,  that  a  person  is  liable  for  such  damage 
only  as  is  caused  by  his  wilful  or  negligent  defaidt,  is  varied  in 
the  direction  of  greater  severity  in  the  case  of  persons  engaged  in 
certain  kinds  of  employment.  The  stringency  of  the  Hability  of 
nautae,  caupones,  stabularii  under  the  Praetorian  edict  has  been 
maintained  more  or  less  consistently  in  most  countries. 

Under  German  law  special  liabilities  attach  to  innkeepers  and 
carriers  as  to  the  safety  of  goods,  and  to  the  owners  of  railways 
as  to  the  safety  of  human  beings.    On  the  other  hand  the  liability 
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of  carriers  by  sea  is  modified  by  the  anomalous  rules  as  to  the 
limitation  of  the  risk  of  shipowners,  which  must  be  separately 
referred  to. 

a.  Iiiability  of  Innkeepers. 

An  innkeeperj  who  in  the  regular  course  of  trade  gives  sleeping 
accommodation  to  guests,  is  liable  for  the  loss  or  deterioration  of 
anything  brought  into  his  inn  by  a  guest  accommodated  in  the 
course  of  such  trade,  unless  the  loss  or  deterioration  was  caused 
{a)  by  the  guest  or  any  of  his  companions,  or  (6)  by  the  condition 
of  the  thing  itself,  or  (c)  by  vis  major.  In  the  case  of  money, 
negotiable  instruments,  or  valuables  not  deposited  for  safe  cus- 
tody with  special  notice  of  their  nature,  the  liability  is  limited 
to  1,000  marks ;  but  if  the  innkeeper  declines  to  take  any  such 
things  into  safe  custody,  or  if  the  damage  is  caused  by  himself 
or  any  of  his  employees,  the  liability  is  unlimited.  A  notice 
posted  in  the  inn  repudiating  the  innkeeper's  liability  is  in- 
effective, but  an  express  agreement  between  innkeeper  and 
guest  excluding  such  liability  is  binding  on  the  latter — B.G.B. 
701,  703.  (As  to  the  necessity  of  iromediate  notice  of  any  loss 
suffered  by  the  guest  see  B.G.B.  703.) 

b.  Liability  of  Carriers. 

The  liabilities  of  carriers  are  discussed  below  in  connexion  with 
the  special  rules  relating  to  agreements  with  carriers  (241).  The 
general  principles  regulating  such  liabilities  may  be  summed  up 
as  follows  : 

(1)  An  ordinary  carrier  by  land  or  sea  is  not  liable  for  any  loss 
not  caused  by  his  default ;  but  while,  in  the  case  of  an  ordinary 
obligation,  a  person  who  incurs  a  loss  by  reason  of  negligence 
on  the  debtor's  part  must  prove  such  negligence,  a  carrier  is  liable 
for  the  deterioration  or  loss  of  goods  entiHisted  to  him,  and  for 
delay  in  their  delivery,  unless  he  can  prove  that  the  damaging 
event  could  not  have  been  prevented  by  the  application  of  the 
diligence  of  a  careful  carrier — H.G.B.  429  (1),  606. 

(2)  The  owners  of  a  railway  undertaking  are  responsible  for 
the  deterioration  or  loss  of  goods  entrusted  to  their  care  irre- 
spectively of  any  default  on  their  part,  or  on  the  part  of  their 
employees,  unless  the  damage  was  caused  by  the  default  of  any 
person  entitled  to  dispose  of  the  goods,  or  by  vis  major,  or  by 
a  defect  in  the  goods,  or  by  a  hidden  defect  in  the  packing — 
H.G.B.  456  (1). 

(3)  All  carriers  are  liable  for  the  default  of  their  employees 
in  the  same  manner  as  for  their  own  default — H.G.B.  431, 
458,  485. 

(4)  Carriers  are  not  liable  for  the  loss  of  valuables,  works  of 
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art,  money,  or  negotiable  instruments,  unless  proper  notice  of 
the  value  or  nature  of  the  goods  is  given  when  the  goods  are 
sent— H.G.B.  429  (2),  456  (2),  607. 

As  to  contractual  modifications  of  a  carrier's  liabilities  and 
other  circumstances  which  modify  the  liability,  see  241  sub  (5) ; 
as  to  the  limitation  of  the  liability  of  shipowners,  see  below, 
sub  (3). 

c.  Special  Rules  as  to  Shipowners  and  Masters  of  Ships. 

The  liabiHty  of  a  shipowner  under  an  agreement  of  affreight- 
ment is  limited  to  the  value  of  the  ship  by  which  the  goods  are 
carried  and  to  the  freight  earned  during  the  voyage,  unless  he  is 
personally  in  default,  or  unless  he  has  expressly  made  himself 
answerable  for  the  performance  of  the  carrying  agreement — 
H.G.B.  486.  The  master  of  a  ship  is  liable  for  all  damage 
resulting  from  his  failure  to  apply  the  diligence  of  a  careful  ship- 
master—H.G.B.  511,  512. 

d.  Liability  of  Owners  of  Railways  for  Personal  Injuries. 

The  owners  of  a  railway  undertaking  are  liable  for  the  conse- 
quences of  any  bodily  injury  (whether  resulting  in  death  or  other- 
wise) caused  in  the  working  of  the  railway  to  any  human  being, 
unless  they  can  prove  that  such  injury  was  caused  by  the  default 
of  the  sufferer,  or  was  due  to  vis  major.  This  liability  cannot 
be  excluded  by  agreement — Haftpflichtgesetz  of  1871  ss.  1,  5,  as 
modified  by  E.G.  42.  As  to  the  effect  of  insurance  against 
accidents,  see  s.  4. 

e.  Comparison  with  English  Law. 

It  will  be  seen  that  the  liability  of  innkeepers  in  England  is 
much  less  severe  than  in  Germany,  as  the  limitation  of  liability 
introduced  by  the  Innkeepers'  Act  applies  to  all  goods  and  not 
merely  to  goods  of  a  particular  kind,  and  the  limit  is  also  lower 
than  under  the  German  law.  Carriers  other  than  owners  of  rail- 
way undertakings  are,  on  the  other  hand,  subject  to  a  more 
stringent  liability  under  English  law,  being  excused  by  vis  major 
only,  and  remaining  liable  even  if  they  can  prove  that  the  cir- 
cumstance causing  the  loss  or  deterioration  of  the  goods  was  not 
due  to  want  of  diligence  on  their  part.  The  shipowner's  limita- 
tion of  liability  in  the  case  of  loss  of  or  damage  to  goods  is 
similar  in  principle,  but  under  English  law  the  limit  is  not  fixed 
by  the  value  of  the  ship  and  freight,  but  by  the  fixed  amount  of 
£8  for  each  ton  of  the  ship's  tonnage  (see  Merchant  Shipping 
Act  1894  s.  503).  The  severe  liability  of  railway  companies  for 
injuries  to  persons  is  peculiar  to  German  law. 
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5.  Delay  (Moea)  and  Lis  Pendens 

a.  Debtor's  Delay  (mora  sohiendi). 

aa.  How  coiistituted. 

152.  The  following  rules  apply  to  this  subject : 

(1)  a  debtor  is  in  mora  sohendi  ^  i£  the  promised  act  remains 
tinperformed  at  the  time  fixed  for  its  performance  ('  the  act  of 
performance  has  fallen  due')  and  after  a  demand  on  the 
creditor's  part ; 

(3)  the  creditor's  demand  is  dispensed  with  if  the  time  of 
performance  is  either  originally,  or  by  notice  after  default^  fixed 
with  reference  to  the  calendar  year  [dies  interpeliat  pro  homine), 
or  if  judicial  proceedings  for  the  enforcement  of  the  claim  have 
been  resorted  to — B.G.B.  284  ; 

(3)  the  debtor  is  not  deemed  to  be  in  mora  if  the  punctual 
performance  of  his  obligation  has  been  prevented  by  any  circum- 
stance for  which  he  is  not  responsible  under  the  rules  stated  sub 
148  to  151— B.G.B.  285. 

bb.    Effect  of  mora  solvendi. 

153.  A  debtor  who  is  in  mora  thereby  subjects  himself  to  an 
increased  liability  in  accordance  with  the  following  rules  : 

(1)  he  must. apply  the  highest  degree  of  diligence,  whatever 
degree  of  diligence  was  originally  required ;  he  is  liable  even  for 
accidental  damage  to  the  subject-matter  of  the  obligation,  unless 
he  can  prove  that  such  damage  could  not  have  been  avoided  by 
the  punctual  performance  of  his  obligation — B.G.B.  287 ; 

(2)  he  is  liable  for  all  damage  caused  by  the  delay;  in  the 
case  of  a  claim  for  money  other  than  a  claim  for  interest, 
interest  runs  from  the  time  at  which  the  delay  begins,  the  rate 
being  4  per  cent,  in  an  ordinary  case,  and  5  per  cent,  in  the  case 
of  a  bilateral  mercantile  transaction  (36) — B.G.B.  286  (1),  288, 
289,  and  H.G.B.  352  (1) ; 

(3)  if  the  debtor  has  to  pay  compensation  for  an  object  which 
deteriorated  or  was  destroyed  while  he  was  in  mora,  the  creditor 

'  This  term  will  be  used  as  an  equivalent  of  the  German  Sdiuldvier-Yerzug, 
as  no  convenient  English  expression  can  be  found. 
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may  claim  interest  on  the  amount  of  such  compensation,  from 
the  date  which  serves  as  the  basis  for  the  assessment  of  such 
compensation — B.G.B.  290 ; 

(4)  if  the  creditor  can  prove  that  the  delay  has  rendered  the 
performance  useless  to  him,  he  may  decline  the  performance  and 
claim  compensation  in  lieu  thereof — B.G.B.  286  (2). 

As  to  the  consequences  of  mora  solvendi  where  time  is  •  of  the 
essence '  see  161. 

b.  Creditor's  Delay  {mora  accipiendi). 
aa.  How  constituted. 

154.  The  creditor  is  in  mora  accipiendi  ^  if  he  refuses  to  accept 
the  performance  tendered  by  the  debtor.  If  the  performance  is 
tendered  before  it  is  due  in  any  case  in  which  the  debtor  is  not 
entitled  to  anticipate  the  performance  (147),  the  creditor  is  not 
deemed  to  be  in  mora  ^ — B.G.B.  293. 

The  performance  must  be  effected  in  the  manner  in  which  the 
creditor  is  entitled  to  claim  it,  but  a  verbal  tender  is  sufficient  in 
the  following  cases :  (1)  if  the  creditor  declares  that  he  will  not 
accept  the  performance ;  (2)  if  the  completion  of  the  performance 
depends  on  an  act  of  the  creditor  (e.  g.  if  it  is  the  creditor's  duty 
to  carry  away  the  thing  which  he  is  entitled  to  claim).  In  the 
latter  case  a  request  on  the  debtor's  part  asking  the  creditor  to 
do  the  required  act  is  deemed  equivalent  to  a  verbal  tender  of 
the  performance.  The  request  is  unnecessary  where  the  creditor's 
act  has  to  be  done  at  a  time,  or  at  the  expiration  of  a  notice, 
fixed  by  reference  to  the  calendar— B.G.B.  294,  295,  296. 

The  creditor  is  not  in  mora,  if  at  the  time  of  the  tender,  or 
at  the  time  fixed  for  the  creditor's  act  of  acceptance,  the  debtor 
in  fact  is  imable  to  perform  the  obligation — B.G.B.  297. 

In  the  case  of  reciprocal  obligations  the  creditor  is  in  m^ra 
if  he  is  willing  to  accept  the  other  party's  performance,  but  fails 
to  tender  performance  on  his  part — B.G.B.  298. 

*  The  term  mora  aceipiendi  is  used  in  this  treatise  as  the  equivalent  of  the 
German  expression  GlduUger-Verzug. 

^  Where  no  time  of  performance  is  fixed,  or  where  the  debtor  is  entitled  to 
anticipate  the  time  of  performance,  a  creditor  who  is  temporarily  unable 
to  accept  a  tendered  performance,  is  not  thereby  placed  into  mora  unless 
the  debtor  has  given  him  reasonable  previous  notice  of  his  intended 
performance— B.G.B.  299. 

ECBUSTEB  M 


162  LAW   OF  OBLIGATIONS 

bb.  Effect  of  mora  accipiendi. 

155.  Mora  accipiendi  has  the  following  effects  : 

(1)  whatever  degree  of  diligence  the  debtor  may  have  been 
bound  to  apply  up  to  the  time  when  the  delay  began,  he  ceases 
as  from  such  time  to  be  responsible  for  any  damage  not  caused 
by  his  wilful  default  or  gross  negligence — B.G.B.  300  (1)  j 

(2)  if  the  obligation  was  to  deliver  a  generically  defined  thing 
— 144  rule  (2) — the  risk  of  the  performance  passes  to  the 
creditor  ^j  from  the  moment  of  the  tender  of  a  specific  thing 
offered  in  satisfaction  of  the  obligation — B.G.B.  300  (2) ; 

(3)  interest  on  a  debt  bearing  interest  ceases  as  soon  as  mora 
accipiendi  begins — B.G.B.  301 ; 

(4)  a  debtor  who  is  under  liability  to  hand  over  to  the  creditor 
the  profits  of  a  thing  i^7),  is,  as  from  the  commencement  of 
mora  accipiendi,  responsible  only  for  such  profits  as  are  actually 
received— B.G.B.  302; 

(5)  if  the  debtor  is  under  an  obligation  to  give  up  the 
possession  of  a  parcel  of  land,  he  may  abandon  the  possession  as 
soon  as  the  creditor's  delay  begins  ;  but  he  must,  if  practicable, 
give  previous  notice  of  his  intention  to  do  so — B.G.B.  303 ; 

(6)  the  debtor  is  entitled  to  claim  reimbursement  of  any 
expense  incurred  by  the  unsuccessful  tender,  or  by  the  storage  of 
the  subject-matter  of  the  obligation  during  the  continuance  of 
mora — B.G.B.  304.  (As  to  the  effect  of  the  purchaser's  mora 
in  the  case  of  a  sale  see  193.) 

c.  Effect  of  Lis  Pendens  [Rechtshangigkeit). 

156.  As  a  general  rule  the  institution  of  judicial  proceedings ' 
places  the  debtor  in  mora  and  subjects  him  to  the  increased 
liability  mentioned  above,  but  as  this  rule  is  subject  to  cer- 
tain exceptions — see  152  rule  (3) — the  effect  of  lis  pendens 
apart  from  mora  has  to  be  considered.  The  following  provisions 
relate  to  this  subject : 

(1)  interest  runs  from  the  date  at  which  a  claim  is  brought 

'  Before  such  tender  the  debtor  bears  the  risk  ;  he  has  to  deliver  a  thing 
answering  the  description,  whatever  may  happen  to  the  thing  which  may 
have  been  appropriated  by  him  for  such  delivery — B.G.B.  279. 

'■  The  Bechish&ngigkeit  begins  at  the  date  of  the  service  of  the  process  by 
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forward,  but  if  the  action  is  brought  before  the  claim  is  due, 
interest  runs  from  the  date  on  which  the  claim  becomes  due  ^ — 
B.G.B.  391; 

(2)  if  the  claim  is  for  the  delivery  of  any  specific  object,  the 
debtor  is,  as  from  the  time  of  its  assertion,  under  the  same 
obligations,  and  entitled  to  the  same  rights  as  the  possessor  of 
a  thing  during  the  pendency  of  an  action  brought  by  the  owner 
for  the  recovery  of  its  possession  (343,  344),  except  in  so  far  as 
the  special  nature  of  the  obligation  or  the  debtor's  mora  places 
the  creditor  in  a  more  favourable  position — B.G.B.  292. 

which  the  proceedings  are  instituted,  or  in  the  case  of  a  supplemental  clain> 
brought  forward  at  any  hearing  of  the  action,  at  the  date  of  such  hearing. — 
See  CP.O.  253,  263,  281,  693,  695,  697. 

'  Where  a  right  to  a  periodical  payment  is  in  question,  a  declaration  as  to 
the  right  to  future  payments  may  be  claimed  in  an  action. 


m2 


CHAPTER  V:   DISCHARGE  OF  OBLIGATIONS 

1.  General  Rtjles 
a.  Mode  of  Performance. 

167.  The  mode  of  performance  depends  on  the  nature  of  the 
particular  obligation;  if  the  obligation  arises  under  an  act-in- 
the-law,  the  mode  of  performance  is  in  the  first  instance 
regidated  by  the  intention  of  the  parties  as  shown  by  their 
declarations  of  intention ;  if  the  obligation  arises  under  a  rule  of 
law,  applicable  under  the  particular  circumstances  of  the  case, 
the  mode  of  performance  depends  in  the  first  instance  on  such 
rule  of  law ;  in  either  case  the  rules  of  interpretation  discussed 
144  to  147  are  applicable  in  so  far  as  they  are  material. 

b.  Acceptance  of  Performance. 

The  acceptance  of  a  performance  made  in  discharge  of  the 
debtor's  obligation,  has  the  eflFect  of  shifting  the  burden  of 
proof;  if  the  creditor  after  such  acceptance  alleges  that  the 
debtor's  performance  was  not  the  performance  promised  by  him, 
or  that  it  was  incomplete,  it  is  for  him  to  prove  these  allegations 
— B.G.B.  363.  In  some  cases  the  acceptance  may  preclude  all 
further  question  as  to  the  completeness  of  the  discharge,  but  this 
fact  must  under  the  general  rules  be  proved  by  the  debtor. 
Special  rules,  however,  are  applicable  in  the  case  of  any  bilateral 
mercantile  sale.  In  the  case  of  any  such  sale  the  purchaser 
must,  so  far  as  practicable,  examine  the  goods  immediately  on 
delivery ;  defects  noticeable  on  such  examination  must  be  com- 
municated to  the  vendor  forthwith,  defects  not  so  noticeable, 
immediately  on  discovery.  Failure  to  comply  with  these  require- 
ments, in  the  absence  of  intentional  (arglistig)  concealment  on 
the  vendor's  part,  deprives  the  purchaser  of  all  claims  on  the 
ground  of  defective  performance  unless  the  goods  are  so 
obviously  different  from  the  purchased  goods,  that  the  purchaser 
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cannot  be  deemed  to  have  accepted  them  in  performance  of  the 
agreement— H.G.B.  377,  378. 

It  will  be  seen  that  German  law  in  the  case  of  mercantile 
sales  is  more  favourable  to  the  vendor  than  English  law,  as 
under  English  law  a  purchaser's  claim  for  breach  of  warranty  is 
not  affected  by  the  acceptancCj  though  he  may  by  such  accep- 
tance have  lost  his  right  to  rescission;  Sale  of  Goods  Act 
1893  s.  11. 

c.  Appropriation  of  Performance  where  several 
Obligations  are  outstanding. 

Where  several  obhgations  of  the  same  kind  are  outstanding, 
and  where  a  performance  on  the  debtor's  part  does  not  satisfy 
all  such  outstanding  obligations,  the  debtor  may  determine 
in  what  order  the  obligations  are  to  be  deemed  satisfied.  In 
the  absence  of  any  such  determination,  priority  must  be  given 
to  claims  which  are  due  over  those  which  are  not  due.  Among 
claims  which  are  due,  the  following  elements  determine  the 
priority  in  the  order  in  which  they  are  mentioned :  (1)  the  security 
given  for  the  performance  of  the  obligation,  (a  less  well  secured 
obligation  is  satisfied  before  a  better  secured  obligation) ;  (2)  the 
nature  of  the  obligation,  (a  more  onerous  obligation  is  satisfied 
before  a  less  onerous  obligation) ;  (3)  the  date  of  the  creation  of 
the  obligation,  (an  obligation  of  older  date  is  satisfied  before  an 
obligation  of  more  recent  date).  Where  none  of  the  indicated 
elements  make  a  distinction  possible,  the  outstanding  obligations 
are  deemed  to  be  satisfied  pro  rata  of  their  respective  values — 
B.G.B.  366.  Where  an  outstanding  obligation  includes  a  claim 
for  interests  and  costs,  the  value  of  an  act  of  performance  is 
appropriated:  first,  to  the  claim  for  costs;  secondly,  to  the 
claim  for  interest ;  and  thirdly,  to  the  principal  claim.  If  the 
debtor  desires  another  mode  of  appropriation,  the  creditor  may 
decline  the  performance — B.G.B.  367, 

It  will  be  seen  that  the  German  rule  is  more  favourable  to  the 
debtor  than  the  rules  of  English  law  on  the  same  subject.  The 
well-known  rule  in  Clayton's  Case  (1  Mer.  572)  only  deals  with 
banking  accounts,  where  all  the  smns  paid  in  form  a  blended 
fund.  Subject  to  that  rule,  the  creditor  has,  in  the  absence  of 
a  direction  on  the  debtor's  part,  the  right  to  appropriate  a  pay- 


166  LAW  OP  OBLIGATIONS 

ment  received  by  him  in  such  maimer  as  he  thinks  fit,  and 
this  right  of  appropriation  may  be  exercised  *  up  to  the  very 
last  moment  •" — see  Seymour  v.  Pickett  (1905)  1  K.  B.  715 
(C.A.).  In  the  absence  of  any  appropriation  on  the  debtor's 
or  creditor's  part,  the  law  appropriates  the  payment  to  the 
earlier  debt  (Mills  v.  Powkes  5  Bing.  N.  C.  455,  461 ;  50  R.  R. 
754,  756). 

d.  Prohibition  of  Performance  by  Instalments. 

The  performance  of  a  single  obligation  must  be  distinguished 
from  the  performance  of  an  agreement  involving  a  series  of  obliga- 
tions. The  debtor  is  not  entitled  to  perform  a  single  obligation  ^ 
by  successive  instalments — B.G.B.  266.  An  exception  to  this 
rule  occurs  in  the  case  of  bills  of  exchange  and  promissory 
notes ;  the  holder  of  such  an  instrument  is  not  entitled  to  refuse 
the  payment  of  a  part  of  the  amount — W.O.  38,  98. 

English  law  has  the  same  general  rule  on  the  subject  as 
German  law,  but  does  not  admit  the  exception.  As  to  the  con- 
sequences of  partial  impossibility  of  performance  see  post  158. 

e.  Performance  for  the  Benefit  of  a  Third  Party. 

As  a  general  rule,  an  obligation  is  not  deemed  to  be  discharged 
unless  the  performance  is  made  for  the  creditor's  benefit;  but 
if  it  is  made  for  the  benefit  of  a  third  party,  with  the  creditor's 
assent  (129),  the  debtor  is  discharged.  A  person  is  presumed  to 
be  authorized  to  receive  an  object  if  he  produces  a  receipt  for  such 
object  signed  by  the  person  who  is  entitled  to  receive  it — B.G.B. 
362,  370. 

f.  Performance  by  a  Third  Party. 

In  any  case  in  which  the  promised  act  is  not  from  its  nature 
required  to  be  done  by  the  debtor   in  person,^  performance  on 

'  This  is  so  where  the  obligation  is  divisible  as  well  as  where  it  is 
indivisible.  An  indivisible  obligation  is  one  which  cannot  be  performed  in 
separate  parts  without  rendering  the  performance  ineffective.  A  divisible 
obligation  is  one  which  can  be  effectively  performed  in  separate  parts 
(e.  g.  the  obligation  to  pay  a  sum  of  money  or  to  deliver  fungibles  of 
a  specified  weight  and  measure). 

'  For  instances  of  cases  in  which  the  debtor  must  perform  in  person  see 
221,  231,  252. 
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the  part  o£  a  third  party  must  be  accepted,  unless  the  debtor 
expressly  objects  to  such  performance.  A  creditor  who  refuses 
the  performance  offered  by  a  third  party  in  a  case  where  no 
such  objection  has  been  raised  by  the  debtor,  renders  himself 
liable  to  the  consequences  of  mora  accipiendi  (155).  If  the 
performance  is  accepted  notwithstanding  the  objection,  the  debtor 
is  discharged— B.G.B.  267. 

A  third  party  entitled  to  any  right  over  an  object  threatened 
with  seizure  by  a  judgment  cTeditor  of  the  debtor  may  avert 
such  seizure  by  satisfying  the  judgment  debt  on  the  debtor's 
behalf,  or  by  giving  security,  or  by  means  of  set-ofE.  In  so  far 
as  the  creditor  in  such  a  case  receives  satisfaction  for  his  claim, 
the  third  party  is  entitled  to  be  subrogated  to  his  rights  as 
against  the  debtor— B.G.B.  268. 

Under  English  law  a  third  party,  who  makes  a  payment  on 
behalf  of  a  debtor  without  his  authority,  does  not  acquire  any 
rights  against  the  debtor,  nor  does  the  creditor  incur  any  liability 
by  refusing  the  tender  of  a  performance  on  the  part  of  a  person 
other  than  the  original  debtor — Walter  v.  James  L.  R.  6 
Ex.  124. 

g.  Debtor's  Kight  to  Written  Acknowledgement. 

A  debtor  who  performs  his  obligation  is  entitled  to  a  written 
acknowledgement  of  such  performance,  and  to  the  return  of  any 
written  acknowledgement  of  indebtedness  given  by  him^ — 
B.G.B.  368,  371  (as  to  the  costs  of  the  acknowledgement  see 
B.G.B.  369). 

2.  Impossibility  of  PEaFOEMANCE 

a.  Generally. 

158.  Impossibility  of  performance  may  either  exist  ab  initio,  or 
be  caused  by  an  event  occurring  subsequently  to  the  formation 
of  the  agreement.  In  the  first  case  the  agreement  is  void ;  but 
a  party  who  was  ignorant  of  the  impossibility  is  within  certain 
limits  entitled  to  compensation  from  the  other  party,  if  such 

'  If  the  creditor  is  unable  to  return  any  such  document  the  debtor  is 
entitled  to  a  publicly  certified  acknowledgement  of  the  discharge  of  his 
obligation— B.G.B.  371. 
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other  party  knew>  or  ought  to  have  known,  of  the  impossibility 
— B.G.B.  306,  307— seejaosi!  306. 

An  agreefflentj  however,  made  with  the  implied  or  expressed 
condition  that  it  shall  become  operative  on  the  removal  of  the 
impossibility  is  binding  if  the  impossibility  can  be  removed — 
B.G.B.  308  (1).  An  agreement  made  subject  to  a  condition 
precedent,  or  to  a  stipulation  postponing  its  operation  to  a  future 
date,  is  vaHd,  if  the  impossibility  is  removed  before  the  fulfilment 
of  the  condition  or  before  the  date  fixed  by  the  stipulation — 
B.G.B.  308  (2). 

Impossibility  caused  by  an  event  subsequent  to  the  creation  of 
the  obhgation  requires  more  detailed  discussion,  being  of  much 
greater  practical  importance  than  impossibility  existing  ah  initio. 

As  mentioned  above  (148),  a  debtor  as  a  general  rule  becomes 
released  from  his  obligation  in  so  far  as  its  performance  becomes 
impossible  by  reason  of  any  circumstance  or  event  for  which  he 
is  not  responsible.  In  the  absence  of  a  contractual  stipulation, 
or  a  special  rule  of  law  providing  otherwise  for  the  particular 
case,  he  is  only  responsible  for  circumstances  or  events  due  to 
his  wilful  default  or  negligence — B.G.B.  376  (1).  In  case 
of  dispute  it  is  the  debtor's  duty  to  prove  that  the  circum- 
stance or  event,  by  which  the  performance  of  the  obligation 
has  been  rendered  impossible,  was  one  for  which  he  was  not 
responsible— B.G.B.  283. 

Where  the  debtor  has  undertaken  to  deliver  a  generically  defined 
thing,  his  inability  to  deliver  such  thing,  though  not  due  to 
any  default  on  his  part,  is  not  a  ground  of  excuse,  so  long  as 
the  delivery  of  a  thing  belonging  to  the  genus  is  possible — 
B.G.B.  379.  The  most  obvious  example  of  the  application  of 
this  rule  occurs  where  a  debtor  undertakes  to  pay  money  or  to 
deliver  fungibles  (73),  and  is  unable  to  do  so  because  he  does  not 
possess  the  necessary  funds ;  but  the  rule  is  applicable  whether 
the  promised  thing  is  a  fungible  or  otherwise.  The  fact  that  the 
debtor  has  appropriated  a  specific  thing  to  the  performance  of 
the  obligation,  and  that  such  thing  was  subsequently  destroyed 
without  any  default  on  his  part,  is  not  of  any  consequence, 
unless  it  can  be  shown  that  the  creditor  had  agreed  to  accept 
such  appropriations. 

In   so   far  as   the   performance    of    an    obligation  becomes 
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impossible  by  reason  of  a  circumstance  for  which  the  debtor  is 
responsible^  the  creditor  is  entitled  to  compensation  (167)  for  the 
damage  suffered  through  the  non-performance  of  the  obligation — 
B.G.B.  280  (1). 

As  regards  impossibility  of  performance  in  the  case  of 
reciprocal  agreements  see  160. 

b.  Partial  Impossibility. 
If  J  owing  to  any  circumstance'  or  event  for  which  the  debtor  is 
responsible,  the  performance  of  his  obligation  becomes  partially 
impossible,  the  creditor  may  decline  to  accept  partial  perform- 
ance, and  claim  compensation  for  the  non-performance  of  the 
whole  agreement  wherever  partial  performance  is  useless  to 
him.^  If  the  creditor  cannot  prove  that  partial  performance 
is  useless  to  him,  he  must  accept  it,  but  has  a  right  of  com- 
pensation in  respect  of  the  incompleteness  of  the  performance — 
B.G.B.  280  (2). 

Illustration  :  A  has  charge  of  a  pair  of  horses  for  B.  One  of 
the  horses  is  killed  by  an  event  for  which  A  is  responsible.  If 
B  can  prove  that  he  valued  the  two  horses  only  as  a  pair,  and 
that  the  remaining  horse  is  of  no  use  to  him  singly,  he  can 
refuse  to  take  it  back,  and  claim  damages  for  the  loss  of  the 
pair.  If  this  cannot  be  proved,  he  must  take  the  remaining 
horse,  and  has  a  claim  for  damages  in  respect  of  the  loss  of  the 
horse  killed  by  A'%  default. 

c.  Creditor's  Right  of  Subrogation  in  respect  of 
Debtor's  Claims  for  Indemnity. 

If  the  circumstance  or  event  by  which  the  debtor's  perform- 
ance has  been  rendered  impossible  is  one  entitling  him  to 
partial  or  total  indemnity  from  another  (e.  g.  from  an  insurance 
company,  which  has  taken  the  risk  of  such  circumstance  or 
event,  or  from  a  wrongdoer  who  is  liable  for  the  damage  caused 
thereby),  the  creditor  is  entitled,  in  satisfaction  pro  tanto  of  his 
claim  for  compensation,  to  an  assignment  of  the  claim  for 
indemnity,  or  to  the  delivery  or  payment  of  any  object  or  sum 
of  money  received  by  the  debtor  in  respect  of  such  claim — 
B.G.B.  281. 

'  The  creditor's  and  debtor's  mutual  rights  and  duties  are  in  such  a  case 
governed  by  the  same  rules  as  apply  in  the  case  of  the  rescission  of  an 
agreement — 162  sub  c. 
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d.  Comparison  with  English  Law. 

Under  English  law  an  agreement  is  void  if  its  performance 
is  physically  or  legally  impossible  under  any  conceivable  circum- 
stances J  if  the  impossibility  of  the  performance  is  due  to  any 
special  circumstances  affecting  the  particular  case^  the  agreement 
is  not  void  on  the  ground  of  impossibility  of  performance  (see 
Hills  V.  Sughrue  15  M.  &  W.  333  j  71  R.  R.  651).  As  regards 
the  effect  of  supervening  impossibility,  the  contrast  between 
English  and  German  law  has  been  pointed  oiit  above  (148). 

3.  Pekformance  op  Reciprocal  Agreements 
a.  Legal  Character  of  Beciprocal  Agreements. 

159.  In  the  case  of  a  reciprocal  agreement  (see  140)  there  are 
three  possibilities.  It  may  be  intended:  (1)  that  each  party 
shall  be  bound  independently  of  the  question,  whether  the  other 
party  performs  his  promise  or  otherwise;  or  (2)  that  one 
party  shall  perform  his  part  of  the  agreement  before  he  has  any 
claim  for  performance  by  the  other;  or  (8)  that  both  parties 
shall  be  contemporaneously  willing  and  ready  to  perform  their 
promises.  Under  English  law  the  last-mentioned  intention  is 
presumed  in  the  case  of  an  agreement  for  the  sale  of  land  (see 
Laird  v.  Pirn  7  M.  &  W.  479  ;  56  R.  R.  768)  or  of  goods  (Sale 
of  Goods  Act  1893  s.  38).  In  the  case  of  other  kinds  of 
agreements  no  legal  presumption  exists,  and  the  intention  of  the 
parties  must  be  ascertained  in  accordance  with  the  ordinary 
rules  of  construction. 

Under  German  law  an  agreement  containing  mutually 
independent  promises  in  the  manner  stated  above,  sub  (1),  is  not 
generally  referred  to  as  a  reciprocal  agreement,  and  will  not  in 
the  further  course  of  this  treatise  be  so  described. 

Where,  in  the  case  of  a  reciprocal  agreement,  there  is  no 
express  or  implied  stipulation  to  the  contrary,  each  party  is 
entitled  to  refuse  performance,  unless  the  other  party  is  ready 
and  willing  to  perform  the  whole  of  his  promise  at  the  same 
time.  This  right  of  refusal  is  not  affected  by  the  counter- 
promise  being  made  up  of  several  distinct  promises  by  different 
persons— B.G.B.  320  (1). 
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Illustration :  A  makes  an  agreement  with  B  and  C  for  the 
purchase  of  a  quantity  of  fungibles,  it  being  agreed  that  £  and 
C  shall  each  be  liable  to  deliver  one  half  of  the  purchased  quantity, 
and  that  each  is  to  receive  half  of  the  purchase  price;  B 
tenders  his  half.  A  is  not  required  to  pay  B's  share  of  the 
purchase  price,  until  C  is  ready  and  willing  to  deliver  the 
remaining  half. 

A  deviation  from  the  general  rule  is  authorized  where  the 
counter-promise  has  been  partly  performed,  and  where — owing  to 
the  fact  that  the  outstanding  part  of  the  performance  is  of 
trifling  importance,  or  to  some  other  special  circumstances — the 
refusal  of  the  counter-performance  would  be  a  breach  of  good 
faith— B.G.B.  330  (2). 

Where,  under  the  terms  of  an  agreement,  performance  on 
the  part  of  A  must  precede  the  performance  on  the  part  of  B, 
A  may  nevertheless  claim  contemporaneous  performance,  if  B's 
financial  position  has  become  seriously  weakened  after  the  forma- 
tion of  the  agreement,  and  if  the  performance  of  his  promise 
has  thereby  been  rendered  insecure  ^ — B.G.B.  321. 

As  regards  the  form  of  the  action  in  the  case  of  the  breach 
of  a  reciprocal  agreement  see  167. 

b.   Impossibility  of  Performance  in  the  case  of 
Reciprocal  Agreements. 
160.  Where,  in  the  case  of  a  reciprocal  agreement  between  A 
and  B,  the  impossibility  of  the  performance  of  ^'s  promise  is 
caused  by  an  event  subsequent  to  the  formation  of  the  agree- 
ment,^ such  an  event  may  be 

(1)  an  event  for  which  neither  A  nor  B  is  responsible;  or 
(2)  an  event  for  which  B  is  responsible ;  or  (3)  an  event  for  which 
A  is  responsible. 

Illustration  of  case  (1)  :  A  makes  an  agreement  for  the  sale  of 
a.  horse  to  B ;  the  horse,  before  the  completion  of  the  sale  and 
without  any  default  on  A's  part,  is  accidentally  killed ; 

Illustration  of  case  (2) :  A  undertakes  to  make  a  dress  for  B,  for 

'  This  provision  may  cause  great  hardship,  as  it  enables  unscrupulous 
persons  to  repudiate  disadvantageous  transactions  ;  no  doubt  the  repudiating 
party  must  prove  his  case,  but  the  other  party  will  frequently  shrink  from 
the  public  investigation  of  his  financial  position. 

'  Where  the  performance  of  the  promise  of  one  of  the  parties  is  impossible 
ab  initio  the  general  rule  stated  above  (158)  is  applied. 
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delivery  on  a  given  date  (time  being  o£  the  essence  of  the  agree- 
ment), the  terms  being  that  B  is  to  furnish  the  material,  while  A 
is  to  find  the  accessories  and  charge  a  lump  sum  for  the  whole ; 
B  does  not  furnish  the  material  at  the  proper  time  and  the  com- 
pletion of  the  dress  on  the  agreed  date  becomes  impossible ; 

Illustration  of  case  (3) :  Facts,  as  in  the  case  referred  to  in 
Illustration  of  case  (1),  except  that  the  horse's  death  is  due  to 
A's  negligence. 

The  consequences  as  to  ^'s  rights  under  the  agreement  are  as 
follows : 

In  case  (1)  A  has  no  right  to  the  counter-performance  if  the 
performance  is  totally  impossible;  if  the  performance  is  partly 
impossible,  the  counter-performance  is  reduced  pro  tanto — 
B.G.B.  323  (1).  If  B  avails  himself  of  the  rule  mentioned 
above — 158  sub  e, — and  obtains  the  assignment  of  A's  right 
of  indemnity  against  a  third  party,  A  has  a  claim  to  the 
counter-performance,  but  subject  to  reduction  in  so  far  as  such 
counter-performance  would  be  of  greater  value  than  the  right 
of  indemnity— B.G.B.  323  (2). 

Illustration  :  If  in  the  case  referred  to  in  Illustration  1,  A  has 
insured  the  horse,  and  the  insurance  money  exceeds  the  purchase 
price,  B  is  entitled  to  the  whole  of  the  insurance  money,  and 
must  pay  the  whole  purchase  price ;  if  the  insurance  money  is 
less  than  the  purchase  price,  then  the  purchase  money  is  reduced 
proportionately. 

If  B  has  performed  his  counter-promise  to  a  larger  extent  than 
he  is  required  to  do  under  the  rules  stated  above,  he  is  entitled 
to  recover  the  excess  value  of  his  performance  under  the  rules  as 
to  unjustified  benefits  (298)— B.G.B.  323  (3). 

In  case  (2)  A  has  a  right  to  the  counter-performance,  but  such 
counter-performance  is  reduced  in  so  far  as  A  in  consequence  of 
the  non-performance  of  his  promise  saves  any  outlay,  or  uses 
the  time  which  he  would  have  applied  to  the  performance 
of  his  promise,  in  some  other  profitable  occupation^ — B.G.B. 
324  (1). 

Illustration:  In  the  case  referred  to  in  Illustration  2,  A  is 
entitled  to  the  agreed  lump  sum,  but  he  must  allow  a  deduction 

^  Any  income  which  he  intentionally  (boswillig)  neglects  to  earn  is,  for 
this  purpose,  treated  like  income  earned  by  him. 
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in  respect  of  any  saving  of  outlay  for  accessories  which  he 
would  have  incurred  if  he  had  made  the  dress,  and  for  any 
remuneration  which  he  receives,  or  by  the  application  of  proper 
diligence  would  have  received,  if  he  had  employed  the  time 
intended  for  the  making  of  the  dress  in  some  other  work. 

B  is  deemed  responsible  for  the  circumstance  preventing  the 
performance  of  A's  promise,  whatever  his  original  liability  may 
have  been,  if  he  is  in  mora  aecipiendi  (154) — B.G.B.  324  (2). 

Illustration :  A  has  agreed  to  warehouse  B's  furniture  at  a 
specified  rent  and  for  a  specified  period,  and  takes  responsibility 
for  the  risk  of  fire ;  B  refuses  to  take  possession  after  the  expira- 
tion of  the  period,  and  the  furniture  is  subsequently  destroyed 
by  fire ;  B  must  pay  the  rent,  and  has  no  right  to  compensation 
from  A. 

In  case  (3)  B  may,  at  his  option,  exercise  one  of  the  following 
alternative  rights :  (a)  he  may  claim  compensation  for  non- 
performance ;  (5)  he  may  rescind  the  agreement  j  *  (c)  he  may 
exercise  the  rights  which  he  would  be  able  to  exercise  in  case  (1). 

If  the  performance  is  partially  impossible,  B,  if  able  to  prove 
that  partial  performance  will  be  useless  to  him,  has  the  same 
rights  as  in  the  case  of  total  impossibility;  if  he  is  unable  to 
prove  the  uselessness  of  partial  performance,  he  must  accept  the 
partial  performance,  his  own  liability  for  counter-performance 

^  The  question  as  to  the  distinction  between  the  remedies  (a)  and  (b)  has 
given  rise  to  considerable  controversy  among  German  writers,  many  authors 
holding  that  compensation  for  non-performance  cannot  be  claimed  unless 
the  plaintiff  performs  his  own  promise.  The  prevailing  opinion,  however, 
is  against  this  view  (R.G.  vol.  50  p.  266).  The  result  is  that  the  claim  for  com- 
pensation for  non-performance  is  in  most  cases  more  advantageous  than  the 
claim  for  rescission,  but  in  a  case  in  which  a  reciprocal  agreement  has  been 
partly  performed,  the  party  with  whom  the  option  lies  may  prefer  rescission. 
(Illustration :  A  sells  Whiteacre  and  Blackacre  to  B  for  £10,000 ;  the  sale 
cannot  be  completed  as  A^s  title  proves  unsatisfactory.  If  B  simply  rescinds 
he  obtains  no  compensation  for  the  loss  of  the  bargain ;  if  he  claims 
compensation  he  may  under  the  German  rules  as  to  damages  be  amply 
indemnified  in  that  respect.  If,  however,  a  good  title  to  Blackacre  has 
been  shown,  and  Blackacre  has  consequently  been  conveyed  to  B  against 
payment  of  ieo,000  before  the  defect  in  the  title  to  Whiteacre  was  discovered, 
B,  if  claiming  compensation  for  non-performance,  could  only  claim  com- 
pensation for  the  loss  suffered  by  the  non-conveyance  of  Whiteacre ;  it 
might,  therefore,  be  advantageous  to  him  to  claim  rescission  instead  of 
claiming  compensation  for  incomplete  performance ;  on  such  rescission 
he  would  reconvey  Blackacre  against  repayment  of  the  £5,000  and  have 
no  further  claim  for  compensation.) 
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being   rendered    proportionately  less   (compare    158   sub  b) — ■ 
B.G.B.  335  (1).* 

c.  Mora  solvendi  in  the  ease  of  Beciproeal  Agreements. 

(!)  In  ordinary  cases. 

161.  Where  time  is  not  of  the  essence  of  a  reciprocal  agree- 
ment (see  below  sub  (2))  and  one  of  the  parties  is  in  mora 
solvendi  (153),  the  other  party's  only  remedy,  as  a  general  rule, 
is  to  claim  performance  and  damages  in  respect  of  the  delay, 
unless  he  can  prove  that  the  belated  performance  would  be  use- 
less to  him,  in  which  event  he  may  either  claim  compensation  for 
non-performance  or  rescission  as  in  the  case  mentioned  above — 
160  ease  (3). 

Time  may  be  made  of  the  essence  of  the  agreement  by  a  notice 
addressed  to  the  party  ^  who  is  in  mora  solvendi  requiring  him 
to  perform  within  a  specified  reasonable  period,  and  stating  that 
after  the  lapse  of  the  period  the  performance  will  no  longer  be 
accepted ;  if  this  notice  is  not  complied  with,  the  party  by  whom 
it  was  given  may  claim  compensation  for  non-performance,  or 
rescission,  but  his  right  to  claim  performance  can  no  longer  be 
exercised.  If,  in  any  such  case,  the  agreement  is  partly  per- 
formed before  the  lapse  of  the  period,  the  party  by  whom  the 
notice  was  given  has  the  same  remedies  as  he  would  have  had  in 
the  case  of  partial  impossibility  of  performance  brought  about  by 
the  default  of  the  other  party— see  160  case  (3)— B.G.B.  326. 

(2)  In  cases  in  which  time  is  of  the  essence  of  the  agreement. 

Apart  from  the  cases  in  which  time  is  made  of  the  essence  by 

notice  in  the  manner  stated  above,  sub  (1),  time,  in  the  absence 

of  any  indication  to  the  contrary,  is  deemed  to  be  of  the  essence 

of  a  reciprocal  agreement  '  if  it  is  stipulated  that  the  promise  of 

*  A  party  to  a  reciprocal  agreement  who  has  obtained  judgment  directing 
the  other  party  to  perform  his  promise,  may  send  a  notice  to  such  other 
party  requiring  him  to  perform  within  a  specified  period,  and  declaring 
that  after  the  lapse  of  the  period  performance  will  no  longer  be  accepted. 
If  the  notice  is  not  complied  with  the  party  by  whom  it  was  given  has  the 
remedies  open  to  B  in  the  event  mentioned  in  the  text — B.G.B.  325  (2). 

1  In  such  a  case  two  notices  are  required  as  a  general  rule  :  (1)  the  notice 
by  which  the  debtor  is  placed  in  mora  sohmdi ;  (2)  the  notice  declining 
performance  after  the  lapse  of  a  specified  period.  The  second  notice  is  not 
required  in  a  case  in  which  the  debtor  has  expressly  refused  to  perform  his 
promise — K.G.  vol.  57  p.  112. 
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one  of  the  parties  is  to  be  performed  at  an  exact  point 
of  time,  or  within  a  strictly  defined  period' — B.G.B.  361; 
H.G.B.  376  (1).  The  mere  mention  of  a  time  or  period,  at 
which,  or  within  which,  the  promise  must  be  performed,  is  not 
sufiicient  for  this  purpose ;  the  stipulation  in  question  must  be 
'so  essentially  an  integral  part  of  the  transaction,  that  the 
performance  or  breach  of  the  agreement  on  that  point  causes 
the  transaction  to  stand  or  fall,  and  that,  therefore,  a  perform- 
ance after  the  agreed  point  of  time  is  not  to  be  deemed  a 
performance  of  the  agreement' — R.G.  vol.  51  p.  348. 

An  agreement  as  to  which  time  is  of  the  essence  of  the  defini- 
tion given  above,  is  called  a  Fisegeschaft ;  if  one  of  the  parties 
to  such  an  agreement  does  not  perform  his  obligation  punctually, 
the  other  party  may  rescind  the  agreement ;  if  the  transaction  is 
a  mercantile  sale  (36)  of  goods,  or  negotiable  instruments,^  he 
may,  at  his  option,  either  rescind  or  claim  compensation  for 
non-performance— B.G.B.  361;    H.G.B.  376  (1). 

4.  Rescission 
a.  Circumstances  entitling  a  Party  to  Rescission. 
162.  As  shown  above  (158,  160,  and  161)  a  party  may, 
in  certain  events,  instead  of  claiming  the  performance  of  an 
agreement,  claim  rescission  either  alternatively  to  the  right 
to  claim  compensation  for  non-performance,  or  without  such 
alternative  right ;  the  right  of  rescission  in  certain  events  may 
also  be  stipulated  for  between  the  parties  ;  where  an  agreement 
provides  that  a  debtor,  in  the  event  of  the  non-performance 
of  his  promise  is  to  forfeit  his  contractual  rights,  the  creditor  on 
the  happening  of  such  event  is  entitled  to  rescission — B.G.B.  360. 

b.  How  Bight  exercised. 
The  following  rules  apply  to  this  subject : 
(1)  the  right  to  rescind  is  exercised  by  means  of  a  notice  com- 
municated to  the  other  party — B.G.B.  349 ; 

"  In  the  case  of  such  a  mercantile  sale  the  mere  lapse  of  the  stipulated  time 
has  the  effect  of  rescinding  the  agreement,  unless  the  creditor  immediately 
after  the  lapse  of  such  time  declares  by  notice  communicated  to  the  debtor 
that  he  insists  on  performance.  The  alternative  right  to  claim  damages  for 
non-peiformance  only  arises  in  so  far  as  there  is  technical  mmra  solvendi. 
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(3)  where  no  time  is  fixed  for  the  exercise  of  the  right,  the 
other  party  may,  by  notice,  require  the  party  entitled  to  the 
right  to  exercise  it  within  a  specified  reasonable  period ;  if 
the  notice  is  not  complied  with  before  the  lapse  of  the  period 
the  right  is  forfeited— B.G.B.  355 ; 

(3)  where  several  parties  are  entitled  to  the  right  it  must 
be  exercised  by  all  of  them,  and  where  several  parties  are  subject 
to  it,  it  must  be  exercised  against  all  of  them.  The  forfeiture  of 
the  right  by  one  of  several  parties  operates  against  all  of  them — 
B.G.B.  356 ; 

(4)  where  the  exercise  of  a  contractual  right  of  rescission 
is  dependent  on  the  payment  of  forfeit  money,  the  right  is 
forfeited  unless  such  payment  is  made  simultaneously  with  the 
communication  of  the  notice  of  rescission,  or  immediately  after 
the  repudiation  of  the  notice  by  the  other  party  on  the  ground  of 
such  non-payment — B.G.B.  359. 

c.  Effect  of  Bescission. 

The  following  rules  apply  in  any  case  in  which  a  party 
exercises  a  right  of  rescission  to  which  he  is  entitled  imder 
any  legal  rule  or  contractual  stipulation — B.G.B.  327  : 

(1)  the  parties  must  contemporaneously  return  to  each  other 
everything  previously  received  in  pursuance  of  the  rescinded 
agreement ; 

(2)  in  so  far  as  any  services  have  been  rendered  or  the  use  of 
a  thing  has  been  allowed,  the  money  value  of  such  services 
or  of  such  use  must  be  paid ; 

(3)  a  party  who  has  to  return  a  thing  under  rule  (1)  is 
under  the  same  liability  for  the  loss  or  deterioration  of  such 
thing  and  has  to  account  for  fruits  and  profits  in  the  same  way  as 
a  person  who  is  in  possession  of  a  thing  while  an  action  for  its 
recovery  by  the  true  owner  is  pending  (343) — B.G.B.  346-348. 

d.  Forfeiture  of  Right  of  Bescission. 

The  right  of  rescission  is  forfeited  by  the  party  entitled 
thereto  (hereinafter  called  the  rescinding  party) : 

(1)  if  any  object  which  ought  to  be  returned  under  the  rules 
stated  sub  c  is  destroyed,  materially  altered  or  deteriorated 
owing  to  the  wilful  default  or  negligence  of  the  rescinding  party. 


DISCHARGE   OF  OBLIGATIONS  177 

or  of  any  party  deriving  title  under  him,  or  of  any  party  for 
whose  default  he  is  responsible  according  to  the  rules  stated 
above  (150)— B.G.B.  350-353  ; 

(2)  if  the  rescinding  party,  after  becoming  subject  to  the  effects 
of  mora  solvendi  as  to  the  return  of  the  objects  to  be  returned  by 
him  or  of  an  essential  part  thereof,  fails  to  comply  with  a  notice 
requiring  him  to  return  such  objects  or  such  part  thereof,  within 
a  reasonable  time  specified  in  such  notice — B.G.B.  354 ; 

(3)  if,  in  the  case  of  a  contractual  right  of  rescission,  the 
other  party  is  in  a  position  to  discharge  his  obligation  by  set-off 
(165),  and  immediately  on  receiving  the  notice  of  rescission 
avails  himself  of  his  right  of  set-off — B.G.B.  357. 

5.  Substituted  Modes  of  Perfokmancb 
a.   Performance  in  Iiieu  of  Promised  Performance. 

163.  An  obligation  is  duly  discharged  if  a  creditor  in  lieu  of 
the  promised  performance,  accepts  a  different  performance  (e.  g. 
if  a  lessor  entitled  to  the  return  of  the  leased  object  in  a  state  of 
good  repair  agrees  to  accept  it  in  its  actual  state  with  compensa- 
tion in  money  for  the  dilapidations) — B.G.B.  364  (1). 

The  performance  accepted  in  lieu  of  the  promised  performance 
may  consist  in  the  substitution  of  a  new  obligation  for  the 
obligation  which  has  to  be  discharged  (Novation) ;  but  the  mere 
fact  that  a  debtor  undertakes  a  new  obligation  is  not  accepted  as 
proof  of  an  intention  on  the  part  of  the  parties  to  consider  the  old 
obligation  as  discharged — B.G.B.  364  (3). 

Illustration :  If  a  promissory  note  is  given  by  way  of  payment 
for  a  claim  for  sold  goods,  the  claim  for  the  sold  goods,  in  the 
absence  of  an  express  agreement  to  the  contrary,  is  not  extin- 
guished by  the  receipt  of  the  promissory  note. 

Where  the  undertaking  of  a  new  obligation  by  the  debtor  does 
not  operate  as  a  discharge  of  the  former  obligation,  such  new 
obligation  is  said  to  be  undertaken  erf  Hiking  shatter  (on  account 
of  performance),  but  where  the  creditor  accepts  the  substituted 
obligation  in  lieu  of  the  promised  act,  the  substituted  obligation 
is  said  to  be  accepted  an  ErfHUungsstatt  (in  lieu  of  performance). 

Where  the  creditor  accepts  any  right  or  thing  in  lieu  of  the 
promised  performance,  the  debtor  is  under  the  same  duty  as  to 
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warranty  of  title  and  quality  as  a  vendor  (186,  187) — B.G.B. 
365. 

b.   Lodgment  with  a  Public  Authority  {Hinterlegung). 

164.  Under  English  law  a  debtor  can  under  certain  specified 
circumstances  discharge  his  obligation  by  lodgment  in  Court  (see 
for  instance  Land  Clauses  Act  1845  s.  69 ;  Trustee  Act  1893 
s.  43)  J  but  there  is  no  general  rule  on  the  subject,  and  a  person 
who  is  liable  to  perform  an  obligation  for  the  benefit  of  a  person 
under  disability  or  of  uncertain  address  is  sometimes  placed 
at  great  disadvantage.  The  B.G.B.  deals  with  this  difficulty 
in  a  very  comprehensive  manner  by  establishing  the  following 
principles : 

aa.  General  rules. 

(1)  A  person  who  is  under  an  obligation  to  pay  or  deliver  any 
money,  negotiable  instrument,  valuable,  or  other  similar  object,^ 
may,  ra  any  of  the  events  mentioned  below,  lodge  such  object 
with  any  public  authority  authorized  in  that  behaK  by  State 
regulation.  Such  lodgment  may  be  effected :  (a)  if  the  creditor 
is  in  mora  accipiendi  (154) ;  {h)  if  the  debtor,  by  reason  of  any 
personal  disability  of  the  creditor,  is  unable  to  perform  his 
obligation  (e.  g.  if  the  creditor  is  an  infant  and  has  at  the  time 
no  statutory  agent);  (c)  if  the  debtor  is  unable  to  perform  his 
obligation  with  entire  safety  because  through  no  fault  of  his  own 
he  is  uncertain  as  to  the  creditor's  identity  (e.  g.  if  the  original 
creditor  is  dead,  and  the  debtor,  notwithstanding  the  application 
of  proper  diligence,  has  been  unable  to  ascertain  what  persons 
represent  his  estate) — B.G.B.  372. 

(2)  If  the  debtor  is  under  an  obligation  to  deliver  a  movable 
thing,  not  included  among  the  objects  which  may  be  lodged  with 
a  public  authority,  he  may,  if  the  creditor  is  in  mora  accipiendi, 
sell  such  movable  thing  in  the  manner  prescribed  for  that  purpose, 
and  deposit  the  proceeds  of  sale  with  the  competent  public 
authority ;  if  the  debtor  cannot  safely  perform  his  obligation  on 
account  of  any  personal  disability  of  the  creditor,  or  of  any  doubt 
as  to  his  identity,  this  right  of  sale  may  be  exercised  only  in  so  far 
as  the  thing,  which  the  debtor  has  to  deliver,  is  of  a  perishable 

I  The  class  of  objects  may  be  defined  by  State  regulation. 
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nature,  or  in  so  far  as  the  expense  of  keeping  it  would  be 
unreasonably  great — B.G.B.  383  (1). 

bb.  Place  of  lodgment ;  duty  to  give  notice. 

The  lodgment  must  be  effected  in  the  place  of  performance 
(146),  and  notice  must  be  given  to  the  creditor  as  far  as  prac- 
ticable. The  fact  that  the  rule  as  to  the  place  of  lodgment  or  as 
to  notice  is  disregarded  does  not  deprive  the  lodgment  of  its 
legal  effect,  but  the  debtor  is  liable  for  any  damage  which  the 
creditor  may  suffer  as  a  result  of  such  disregard — B.G.B.  374. 

cc.  Transmission  hy  post. 

The  lodgment  is  not  effective  unless  the  object  intended  to  be 
lodged  actually  comes  into  the  possession  of  the  public  authority 
to  whom  it  is  intended  to  be  delivered,  but,  in  the  case  of  trans- 
mission by  post,  the  lodgment,  if  it  becomes  effective,  operates  as 
from  the  time  of  dispatch — B.G.B.  375. 

dd.  Conditional  lodgment. 

Where  the  debtor  is  not  required  to  perform  his  obligation 
except  after  performance  of  some  act  on  the  creditor's  part,  the 
debtor  may,  on  effecting  the  lodgment,  stipulate,  that  the  creditor 
is  not  to  be  entitled  to  receive  the  deposited  object,  unless  he 
can  produce  evidence  of  the  performance  of  his  own  obligation — 
B.G.B.  373. 

ee.  Effect  of  lodgment. 

The  deposited  object  may  be  withdrawn  by  the  debtor  at  any 
time  before  the  lodgment  has  become  '  final  '.^ 

The  lodgment  becomes  final:  (1)  if  the  debtor  waives  his 
right  of  withdrawal;  (3)  if  the  creditor  accepts  the  lodgment  in 
full  discharge  of  his  claim ;  (3)  if  a  final  judgment  in  an  action 
between  the  creditor  and  the  debtor  declares  the  lodgment  to 
be  in  order.^  While  the  right  of  withdrawal  subsists,  the 
claim  is  undischarged,  but  the  debtor  can  meet  any  demand 

,  2  The  right  of  withdrawal  cannot  be  exercised  during  the  debtor's 
bankruptcy,  nor  can  the  object  be  seized  by  a  judgment  creditor  of  the 
debtor— B.G.B.  377. 

'  The  waiver  or  acceptance  must  be  communicated,  or  the  judgment 
produced  to  the  public  authority  with  whom  the  deposited  object  is  lodged. 

N  2 
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on  the  creditor's  part  by  reference  to  the  lodgment ;  the  creditor 
must  bear  the  risk  of  the  safety  of  the  deposited  object,  and 
has  no  claim  for  interest  or  loss  of  profits.  If  the  debtor  exer- 
cises the  right  of  withdrawal  the  lodgment  is  without  effect, 
and  the  costs  of  the  lodgment  (which  would  otherwise  have 
to  be  borne  by  the  creditor)  must  be  discharged  by  the  debtor. 
As  soon  as  the  lodgment  has  become  final  the  debtor  is  dis- 
charged to  the  same  extent  as  if  he  had  delivered  the  deposited 
object  to  the  creditor  at  the  time  when  the  lodgment  was 
made— B.G.B.  376-379,  381. 

ff.  Declaration  as  to  creditor's  identity  on  payment 
or  delivery  out. 
Where,  according  to  the  regulations  of  the  public  authority, 
the  deposited  object  cannot  be  withdrawn  without  the  debtor's 
authorization,  the  creditor  may  require  the  debtor  to  give  such 
authorization,  in  the  events  in  which  he  would  have  been  entitled 
to  claim  the  performance  of  the  obligation  if  the  lodgment  had 
not  taken  place— B.G.B.  380. 

&§■•  ^ff^<'t  of  lapse  of  time. 
The  creditor's  right  to  the  payment  of  the  deposited  amount, 
or  to  the  delivery  of  the  deposited  object,  is  barred  after  the 
lapse  of  thirty  years  from  the  date  at  which  notice  of  the  lodg- 
ment was  received  by  him,  unless  payment  or  delivery  is  demanded 
before  the  lapse  of  the  period ;  as  soon  as  the  creditor's  right  is 
barred  the  debtor  may  withdraw  the  deposited  object,  notwith- 
standing a  previous  waiver  of  his  right  of  withdrawal — B.G.B. 
382. 

e.   Set-off. 

165.  Under  English  law  the  right  of  set-off  only  arises 
in  the  course  of  an  action  ;  before  action  brought  a  debt  is 
not  extinguished  pro  tanto  by  reason  of  the  fact  that  the  debtor 
acquires  a  claim  against  the  creditor  (Searles  v.  Sadgrove  35  L.  J. 
(Q,.  B.)  15).  German  law,  on  the  other  hand,  recognizes  an 
independent  right  of  set-off  (AufrecJinung)  in  respect  of  which 
the  following  rules  apply  : 

(1)  a  claim  may  be  set  off  against  another  of  the  same  nature 
(e.  g.  a  money  claim  may  be  set  off   against  a  money  claim. 
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a  claim  for  delivery  of  stocks  or  debentures  of  a  certain  class, 
may  be  set  off  against  a  claim  for  stocks  or  debentures  of  the 
same  class) — B.G.B.  387  j 

(2)  a  debtor  may  set  off  a  claim  to  which  he  is  entitled  against 
an  obligation  to  which  he  is  subject,  if,  at  the  time,  he  has  both 
the  right  to  demand  satisfaction  of  the  claim  and  to  perform  his 
obligation— B.G.B.  387 ; 

(3)  the  fact  that  the  place  of  performance  or  destination 
(146)  is  not  the  same  for  two  claims  does  not  prevent  their 
being  set  off  against  one  another;  but  a  party  against  whom 
the  right  of  set-off  is  exercised  under  such  circumstances  may 
claim  compensation  for  any  loss  suffered  by  him  owing  to  the 
fact  that  he  is  unable  to  perform  his  obligation,  or  to  receive 
the  other  party "'s  performance  at  the  proper  place;  if  it  was 
specially  agreed  that  one  of  the  claims  should  be  satisfied  at 
a  fixed  time  and  place  such  claim  cannot,  in  the  absence  of  an 
indication  to  the  contrary,  be  set  off  against  an  obHgation  which 
has  to  be  performed  in  another  place — B.G.B.  391 ; 

(4)  a  claim  which  can  be  met  by  a  plea  of  confession  and 
avoidance  cannot  be  set  off  against  another  claim,  but  a  claim 
barred  by  prescription  may  be  set  off  against  another  claim,  if  it 
was  not  barred  at  the  time  when  the  right  of  set-off  became 
available  i— B.G.B.  390 ; 

(5)  no  claim  belonging  to  any  of  the  following  classes  can  be 
set  off  against  another :  (a)  a  claim  arising  from  an  unlawful 
act  committed  wilfully;  {b)  a  claim  exempted  from  judicial 
attachment— 176  sub  (1)  ^ ;  (c)  a  debt  owing  to  any  Imperial  or 
State  Revenue  authority  cannot  be  set  off  against  a  debt  owing 
by  such  authority  unless  both  debts  concern  the  same  local 
establishment  of  such  authority  ^ — B.G.B.  393-396 ; 

(6)  the  right  of  set-off  is  excluded  under  any  of  the  following 
circumstances  :  (a)  a  claim  against  a  bankrupt  acquired  after  the 

1  Under  English  law  a  plea  of  set-off  is  not  available,  if  the  claim  to  be 
set  off  is  barred  by  prescription.     (Walter  v.  Clements  15  Q.  B.  1046.) 

2  An  exception  to  this  rule  occurs  in  the  case  of  claims  against  public 
sick  funds  created  under  the  laws  as  to  compulsory  insurance  ;  arrears  of 
subscriptions  may  be  set  off  against  each  claim,  though  the  claim  is  exempt 
from  seizure — B.G.B.  394. 

'  The  Eevenue  authorities  in  Germany  have  local  establishments  which 
collect  the  taxes  for  the  districts  respectively  allotted  to  them. 
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commencement  of  the  bankruptcy,  or  with  the  knowledge  of 
the  bankrupt's  insolvency  cannot  be  set  off  against  a  debt  owing 
to  the  bankrupt ;  a  debt  owing  to  the  bankrupt  incurred  after 
the  commencement  of  the  bankruptcy  cannot  be  set  off  against 
a  claim  against  the  bankrupt ;  (b)  a  debtor,  whose  debt  has  been 
attached  by  a  judgment  creditor  of  the  person  to  whom  such  debt 
is  owingj  cannot  discharge  such  debt  by  setting  off  against  it 
a  claim  against  such  person,  if  such  claim  was  acquired  by  him 
after  the  attachment  of  his  debt,  or  if  such  claim  fell  due  after 
such  debt  and  after  the  date  of  the  attachment — K.O.  55 ; 
B.G.B.  393 ; 

(7)  the  right  of  set-off  is  exercised  by  declaration  communicated 
to  the  other  party,  and  must  not  be  made  subject  to  any  condition 
or  stipulation  as  to  time  (111,  114) — B.G.B.  388; 

(8)  the  two  claims  set  off  against  one  another  become  extin- 
guished to  the  extent  of  the  smaller  claim  as  from  the  date 
at  which  they  began  to  co-exist — B.G.B.  389 ; 

(9)  a  person  exercising  the  right  of  set-off  may  determine 
which  out  of  several  contemporaneous  claims  is  to  be  set  off 
against  his  debt.  In  the  absence  of  any  declaration  of  intention 
on  the  subject,  the  rules  as  to  the  order  of  discharge  of  several 
co-existing  obligjations — 157  c,  are  applied,  mutatis  mutandis — 
B.G.B.  396. 

d.    Waiver. 

166.  Under  English  law  the  waiver  by  a  creditor  of  his  right 
to  the  performance  of  a  contract  is  invalid,  unless  it  is  made  for 
valuable  consideration  or  in  the  special  form  of  a  deed  imder  seal. 
German  law,  on  the  other  hand,  allows  an  obligation  to  be 
discharged  by  an  informal  and  gratuitous  agreement  between 
the  creditor  and  debtor— B.G.B.  397  (1). 

An  agreement  by  which  the  creditor  acknowledges  that  there 
is  no  obligatory  relation  between  him  and  his  debtor  has  the 
same  effect— B.G.B.  397  (2). 

It  is  unnecessary  to  state  the  reason  which  induces  the  creditor 
to  waive  his  claim.  If,  however,  it  can  be  shown  that  the 
agreement  was  made  without  any  legal  ground  (causa),  or  that 
the  object  of  the  transaction  was  not  attained,  the  party  who 
has  waived  his  right  may  claim  restitution  on  the  ground  of 
'  unjustified  benefits  '  (298)— B.G.B.  812  (2). 
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The  fact  that  the  motive  o£  the  transaction  was  an  intention 
on  the  creditor's  part  to  make  a  gift  to  the  debtor,  is  sufficient  to 
exclude  the  operation  of  the  rule  as  to  unjustified  benefits,  but  it 
subjects  the  transaction  to  the  rules  as  to  gifts  (199). 

A  mutual  waiver  made  with  the  object  of  putting  an  end 
to  a  dispute,  or  to  a  state  of  uncei-tainty,  is  called  a  compromise 
( Verglekh) ;  such  a  compromise  is  inoperative  if  it  was  made 
under  a  mistaken  assumption  as  to  the  facts,  and  if,  but  for 
such  mistaken  assumption,  there  would  have  been  no  dispute  or 
uncertainty— B.G.B.  779. 


CHAPTER  VI :   REMEDIAL  OBLIGATORY  RIGHTS 

1.   Right  to  Peefoemance  oe  Restitution  in  Kind 

167.  It  is  often  stated  that  the  remedies  o£  '  specific  perform- 
ance '  and  '  injunction  %  introduced  by  the  English  Equity  Courts 
by  means  of  their  power  over  the  person  of  the  defendant,  have 
no  equivalent  in  continental  law,  and  that,  under  the  continental 
law,  as  under  English  common  law,  the  only  remedial  right  is 
a  right  to  pecuniary  damages.  This  assertion  was  incorrect  as 
regards  the  former  German  law,  and  is  equally  incorrect  as 
regards  the  present  law. 

The  primary  remedial  right  under  German  law  is  a  right  to 
performance  ^  where  the  obligation  results  either  from  an  act  in 
the  law,  or  from  surrounding  circumstances,  and  a  right  to  com- 
pensation {SchadenseTsatz)  where  the  obligation  results  from  an 
unlawful  act. 

The  right  to  compensation  is  not  primarily  a  right  to  pecuniary 
damages. 

'  A  person  liable  to  make  compensation  is  bound  to  restore  the 
state  of  things  which  would  have  existed,  if  the  event  creating  the 
liability  had  not  happened.' — B.G.B.  349.  The  right  to  receive 
compensation  for  damage  suffered  by  reason  of  an  unlawful  act 
is  therefore  primarily  a  right  to  restitution  in  kind.^ 

The  general  rule  that  every  obligation  gives  rise  to  a  claim 
for  specific  performance  or  restitution  in  kind  is  subject  to  the 
following  exceptions : 

(1)  on  the  grounds  of  public  policy  the  following  classes  of 
claims  cannot  be  specifically  enforced  ^  : 

(a)  a  claim  for  personal  services  (221) ; 

'  Where  the  obligation  is  of  a  negative  character,  the  right  to  performance 
resolves  itself  into  a  right  to  prohibit  any  course  of  conduct  by  which  such 
obligation  is  violated. 

"  An  order  restraining  a  person  guilty  of  unlawful  conduct  from  a  con- 
tinuance of  such  conduct  comes  under  the  same  head. 

'  As  to  agreements  restraining  former  employees  from  competition  see  171 
note  1. 
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{b)  a  claim  for  the  performance  of  a  promise  of  marriage 
(407)*— E.G.  B.  1297  J 

(c)  a  claim  for  the  restitution  of  conjugal  rights  (412)  ^ ; 

(2)  in  certain  events  a  person  entitled  to  the  performance  of 
an  agreement  may  claim  rescission  in  lieu  of  performance^  see 
ahoye,  160,  161,  162  j 

(3)  in  the  events  mentioned  helow  (168)  the  right  to  per- 
formance or  restitution  in  kind  is  transformed  into  a  claim  for 
pecuniary  damages. 

In  any  case,  which  comes  under  the  general  rule,  the  right  to 
the  performance  of  an  obligation,  or  to  restitution  in  kind,  where 
damage  has  been  inflicted  by  an  unlawful  act,  can  be  enforced 
by  threat  of  imprisonment  or  fine,  or  by  other  methods  specified 
in  C.P.O.  883-892. 

In  the  case  of  a  claim  for  performance  of  the  promise  of  one 
of  the  parties  to  a  reciprocal  agreement  the  remedial  right  is 
exercisable  as  follows : 

(a)  if  under  the  reciprocal  agreement  the  performance  of  the 
mutual  promises  is  to  be  contemporaneous,  the  plaintiff  may  claim 
an  order  directing  the  defendant  to  perform  contemporaneously 
{Zuff  urn  Zug)  with  the  plaintiff-'s  performance ; 

{I)  if  performance  of  the  plaintiff's  promise  is  under  the 
agreement  to  precede  the  defendant's  performance,  and  if  the 
defendant  is  in  mora  accipiendi  (154),  the  plaintiff  may  claim 
an  order  directing  the  performance  of  the  defendant's  promise ; 
if  the  mora  accipiendi  continues,  the  plaintiff  may  enforce  the 
performance  of  the  defendant's  promise  without  being  first 
compelled  to  perform  his  own  promise — B.G.B.  322. 

2.    RiGfHT  TO  Pecuniary  Damages 

a.  Cirexunstances  transforming  Claim  for  Performance  or 
Bestitution  into  Claim  for  Pecuniary  Damages. 

168.  Under  certain  specified  circumstances  the  claim  for  per- 
formance or  restitution  in  kind  is  transformed,  ipso  facto,  iato 

*  Under  some  of  the  old  State  laws,  orders  for  the  specific  performance  of 
a  promise  to  marry  were  obtainable. 

=  In  cases  (o)  and  (c)  an  order  for  performance  may  be  made  by  the  Court, 
but  there  are  no  means  of  enforcement — C.P.O.  888  (2). 
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a  claim  for  pecuniary  damages ;  under  other  specified  circum- 
stances, the  creditor  may  at  his  option  claim  either  performance, 
restitution,  or  pecuniary  damages ;  and  there  are  finally  cir- 
cumstances under  which  the  debtor  may  substitute  pecuniary 
compensation  for  restitution  in  kind  : — 

(1)  the  claim  is  transformed,  ipso  facto,  if  performance  or 
restitution  in  kind  is  impossible,^  or  possible  only  in  such  a  way 
as  not  to  afford  sufficient  compensation  to  the  creditor — B.G.B. 
251; 

(2)  the  creditor  may  at  his  option  claim  "pecuniary  damages 
in  place  of  performance  or  restitution  in  kind : 

(a)  where  his  claim  is  for  personal  injuries,  or  damage  to 
athing— B.G.B.  249; 

{b)  where  the  debtor  is  in  mora  solvendi  and  belated  perform- 
ance is  useless,  or  where  time  has  by  notice  been  made  of  the 
essence  of  an  agreement,  or  is  of  the  essence  of  a  mercantile  sale 
(152,  161)— B.G.B.  250; 

(c)  where  performance  of  an  agreement  is  partially  impossible 
and  partial  performance  is  useless  (158,  161) ; 

(3)  a  debtor  may  at  his  option  compensate  the  creditor  in 
money,  if  performance  or  restitution  in  kind  would  require  an 
outlay  out  of  proportion  to  the  requirements  of  the  case — B.G.B. 
251  (2). 

b.    Damages  in  respect  of  Physical  Fain  or  Mental 
Suffering. 

168  a.  As  a  general  rule  damage  which  does  not  cause  pecuniary 
loss  can  only  give  rise  to  a  claim  for  performance  or  restitution  in 
kind — B.G.B.  253,  but  in  the  following  cases  compensation  in 
money  can  be  claimed  in  respect  of  physical  pain  or  mental 
suffering  : 

(a)  in  the  case  of  personal  injuries ;  (b)  in  the  case  of  unlawful 
imprisonment ;  (c)  in  the  case  of  certain  sexual  offences  against 
females— B.G.B.  847,  1300. 

^  In  the  case  of  impossibility  of  performance  of  an  agreement,  a  claim  to 
compensation  only  arises  in  so  far  as  the  impossibility  is  caused  by  a  circum- 
stance for  which  the  debtor  is  responsible  (158,  160). 
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c.  Measure  of  Damages. 

169.  Where  pecuniary  damages  are  payable  they  are  assessed 
on  the  following  principles : 

(1)  as  a  general  rule  compensation  must  be  paid  for  loss  of 
profit  as  well  as  for  other  loss.  Such  profit  as,  according  to  the 
ordinary  course  of  events,  and  in  view  of  the  preparations  and 
precautions  of  the  parties,  might  reasonably  have  been  expected, 
is  deemed  to  have  been  lost — B.G.B.  252 ; 

(2)  in  certain  cases  a  party  injured  by  the  fact  that  an  agree- 
ment is  invalid,  has  a  claim  to  be  indemnified  for  the  actual  loss 
suffered  by  him  in  consequence  of  his  belief  in  its  validity  (306). 

The  interest  in  the  agreement  for  which  he  is  entitled  to 
compensation  is  called  the  '  negative '  interest  in  contradistinction 
to  the  '  positive  interest '  or  '  interest  in  the  performance '  {ErfUl- 
lungsinteresse)  to  which  a  party  is  entitled  in  the  case  of  a  valid 
agreement  i— B.G.B.  122,  179,  307,  309; 

(3)  special  rules  are  laid  down  as  to  the  measure  of  damages 
on  the  breach  of  certain  classes  of  agreements  : 

{a)  in  the  case  of  the  breach  of  a  mercantile  agreement  for  sale 
as  to  which  time  is  of  the  essence  (161),  the  amount  of  the  differ- 
ence between  the  sale  price  and  the  market  price  at  the  time  and 
place  at  which  the  sale  ought  to  have  been  completed,  may  be 
recovered  by  way  of  damages — H.G.B.  376 ; 

{b)  where,  on  a  sale,  there  is  a  breach  of  warranty  of  essential 
quaUties,  the  compensation  (if  compensation  is  claimed)  takes  the 
shape  of  a  reduction  of  the  purchase  price  {Minderung),  which  is 
computed  according  to  the  method  mentioned  below — 192 ; 

(c)  damages  payable  by  a  carrier,  in  respect  of  the  deteriora- 
tion or  loss  of  the  goods,  are  assessed  as  follows  :  full  damages 
including  loss  of  expected  profit  are  payable  if  the  loss  or 
deterioration  is  caused  by  the  wilful  default  or  gross  negligence 

^  If  a  party  has  not  altered  his  position  on  the  faith  of  the  agreement,  the 
value  of  the  negative  interest  cannot  exceed  the  expenses  incurred  by  him 
in  connexion  with  the  formation  of  the  agreement ;  if  he  has  done  any  act 
in  reliance  on  the  validity  of  the  agreement  (e.  g.  if  in  the  case  of  an  invalid 
sale  he  has  resold  the  article  bought  by  him),  he  is  entitled  to  claim  the 
amount  of  the  loss  suffered  in  consequence  of  such  act.  Whatever  the  value 
of  the  negative  interest  no  greater  amount  can  be  claimed  in  respect  thereof 
than  could  have  been  claimed  if  the  agreement  had  been  valid  and  had 
been  broken— B.G.B.  122. 
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of  the  carrier,  or  o£  any  person  for  whose  default  he  is  responsible ; 
whercj  however,  the  carrier,  under  the  special  rules  as  to  his 
liability  discussed  below — 341  sub  (5),  is  liable  for  loss  or 
deterioration  not  caused  by  wilful  default  or  gross  negligence, 
his  liability  does  not  extend  beyond  the  payment  of  the  value  of 
the  lost  goods,  or  of  the  loss  in  value  caused  by  the  deterioration 
of  the  goods  (the  saving  in  outlay  for  duties  or  other  charges 
being  deducted  in  each  case) — H.G-.B.  430,  457,  611,  613  j 

{d)  damages  payable  by  carriers  by  land  in  respect  of 
delay  in  transmission  are  assessed  as  follows :  full  damages 
are  payable  in  all  cases  in  which  an  ordinary  carrier  is  liable 
for  the  delay;  but  the  owners  of  a  railway  undertaking,  in  the 
case  of  delay  not  brought  about  by  wilful  default  or  gross 
negligence,  are  only  liable  to  the  extent  of  the  amount  declared 
for  that  purpose  by  the  person  for  whom  the  goods  are  carried, 
and  in  the  absence  of  any  such  declaration  are  only  liable  to  the 
extent  of  the  amount  payable  for  carriage — H.G.B.  429,  466 ; 

(4)  the  damages  payable  in  respect  of  an  unlawful  act  which 
injures  the  person  of  another  (including  unlawful  imprisonment, 
sexual  misconduct,  slander  and  libel)  must  compensate  the 
injured  person  for  all  injurious  effects  on  his  earning  power  and 
success  in  life,  caused  by  such  unlawful  act,  and  may  in  a  case 
coming  within  the  exceptional  rules  mentioned  above — 168  a, 
include  compensation  for  physical  pain  or  mental  suffering.  In 
some  cases  the  damages  are  payable  in  the  shape  of  an  annuity — 
B.G.B.  834,  842-844,  847 j 

(5)  a  person  liable  to  return  a  thing  taken  away  from  another 
by  means  of  an  unlawful  act,  must  compensate  such  other  for  all 
loss  arising  from  the  deterioration  or  loss  of  such  thing,  though 
not  due  to  his  default ;  he  is  also  liable  to  pay  interest  on  the 
amount  of  the  damages  from  the  date  which  serves  as  the  basis 
for  the  calculation  of  the  loss — B.G.B.  848,  849. 

The  rules  as  to  damages  recoverable  on  breach  of  agreement 
are  qualified  by  the  provision  mentioned  above — 149,  according 
to  which  the  omission  to  point  out  special  circumstances 
involving  the  risk  of  an  unusually  serious  loss  is  looked  upon 
as  contributory  default,  unless  the  special  circumstances  were 
known,  or  by  the  exercise  of  proper  diligence  woxdd  have 
become  known  to  the  other  party;  'speciaP  damages  cannot. 
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therefore,  be  recovered,  unless  the  circumstances  giving  rise  to 
them  ought  to  have  been  contemplated. 

It  win  be  seen  that  in  the  result  the  rules  of  English  law  laid 
down  in  Hadley  v.  Baxendale  9  Ex.  341;  Home  v.  Midland 
Railway  L.  R.  8  C.  P.  131,  and  similar  cases  are  also  applied 
in  Germany,  though  this  result  is  attained  by  a  somewhat 
different  method  of  reasoning. 

Compensation  in  money  must  be  distinguished  from  conven- 
tional and  judicial  penalties,  as  to  which  see  170  and  171. 

8.  Right  op  Subrogation 

170.  A  person  who  compensates  another  for  the  loss  of 
a  thing  or  a  right  is  entitled  to  the  assignment  of  the  claims 
which  the  person  receiving  compensation  has  against  any  third 
party,  in  respect  of  the  thing  or  right  for  which  compensation 
has  been  given — B.G.B.  255. 

Illustration :  A  bailee,  who  compensates  the  owner  of  the 
bailed  goods  wrongfully  taken  out  of  the  bailee's  custody,  may 
ask  for  an  assignment  of  the  owner's  right  to  recover  the  goods 
from  their  unlawful  possessor. 

A  person  who  has  compensated  another  for  the  loss  of  a  right 
which  through  his  negligence  has  been  barred  by  prescription, 
may  claim  the  assignment  of  such  right,  as  it  would  be  of  value 
to  him  in  the  event  of  the  debtor  declining  to  avail  himself  of 
the  defence  of  prescription. 

4.   Ancillary  Remedial  Rights 

a.   Penalties. 

aa.    Conventional  penalties. 

17L  Under  the  English  rules  of  equity  a  penalty,  which  a  party  to 

an  agreement  promises  to  pay  in  the  event  of  the  non-performance 

of  his  obligation,  can  only  be  recovered  in  so  far  as  the  penalty 

is  deemed  to  have  been  intended  as  a  contractual  assessment  of 

the  damages  recoverable  on  breach  of  the  agreement  (liquidated 

damages);  where  such  a  construction  is  impossible  under  the 

circimistances,  a  penalty  exceeding  the  value  of  the  damage 

cannot  be  awarded  (see  Willson  v.  Love  (1896)  1  Q.B.  626). 

The  rules  of  German  law  on  this  subject  are  entirely  different. 

On  principle  the  parties  may  agree  to  the  payment  of  a  penalty 

in  addition  to  full  damages,  and  it  is  only  in  a  case  in  which  the 


190  LAW  OF  OBLIGATIONS 

amount  of  the  penalty  seems  out  of  proportion  to  the  importance 
of  the  matter^  that  the  Court  may  reduce  the  amount  of  the 
penalty  to  a  reasonable  amount,  making,  however,  full  allowance 
for  all  damage  actually  suffered  whether  pecuniary  or  other- 
wise—B.G.B.  343. 

A  penalty  agreed  to  be  paid  by  a  person  who  is  a  mercantile 
trader  in  the  full  sense  of  the  word  (36),  cannot  be  reduced  in 
any  case— H.G.B.  348,  351. 

The  German  rules  as  to  penalties  distinguish  two  principal 
cases,  namely  (1)  the  case  of  a  penalty  payable  in  lieu  of 
damages  or  on  account  of  damages ;  (2)  the  case  of  a  penalty 
payable  irrespectively  of  the  other  rights  to  which  the  creditor 
is  entitled.  Where  the  debtor  promises  to  pay  the  penalty  in  the 
event  of  his  failing  to  perform  his  obligation,  the  agreement  as 
to  the  penalty  is  deemed  to  have  the  effect  mentioned  sub  (1) ; 
where  the  debtor  promises  to  pay  the  penalty  in  the  event  of 
failing  to  perform  his  obligation  in  the  agreed  manner,  or  at 
the  agreed  time,  the  agreement  is  deemed  to  have  the  effect 
mentioned  sub  (3). 

In  the  first  case  the  agreement  is  similar  to  an  English  agree- 
ment as  to  liquidated  damages,  but  the  position  of  the  German 
creditor  is  more  favourable.  He  may  at  his  option  claim  the 
performance  of  the  agreement  or  the  penalty,  and,  where  he  is 
entitled  to  compensation  by  reason  of  the  breach,  he  may  claim 
damages  in  excess  of  the  amount  of  the  penalty ;  the  penalty 
only  represents  the  minimum  amount  of  the  damages.^ 

In  the  second  case  the  creditor  may  claim  performance  as 
well  as  the  penalty,  but  if  he  accepts  performance  without  re- 
serving his  right  to  the  penalty,  he  forfeits  his  right  to  the 
penalty.  If  he  is  entitled  to  damages  for  defective  performance 
he  may  claim  such  damages  in  lieu  of  the  penalty — B.G.B.  340, 
341.  If  the  penalty  is  to  be  satisfied  otherwise  than  by  the 
payment  of  money,  damages  cannot  be  claimed  in  addition  to 
the  penalty— B.G.B.  342. 

^  The  rule  stated  in  the  text  is  not  applied  where  under  an  agreement 
restraining  a  mercantile  employee  from  competition  with  his  principal  after 
leaving  the  latter's  service,  a  penalty  is  payable  in  the  event  of  a  breach ; 
in  such  a  case  the  principal  has  no  remedy  except  the  recovery  of  the  penalty, 
and  cannot  obtain  an  injunction  restraining  a  continuance  of  the  breach. 
An  express  stipulation  to  the  contrary  is  void — H.G.B.  75  (2),  76  (1). 


REMEDIAL  OBLIGATORY  RIGHTS  191 

The  penalty  becomes  payable  as  soon  as  the  debtor  is  in 
mora  solvendi  (152) ;  where  the  obligation  consists  in  the  forbear- 
ance from  certain  acts,  the  penalty  is  payable  as  soon  as  any  act 
in  contravention  of  the  obligation  is  committed — B.G.B.  339. 

As  to  the  burden  of  proof,  in  the  event  of  the  debtor  denying 
his  liability  to  pay  the  penalty,  see  B.G.B.  345. 

No  penalty  is  payable  in  respect  of  the  breach  of  an  obligation 
which  is  inoperative  under  any  rule  of  law — B.G.B.  344. 

bb.   Judicial  penalties. 

172.  In  certain  specified  cases  a  person  convicted  of  a  criminal 
offence  may  be  orderied  to  pay  a  penalty  to  the  injured  person ; 
the  acceptance  of  such  a  penalty  bars  the  right  to  further  relief. 
Penalties  of  this  kind  may  be  imposed  for  defamation  which 
subjects  a  person  to  pecuniary  loss,  or  endangers  his  future 
success  in  life,  for  unlawful  wounding,  and  for  certain  infringe- 
ments of  patent  rights  or  other  similar  rights — St.  G.B.  188,  231; 
German  Patent  Act  s.  37 ;  Useful  Designs  Protection  Act  s.  11 ; 
similar  provisions  are  contained  in  other  statutes  on  kindred 
subjects. 

b.    Earnest  Money  (praufgale,  Arrhd), 

173.  The  payment  of  earnest  money  in  the  absence  of  any 
contrary  agreement  has  two  effects.  In  the  first  place  it  is 
evidence  of  the  formation  of  the  agreement  with  reference  to 
which  it  is  made — B.G.B.  336  (1) ;  in  the  second  place  it  is 
a  security  for  the  performance  of  the  agreement.  If  the  per- 
formance of  the  obligation  of  the  giver  of  the  earnest  money 
becomes  impossible  by  reason  of  a  circumstance  for  which  he  is 
responsible,  or  if  the  agreement  is  rescinded  by  reason  of  any 
default  on  his  part,  he  forfeits  the  earnest  money.  In  the  absence 
of  a  contrary  agreement  the  earnest  money  cannot  be  retained, 
if  the  agreement  is  duly  performed,  or  if  damages  for  its  breach 
are  recovered.  It  must  either  be  accepted  as  part  performance  of 
the  agreement,  or  part  payment  of  the  damages,  or  it  must  be 
returned.  If  the  agreement  is  rescinded  without  any  default  on 
the  part  of  the  giver,  it  must  be  returned — B.G.B.  337,  338. 

In  the  absence  of  a  contrary  agreement,  earnest  money  is  not 
in  the  nature  of  forfeit  money  {Ueugeld),  that  is  to  say,  the 
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person  giving  it  cannot  release  himself  from  his  obligation  by 
forfeiting  the  earnest  money — B.G.B.  336  (2). 

The  expression  '  earnest  money '  has  been  used  for  the  sake  of 
brevity^  but  the  rules  given  above  are  applicable,  whether  money 
or  any  other  object  be  given  in  earnest  to  bind  the  bargain. 

c.  Iiien. 

aa.  Ordinary  lien. 

174.  The  expression  ZuriickbeJialtungsrecJit,  in  the  sense  given 
to  it  by  the  B.G-.B.,  has  a  somewhat  wider  meaning  than  the 
term  '  lien '  by  which  it  is  here  translated.  The  German  right, 
though  called  a  right  of  retention,  not  only  enables  the  person 
entitled  to  it  to  retain  a  thing  belonging  to  the  debtor,  but  also 
to  refuse  the  performance  of  any  act  which  the  debtor  is  entitled 
to  claim  until  the  debtor  performs  his  own  obligation.  With 
reference  to  reciprocal  agreements  requiring  contemporaneous 
performance,  this  right  is  specially  regulated,  and  has  already 
been  mentioned  (159,  167),  but  the  B.G.B.  confers  the  same 
right  in  a  number  of  cases,  where  no  reciprocal  agreement,  in 
the  technical  sense  of  the  word,  is  in  existence  between  the 
parties — e.  g.  where  mutual  obligations  arise  in  the  case  of  volun- 
tary services  (301),  or  unjustified  benefits  (298). 

The  right  of  lien  is  available :  (1)  in  all  cases  in  which  the 
debtor  has  a  matured  counterclaim  arising  out  of  the  same  legal 
relation  as  his  own  obligation ;  (2)  in  all  cases  in  which  a  person, 
who  is  under  a  duty  to  deliver  an  object  not  obtained  by  him 
by  means  of  an  unlawful  act,  has  at  the  same  time  a  matured 
claim  in  respect  of  any  outlay  incurred  or  damage  suffered  in 
respect  of  such  object  ^ — B.G.B.  278. 

The  creditor  may  prevent  the  exercise  of  the  right  of  lien  by 
giving  security  (87),  but  personal  security  may  be  refused.  (As 
to  the  effect  of  the  allegation  of  a  right  of  lien  by  way  of  defence 
to  an  action,  see  B.G.B.  274.) 

bb.   Mercantile  lien. 

Mercantile  lien  is  intended  to  secure  the  claims  of  a  mercantile 

trader  against  another  mercantile  trader,  in  so  far  as  they  arise  from 

transactions  which  are  mercantile  transactions  on  both  sides  (36). 

It  differs  from  ordinary  lien  in  the  following  respects : 

'  See,  for  instance,  307  rule  (5),  344  sub  a. 
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(1)  it  consists  exclusively  in  the  right  to  retain  movable  things 
and  negotiable  instruments  which  by  virtue  of  any  mercantile 
transaction  have,  with  the  debtor's  consent,  come  into  the  creditor's 
possession,  or  under  his  control,  and  does  not  include  the  right  to 
refuse  the  performance  of  any  obligation,  other  than  the  obliga- 
tion to  deliver  such  movable  things  or  negotiable  instruments  ; 

(2)  it  is  available  for  the  purpose  of  securing  claims  not 
connected  with  the  objects  which  are  to  be  retained ; 

(3)  in  certain  exceptional  events  it  may  be  exercised  for  the 
purpose  of  securing  claims  which  have  not  as  yet  matured ;  these 
events  are : 

(a)  the  debtor's  bankruptcy  or  the  suspension  of  payment 
on  his  part ; 

(b)  the  fruitlessness  of  any  execution  proceedings  for  the 
recovery  of  a  judgment  debt; 

(4)  it  is  not  merely  a  passive  right ;  it  enables  the  creditor  to 
deal  with  the  things  retained  by  him  in  the  same  manner  as  if 
they  had  been  pledged  to  him  (402,  403); 

(5)  it  is  available,  not  only  against  the  debtor  but  also  against 
'  any  person  who  acquires  the  ownership  of  the  retained  objects, 

while  they  are  in  the  creditor's  possession ;. 

(6)  the  right  may  be  excluded  by  a  direction  given  by  the 
debtor  at  the  time  of  the  delivery  of  an  object  or  by  an  under- 
taking on  the  creditor's  part,  but  if  any  of  the  events  mentioned 
sub  (3)  has  occurred,  and  was  unknown  to  the  creditor  at  the 
time  of  the  delivery,  or  of  the  undertaking,  the  direction  or 
undertaking  may  be  disregarded^ — H.G.B.  369-371 — as  to 
H.G.B.  369  (2)  see  B.G.B.  986  (2). 

^  The  ordinary  lien  of  German  law  corresponds  in  a  certain  measure  to  the 
particular  lieu  of  English  law,  which  is  a  right  to  retain  goods  belonging  to 
the  debtor  in  respect  of  a  claim  relating  to  such  goods  ;  the  mercantile  lien 
of  German  law  corresponds  in  a  certain  measure  to  the  general  lien  of  Englisli 
law,  which  is  a  right  to  retain  certain  kinds  of  property  as  security  for  the 
general  balance  of  the  account.  A  particular  lien  exists  in  favour  of  persons 
who  have  expended  labour  or  skill  on  goods  or  who  are  under  a  legal  obliga- 
tion to  receive  goods  or  under  special  statutory  rules  (e.  g.  innkeeper's  lien, 
unpaid  seller's  lien) ;  a  general  lien  exists  in  favour  of  bankers,  brokers, 
factors,  and  solicitors.  Neither  kind  of  lien  as  a  general  rule  confers  a  right 
of  realization  (see,  however.  Innkeepers  Act  1878  s.  1,  Railway  Clauses  Con- 
solidation Act  1845  s.  97,  Sale  of  Goods  Act  1893  s.  48).  Both  kinds  of  lien 
may  be  conferred  by  special  agreement  between  the  parties.  It  will  be  seen 
that  neither  of  them  is  as  extensively  available  as  the  corresponding  right 
conferred  by  German  law. 

SCHUSTBS  O 


CHAPTER  VII:    TRANSFER   OF   RIGHTS 
•AND   DUTIES 

1.  Assignment  of  Rights 
a.    Historical  Statement. 

175.  Roman  law,  like  Germanic  law  and  the  older  English 
law,  did  not  on  principle  allow  rights  to  be  assigned,  but  under 
all  systems  numerous  exceptions  became  gradually  engrafted  on 
the  general  rule,  more  particularly  with  reference  to  rights 
embodied  in  negotiable  iustruments,  and  even  apart  from  such 
special  cases  the  tendency  to  modify  or  depart  from  the  general 
rule  became  more  marked  as  time  went  on. 

In  England  the  rules  of  equity,  and  the  provisions  of  the 
Judicature  Act,  have  had  the  effect  of  practically  abrogating  the 
rule,  and  a  similar  development  has  taken  place  in  Germany. ' 
Modern  German  law  recognizes  the  right  to  assign  obligatory 
and  other  rights  to  the  fullest  extent. 

b.   Bules  as  to  Mode  and  Effect  of  Assignment. 

176.  The  following  rules  are  primarily  applicable  to  assign- 
ments of  obligatory  rights,  but  in  so  far  as  the  nature  of  the 
case  admits,  and  no  express  rule  of  law  excludes  their  applic- 
ability, they  also  apply  to  assignments  of  other  rights,  and  to 
transfers  of  rights  effected  by  rule  of  law  (see,  for  instances,  183 
sub  (4),  274,  417  sub  (3))— B.G.B.  413,  413. 

(1)    WAat  classes  of  rights  can  be  assigned, 

A  right  belonging  to  any  of  the  following  classes  cannot  be 
assigned : 

(fl)  a  right  which  is  exempt  from  attachment  by  a  judgment 
creditor  (e.  g.  a  claim  for  wages,  a  claim  for  maintenance,  an 
officer's  claim  for  pay  or  pension  up  to  a  certain  limit,  a  claim 
against  a  public  sick  fund,  or  similar  pubKc  fund  created  under 
the  laws  as  to  compulsory  insurance,  &c.,  see  C.P.O.  850) ; 
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{!))  a  right  wHeli  by  agreement  between  the  debtor  and 
creditor  is  declared  to  be  incapable  of  assignment ; 

(c)  an  obligatory  right  which  would  alter  in  character  if 
it  was  exercisable  by  any  person  other  than  the  original 
creditor ; ' 

All  other  rights,  present  or  future/  may  be  validly  assigned. 

(2)  Form  of  assignment. 

Under  English  law,  in  so  far  as  it  depends  on  Judicature 
Act  1873  s.  25  (6),  the  assignment  of  a  chose  in  action  must 
be  in  writing.  Under  German  law  no  writing  is  required, 
except  in  the  ease  of  the  transfer  of  a  mortgage  debt,  which  must 
be  effected  in  the  manner  mentioned  below  (390). 

Notwithstanding  the  validity  of  an  informal  assignment,  the 
assignor  is  bound  at  any  time  at  the  request  and  cost  of  the 
assignee  to  deliver  to  the  latter  a  publicly  certified  written 
assignment — B.G.B.  403. 

The  technical  expression  used  by  the  B.G.B.  for  the  assign- 
ment of  a  right  is  Altretung,  but  the  older  expression  Cession 
is  still  frequently  used  in  textbooks  and  legal  documents. 

(3)  Notice  of  assignment. 

Under  English  law  an  assignment  is  not  fully  effective  until 
notice  is  given  to  the  debtor ;  no  similar  rule  exists  in  German 
law.  The  assignment  is  complete  as  soon  as  the  agreement 
between  the  assignor  and  the  assignee  is  complete,  and  in  ease  of 
a  conflict  between  several  assignees  the  priorities  depend  entirely 
on  the  order  of  the  dates  of  the  several  assignments — B.G.B.  398. 
The  debtor  is,  however,  as  between  himself  and  an  assignee, 
duly  discharged  by  payment  to,  or  performance  for  the  benefit 
of  the  assignor,  if  at  the  time  of  the  payment  or  performance 
he  was  not  aware  of  the  assignment ;  the  assignee  is  also  bound 
by  any  arrangement  made  between  the  debtor  and  the  assignor, 

1  The  majority  of  cases  which  serve  as  illustrations  of  this  rule  are  specially 
provided  for,  see,  for  instance,  198  sub  A  rule  (1),  210  rule  (6),  221,  231  rule  (2), 
261,  358,  432. 

'  The  doubt  previously  existing  as  to  the  possibility  of  assigning  future 
debts,  has  now  been  removed — See  K.G.  vol.  55  p.  334 ;  as  to  the  English 
rule  on  this  subject  see  Tailby  v.  Official  Receiver  13  A,  C.  523. 

o2 
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or  by  any  judgment  obtained  by  the  assignor  against  the  debtor 
unless  the  latter  at  the  date  of  the  arrangement^  or  of  the  institu- 
tion of  the  action,  was  aware  of  the  assignment — B.G.B.  407, 
408.  On  the  other  hand,  a  creditor  who  has  given  notice  of  the 
assignment  to  the  debtor  cannot,  as  between  himself  and  the 
debtor,  deny  the  existence  or  the  operativeness  of  the  assign- 
ment, and  he  cannot  withdraw  the  notice,  except  with  the  concur- 
rence of  the  person  named  therein  as  the  assignee — B.G.B.  409. 
A  debtor  who  has  not  received  a  written  notice  of  the  assign- 
ment from  the  assignor  may  make  his  performance  for  the  benefit 
of  the  assignee  dependent  upon  the  production  of  a  written  assign- 
ment signed  by  the  assignor.  This  must,  in  the  case  of  the 
assignment  of  the  assignable  part  of  the  salary  or  pension  of 
a  military  or  civil  official,  be  publicly  certified — B.G.B.  410, 411. 

(4)  Effect  of  assignment  on  securities. 

All  securities  for  a  debt,  and  all  rights  of  priority  to  which 
the  assignor  is  entitled,  pass  to  the  assignee  by  virtue  of  the 
assignment  of  the  debt,  unless  expressly  excluded  from  the  assign- 
ment. In  the  case  of  the  transfer  of  a  mortgage  debt,  the 
transfer  of  the  security  cannot  be  excluded — B.G.B.  401,  1153 
(but  see  B.G.B.  1190  (4)). 

(5)  Duties  of  assignor. 

The  assignor  is  bound  to  furnish  to  the  assignee  all  informa- 
tion required  for  the  enforcement  of  the  right  assigned  to  the 
latter,  and  to  deliver  to  him  any  documents  in  his  possession 
which  help  to  establish  the  claim — B.G.B.  402. 

(6)  Defences  open  to  debtor. 

The  debtor  is  entitled  to  avail  himself  of  all  defences  and  all 
rights  of  set-ofE  against  the  assignee,  which  he  could  have  used 
against  the  assignor  at  the  time  of  the  assignment ;  but  a  claim 
against  the  assignor  acquired  by  the  debtor  after  the  receipt  of 
the  notice  of  the  assignment,  or  falling  due  after  the  receipt 
of  the  notice  of  assignment,  and  after  the  maturity  of  the 
assigned  debt,  cannot  be  set  off  against  the  assignee — B.G.B. 
404,  406. 
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c.  Negotiable  Instruments, 
aa.  Generally. 
177.  Special  rules  are  applicable  to  the  assignment  of  rights 
embodied  in  negotiable  instruments.  A  negotiable  instrument 
is  a  document  the  lawful  holder  of  which  is  entitled,  as  such,  to 
claim  the  performance  of  the  obligations  referred  to  therein,  and 
which,  upon  the  performance  of  such  obligations,  must  be  handed 
over  to  the  party  performing  them — B.G.B.  797 ;  H.G.B.  364 
(3) ;  W.O.  39. 

(1)  Kinds  of  rights  wJiiah  may  he  embodied  in  negotiable 


The  most  important  negotiable  instruments  (bills  of  exchange, 
cheques,  bank  notes,  obligations  to  bearer,  &c.)  embody  obli- 
gatory rights,  but  under  German  law  many  instruments  with  all 
the  characteristics  of  negotiability  embody  real  rights — 308 — (e.g. 
bills  of  lading,  certificates  of  charge  issued  to  bearer  (374),  &c.). 

i(2)  Classification  of  negotiable  instruments. 

Negotiable  instruments  are  under  German  law  divided  into 
two  classes : 

(a)  instruments  passing  by  endorsement;  (b)  instruments  to 
bearer;  the  special  characteristics  of  each  class  are  referred  to 
below  (178,  179). 

(3)  Consequences  of  loss  and  d^acement  of  a  negotiable 


If  a  negotiable  instrument  is  lost  or  defaced,  an  order  may 
generally  be  obtained  declaring  the  instrument  to  be  inoperative 
{Krcftloserkldrung,  amortization),  and  after  the  issue  of  such  an 
order  the  person  entitled  to  the  instrument  may,  subject  to  the 
regulations  applicable  to  the  particular  case,  enforce  the  rights 
embodied  therein  without  the  production  or  delivery  of  a  docu- 
ment or  obtain  a  fresh  copy  thereof  (see,  for  instance,  B.G.B.  798- 
800;  H.G.B.  365  (2);  W.O.  73). 

(4)  Effect  of  assignment  on  debtor's  defences  and  riglits 
of  set-off. 
The  transferee    of  a   negotiable  instrument  is  in  a   much 
better  position  than  an  ordinary  assignee  of  a  claim.     While  the 
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latter  must  submit  to  all  the  defences  and  rights  of  set-off  avail- 
able against  the  assignor  (see  176  sub  (6)),  the  transferee  of  a 
negotiable  instrument,  if  in  the  position  of  a  lawful  holder,  can 
only  be  met  by  the  following  defences : 

(1)  defences  arising  from  the  invalidity  of  the  debtor's  decla- 
ration expressed  on  the  face  of  the  instrument  (e.  g.  want  of 
authority  of  the  person  who  signed  the  debtor's  name  on  the 
instrument,  incapacity,  &c.)j 

(2)  defences  arising  from  the  tenor  of  the  instrument  (e.g. 
formal  defects) ; 

(3)  defences  available  as  between  the  transferee  and  the 
debtor  (e.  g.  a  right  of  set-off  operating  between  such  transferee 
and  the  debtor)— B.G.B.  796  ;  H.G.B.  364  (2) ;  W.O.  82. 

(5)   Wkat  constitutes  a  lawful  holier. 

The  indorsee  of  an  instrument  to  order,  in  the  absence  of  fraud 
or  gross  negligence,  is  a  lawful  holder  if  there  is  a  continuous 
chain  of  indorsements  down  to  the  one  under  which  he  holds 
(even  if  any  indorsement  constituting  a  link  in  the  chain  is 
forged) ;  the  possessor  of  an  instrument  to  bearer  is,  as  between 
himself  and  the  debtor,  deemed  to  be  the  lawful  holder,  but  if 
his  possession  is  unlawful  (311  sub  (4) ),  the  person  entitled  to 
possession  can  recover  the  instrument — B.G.B.  793, 1007  (1,  2) ; 
H.G.B.  365  (1) ;  W.O.  36,  74. 

(6)  Comparison  of  German  and  English  rules. 

Under  English  law  certain  documents  which,  under  German 
law,  possess  the  characteristics  of  negotiability  (e.g.  bills  of 
lading,  dock  warrants,  &c.),  are  not  deemed  negotiable  instru- 
ments in  the  full  sense  of  the  word,  but  by  virtue  of  the  pro- 
visions of  the  Factors  Act  1889  ss.  2,  9,  some  of  the  practical 
consequences  of  negotiability  are  attached  to  them.  English 
law  has  only  gradually  recognized  the  negotiability  of  instru- 
ments to  bearer,  but  as  regards  Government  Bonds,  which  are 
treated  as  negotiable  by  the  custom  of  the  Stock  Exchanges  and 
debentures  of  companies,  it  is  now  fully  established  (Bechuana- 
land,  &c.  Co.  v.  London  Trading  Bank  (1898)  2  Q.B.  658; 
Edelstein  v.  Schuler  (1902)  2  K.B.  144).  One  important  dis- 
tinction between  German  and  English  law  is  to  be  found  in  the 
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fact  that,  according  to  English,  law,  the  holder  does  not  acquire 
the  full  rights  of  a  lawful  holder  unless  he  is  a  holder  for  value. 
In  German  law  this  requirement  does  not  exist.  A  person  who 
in  good  faith  acquires  a  negotiable  instrument  by  way  of  gift, 
has  the  same  rights  thereunder  as  a  purchaser  for  value.  The 
rule  of  English  law  imder  which  the  negotiability  of  a  cheque 
may  be  restricted  by  the  holder  for  the  time  being  (see  Bills  of 
Exchange  Act  1882  s.  81)  does  not  exist  in  German  law.- 

bb.    Negotiable  instruments  passing  ly  indorsement. 

178.  The  following  classes  of  instruments  pass  by  indorsement : 

(1)  bills  of  exchange  and  promissory  notes — W.O.  36,  98 ; 

(2)  any  written  order  or  promise  by  which  a  mercantile  trader 
is  requested  or  undertakes  to  pay  or  deliver  to  the  order  of 
another  a  sum  of  money  or  a  negotiable  instrument  or  a  fungible 
thing,  provided  that  such  payment  or  delivery  is  not  made  de- 
pendent on  some  counter-performance  on  the  part  of  the  holder 
— H.G.B.  363  (l);i 

(3)  bills  of  lading,  carriers'  receipts,  warehousing  receipts  issued 
by  any  undertaking  licensed  for  that  purpose,  bottomry  bonds, 
policies  against  risks  of  carriage  by  land  or  sea  if  issued  to  order 
— H.G.B.  363  (2) ; 

(4)  share  certificates  registered  in  the  holder's  name — 
H.G.B.  222  (3).  2 

The  indorsement  of  a  negotiable  instrument,  if  accompanied 
by  its  delivery  to  the  indorsee,  has  the  effect  of  transferring  all 
rights  conferred  by  the  instrument  from  the  indorser  to  the 
indorsee,  and  the  debtor  is  not  bound  to  perform  his  obligation 
unless  the  instrument,  duly  receipted  by  the  last  indorsee,  is 
handed  to  him— H.G.B.  364  (1,  3). 

The  rules  of  bill  of  exchange  law  as  to  the  form  of  indorse- 
ment (280),  the  holder's  title,  and  other  similar  matters  apply 
to  all  negotiable  instruments  which  pass  by  indorsement — 
H.G.B.  222  (3),  365  (2). 

1  The  instruments  of  the  second  class  include  cheques  (which,  according 
to  German  law,  are  not  deemed  bills  of  exchange),  and  delivery  orders  for  goods 
of  a  fungible  (73)  kind.  The  law  as  to  cheques  in  Germany  is  still  regulated 
by  State  legislation. 

"  The  law  requires  that  the  title  to  such  certificates  must  pass  by  indorse- 
ment of  bill. 
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cc.   Instruments  to  hearer. 

179.  The  following  classes  of  instruments  to  bearer  are  recog- 
nized by  German  law : 

(1)  obligations  to  bearer  {Schuldverschreibungen  auf  den  Inhaler^ 
(279) ;  (2)  share  certificates  issued  to  bearer — H.G.B.  179,  183. 

An  obligation  to  bearer  is  a  promise  contained  in  a  written 
instrument  to  make  a  payment  or  to  perform  an  act  for  the  benefit 
of  the  bearer  of  the  instrument— B.G.B.  793  (l).i  An  obliga- 
tion of  this  kind  which  promises  the  payment  of  a  sum  certain 
in  money,  if  issued  in  Germany  without  government  permission 
by  any  person  or  corporation  other  than  the  fiscal  authorities 
of  the  German  Empire,  or  of  a  German  State,  is  invalid — 
B.G.B.  795. 

An  obligation  to  bearer  may  have  interest  warrants  (coupons) 
annexed  to  it,  as  to  which  special  rules  are  laid  down  by  B.G.B. 
803-805  ;  it  can  be  converted  by  the  debtor  into  an  obligation 
for  the  benefit  of  a  named  person  if  the  holder  requires  this  to 
be  done,  but  the  debtor  is  under  no  obligation  to  efEect  this  con- 
version—B.G.B.  806. 

Tickets  of  admission  to  entertainments,  or  similar  documents 
which  confer  rights  on  the  holder  without  mentioning  his  name, 
are  not  instruments  to  bearer  in  the  technical  sense  of  the  word ; 
but  if  it  appears  from  the  circumstances  that  it  was  the  inten- 
tion of  the  person  issuing  any  such  document  to  promise  the  per- 
formance mentioned  therein  to  any  bearer  thereof,^  the  rules 
as  to  negotiability,  &e.,  applicable  to  an  instrument  to  bearer 
apply  to  such  a  document — B.G.B.  807. 

A  document  issued  for  the  benefit  of  a  named  person  '  or  bearer ' 
is,  under  the  rules  of  English  law,  deemed  a  document  to  bearer 
(see  the  note  to  Bills  of  Exchange  Act  1882  s.  8  (3)  in  Chalmers' 
edition) ;  under  German  law,  on  the  other  hand,  such  a  document 
is  not  deemed  an  instrument  to  bearer  or  even  a  negotiable  instru- 
ment J  the  alternative  is  regarded  as  having  been  put  in  for  the 
benefit  of  the  debtor,  and  though  he  is  duly  discharged  by  pay- 

*  Bank  notes  fall  within  the  definition  but  are  regulated  by  special 
legislation. 

"^  In  the  case  of  railway  tickets,  transferability  is  generally  expressly 
excluded;  though  they  mention  no  name  they  are  only  available  for  the 
actual  purchaser. 
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ment  or  delivery  to  the  bearer,  the  holder  is  not  entitled  to  claim 
performance  of  the  obligation  embodied  by  the  instrument  unless 
the  right  to  claim  such  performance  has  been  validly  assigned  to 
him  according  to  the  general  rules  as  to  the  assignment  of 
obligatory  rights  (176).* 

2.  Teansper  or  Liability 

180.  Under  English  law,  as  under  Roman  law,  the  assump- 
tion of  the  burden  of  an  obligation  by  a  new  debtor  in  the  place 
of  the  original  debtor  is  looked  upon  as  the  creation  of  an  entirely 
new  obligation ;  according  to  this  view  the  creditor,  whose  assent 
must  of  course  be  given,  agrees  to  accept  the  benefit  of  a  newly 
created  claim  in  satisfaction  of  the  old  claim,  and  thereby  joins 
in  a  transaction  having  the  character  of  a  '  novation '. 

The  new  German  law,  on  the  other  hand,  following  Germanic 
traditions,  regards  the  transfer  of  a  liability  in  the  same  way  as 
the  assignment  of  a  claim,  subject  to  the  requirement  of  the 
creditor's  assent.  The  new  debtor  is  deemed  to  take  over  the  old 
obligation,  and  this  transaction  which  is  called  the  '  assumption 
of  an  obligation '  {Sehuldiiiernahme)  is  governed  by  the  following 
rules: 

(1)  if  the  agreement  is  made  between  the  new  debtor  and  the 
creditor  it  becomes  immediately  operative — B.G.B.  414 ; 

(2)  if  the  agreement  is  made  between  the  original  debtor  and  the 
new  debtor,  it  must  be  ratified  by  the  creditor  in  accordance  with 
the  ordinary  rules  as  to  ratification  (130) ;  the  ratification  is 
inoperative  if  made  before  notice  of  the  agreement  is  actually 
received  either  from  the  original  or  the  new  debtor,  and  if  such 
notice  specifies  a  period  of  time  within  which  the  ratification 
must  be  made,  it  is  deemed  to  be  refused  unless  communicated 
to  the  new  or  to  the  original  debtor  within  the  specified  period ;  ^ 

3  The  debtor  may,  as  in  the  case  of  a  negotiable  instrument,  refuse  to  pay- 
or deliver  except  against  delivery  of  the  document.  The  document  if  lost  or 
destroyed  may  be  declared  inoperative  like  a  negotiable  instrument. 

^  Where  the  purchaser  of  mortgaged  property  agrees  with  the  vendor  to 
assume  the  personal  liability  for  the  mortgage  debt,  the  rule  is  modified  in 
the  following  manner  :  the  notice  must  be  given  by  the  vendor,  and  cannot 
be  effectively  given  before  the  purchaser  is  registered  as  owner  of  the  property ; 
the  mortgagee  is  deemed  to  have  accepted  the  substitution  of  the  purchaser's 
for  the  vendor's  liability,  unless  he  notifies  his  refusal  within  a  period  of  six 
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the  parties  may  at  any  time  before  the  ratification  or  repudiation 
of  the  agreement  on  the  creditor's  part,  modify  or  rescind  it  ; 
subject  to  this  provision  and  to  any  stipulation  to  the  contrary, 
the  new  debtor  is  as  between  himself  and  the  original  debtor, 
bound  to  satisfy  the  obligation  while  the  ratification  is  being 
awaited,  and  also  after  its  refusial — B.G.B.  415  ; 

(3)  after  the  assumption  of  the  obligation  by  the  new  debtor, 
he  may  avail  himself  of  the  same  defences  as  the  original  debtor, 
but  he  is  not  entitled  to  avail  himself  of  any  right  of  set-ofE  to 
which  the  original  debtor  would  have  been  entitled — B.G.B. 

417(1); 

(4)  a  creditor  who  authorizes  the  transfer  of  the  liability 
for  a  debt  can  no  longer  avail  himself  of  the  previously  existing 
securities  for  such  debt,  unless  the  person  who  gave  the  security 
(e.  g.  a  surety  or  a  person  who  has  charged  or  pledged  any 
object  as  security)  authorizes  the  assumption  of  the  obligation  by 
the  new  debtor— B.G.B.  418 ; 

(5)  where  a  person  by  agreement  takes  over  the  whole  of 
another  person's  property,^  he  becomes  liable  jointly  with  the 
transferor  of  the  property  for  the  whole  of  the  debts  of  the  latter, 
but  only  to  the  extent  of  the  value  of  the  property  and  of  the 
rights  conferred  upon  him  by  such  agreement ;  the  liability  of 
the  assignee  cannot  in  such  a  case  be  excluded  by  agreement 
between  him  and  the  assignor — B.G.B.  419  ; 

(6)  where  a  mercantile  business  undertaking  acquired  by  act 
inter  vivos  (purchase,  gift,  partition,  &c.)  is  continued  under 
the  old  firm  name  (with  or  without  an  indication  as  to  the  new 
owner  being  a  successor  of  the  former  owner)  the  new  owner  of 
such  undertaking  becomes  liable  for  all  the  obligations  incurred 
by  the  former  owner  in  connexion  with  the  conduct  of  the  busi- 

months  from  the  receipt  of  the  notice.  The  purchaser  may  compel  the 
vendor  to  give  the  required  notice,  and  the  vendor  is  bound  to  inform  the 
purchaser  of  the  result  of  the  notice  as  soon  as  such  result  is  ascertained — 
B.G.B.  416.  (Under  English  law  the  vendor  remains  liable,  unless  expressly 
released  by  the  mortgagee ;  in  such  a  case  the  purchaser  usually  indemnifies 
the  vendor  against  his  liability.) 

*  An  instance  of  such  an  agreement  occurs  where  a  father  transfers  his 
property  to  his  children  in  consideration  of  an  annuity  charged  on  the  im- 
movables (Altenteil).  Where  the  property  is  transferred  as  a  whole,  the  fact 
that  some  objects  are  excepted  from  the  transfer  is  not  material — E.G.  vol. 
24  p.  260. 
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ness ;  any  agreement  to  the  contrary  is  inoperative  as  against 
a  third  party  to  whom  such  agreement  is  not  communicated, 
unless  it  is  registered  in  the  commercial  register  and  published 
in  the  prescribed  manner  ;  where  the  old  firm  name  is  dropped^ 
the  new  owner  of  a  business  undertaking  is  not  liable  for  the 
obligations  of  the  former  owner,  unless  a  public  announcement 
in  the  usual  form  is  made  as  to  the  liabilities  having  been  taken 
over,  or  unless  there  is  some  other  special  ground  imposing 
such  liability  on  the  new  owner  ^ — H.Gr.B.  25. 

'  As  to  the  period  of  prescription  see  H.G.B.  26. 


CHAPTER  VIII:    JOINT   LIABILITIES   AND 
JOINT   RIGHTS 

1.  Historical  Statement 

181.  The  much,  discussed  and  somewhat  obscure  distinction, 
existing  in  Roman  law  between  debtors  who  are  under  a '  correal' 
obligation  and  debtors  who  are  under  a  'solidary'  obligation, 
corresponds  in  a  certain- manner  to  the  English  distinction  between 
'  joint  debtors '  and  debtors  who  are  liable  '  jointly  and  severally'. 
In  the  later  stages  of  both  systems  the  distinction  has  lost  in 
importance  (as  to  English  law  see  R.S.C.,  Order  16,  rule  11),  but 
according  to  English  law  there  is  still  the  important  difference, 
that — except  in  the  case  of  a  partnership  liability  (as  to  which 
see  Kendall  v.  Hamilton  4  A.  C.  504 ;  Partnership  Act  1890 
s.  9) — the  liability  of  one  of  several  joint  debtors  on  his  death 
becomes  discharged  ipso  facto,  while  the  obligation  of  one  of 
several  persons  liable  jointly  and  severally  is  binding  on  his 
estate. 

Under  Roman  law  there  was  also  a  distinction  between  '  cor- 
reality'  and  'solidarity'  on  the  creditors'  side,  which,  however, 
does  not  correspond  with  the  English  distinction  between  rights 
held  '  jointly '  and  rights  held  by  several  persons  as  '  tenants  in 
common '. 

Modern  German  law  has  not  retained  the  distinction  between 
correality  and  solidarity,  either  on  the  passive  or  on  the  active 
side  j  there  is  only  one  class  of  joint  liabilities,  while  joint  rights, 
as  shown  below,  are  divided  into  two  classes,  but  the  present 
classification  has  nothing  in  common  with  the  classification  of 
Roman  law. 

The  B.G.B.  defines  joint  debtors  {Gesamtschuldner)  as  persons 
'whose  liability  to  perform  an  obligation  is  such  that  each  of 
them  is  bound  to  perform  the  whole  obligation,  while  the  creditor 
is  not  entitled  to  claim  more  than  one  performance  of  the  obliga- 
tion'— B.G.B.  431;  in  a  corresponding  way  joint  creditors 
(Gesamtglauhiger)  are  defined  as  persons  '  whose  right  to  claim 
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the  performance  of  an  obligation  is  such,  that  each  of  them 
is  entitled  to  claim  the  whole  performance,  whilst  the  debtor 
cannot  be  called  upon  to  perform  his  obligation  more  than  once ' 
— B.G.B.  428. 

2.  Joint  Liability 
(1)  Presumption  as  to  joint  liahility. 

182.  Where  several  persons  are  liable  for  the  performance  of 
one  obligation,  they  may  be  liable  jointly  ^  in  accordance  with 
the  definition  given  above  (181),  or  each  may  be  liable  in  respect 
of  part  of  the  obligation  only. 

The  question,  which  of  the  two  kinds  of  liabilities  is  intended 
is  determined  by  the  following  rules,  which  apply  in  the  absence 
of  an  agreement  between  the  parties,  or  of  a  special  rule  of 
law  '^  providing  otherwise  : 

(1)  where  the  obligation  is  indivisible  ^  the  debtors  are  liable 
jointly— B.G.B.  431 ; 

(2)  where  the  obligation  is  divisible  the  debtors  are  liable 
jointly,  if  they  have  imdertaken  a  liability  by  the  same  agree- 
ment—B.G.B.  427 ; 

(3)  where  an  obligation  is  divisible  in  any  case  which  does  not 
come  under  rule  (2)*  the  debtors  are  liable  in  equal  shares — 
B.G.B.  420. 

(2)  Special  rules  as  to  partnership  liahility. 

Under  English  law  partners  are  jointly  liable  for  the  partner- 
ship debts  (subject  to  the  exceptional  provision  as  to  the  estates 
of  deceased  partners,  noted  above).  Under  German  law  a  mer- 
cantile partnership  firm  is,  like  a  Scotch  firm,  liable  as  a  firm  for 
the  partnership  debts  (see  above  68  and  H.G.B.  124) ;  in  addi- 
tion to  this  the  partners  are  jointly  liable  for  such  debts — 

^  The  expression  'joint  liability'  will  in  the  further  coiu-se  of  this  treatise 
be  used  as  the  equivalent  of  the  liahility  arising  under  a  Gesamtschuldverhdltniss, 
which,  according  to  the  usual  English  terminology,  would  be  described  as  a 
'joint  and  several  liability'. 

^  For  examples  of  such  rules  see  275,  295. 

'  As  to  the  meaning  of  the  term  '  indivisible  '  see  157  note  1. 

*  This  may  occur  in  a  case  where  a  person  has  claims  against  several 
persons  in  respect  of  voluntary  services  performed  for  their  benefit  (301),  or 
in  any  case  in  which  an  obligation  is  imposed  by  the  surrounding  circum- 
stances (297). 
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H.G.B.  128.  The  partners,  are,  as  it  were,  ioint  sureties  for  the 
partnership.  In  the  case  of  a  non-mercantile  partnership  the 
partnership  as  such  cannot  incur  any  habilities,  but  where  any 
contractual  liabilities  are  incurred  by  the  partners,  or  by  a  partner 
authorized  to  act  on  their  behalf  (67),  they  are  liable  jointly 
under  the  rule  mentioned  above  as  to  contractual  liabilities 
incurred  by  several  persons  acting  together. 

(3)  LiabiUty  as  between  joint  debtors  and  creditor. 

"Where  the  liability  is  a  joint  liability  under  the  rules  stated 
above,  the  creditor  may  claim  performance  from  each  of  the 
joint  debtors  wholly  or  in  part.  Until  the  complete  perform- 
ance of  the  obligation  all  the  joint  debtors  remain  liable — 
B.G.B.  421. 

After  the  death  of  one  of  the  joint  debtors  the  question 
whether  his  estate  remains  liable  is  determined  by  the  same  rules 
as  if  the  liability  had  been  exclusively  his  own.^ 

Illustration :  If  two  artists  enter  into  a  joint  agreement  to 
produce  a  painting  or  a  work  of  sculpture,  the  liability  is  a  joint 
one ;  but  in  the  event  of  the  death  of  one  of  the  artists  before 
the  time  fixed  for  performance,  his  estate  is  not  liable  in  damages 
for  the  breach  of  the  obhgation. 

As  regards  the  effect  of  the  extinction  of  the  liability  of  one 
of  the  joint  debtors  the  following  rules  apply  : 

{a)  performance  by  one  of  the  joint  debtors  of  the  obhgation, 
either  according  to. its  original  tenor,  or  in  some  other  manner 
accepted  by  the  creditor  (163),  or  by  set-off  (165),  or  by  lodg- 
ment with  a  public  authority  (164),  operates  in  favour  of  the 
other  joint  debtors— B.G.B.  422 ; 

{b)  a  release  of  the  debt,  agreed  upon  between  the  creditor 
and  one  of  the  joint  debtors,  releases  the  other  joint  debtors  only 
in  so  far  as  it  can  be  shown  that  this  was  the  intention  of  the 
parties  to  the  agreement — B.G.B.  423  j^ 

(c)  the  creditor's  mora  accipiendi  upon  the  tender  of  the  per- 
formance by  one  of  the  joint  debtors  operates  in  favour  of  the 
other  joint  debtors — B.G.B.  424 ; 

'  As  a  general  rule  an  obligation  is  not  diacharged  by  the  debtor's  death, 
but  when  the  obligation  is  of  a  strictly  pei'sonal  nature  its  performance,  on 
the  debtor's  death,  is  rendered  impossible  by  an  event  for  which  he  is  not 
responsible ;  his  estate  is  therefore  discharged  from  liability  (168). 
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(d)  other  facts  exonerating  one  of  the  debtors,  or  affecting  his 
liability,  do  not  exonerate  the  other  joint  debtors,  or  affect  their 
liability  J  a  notice  given  to  one  joint  debtor  does  not  affect  the 
others;  impossibility  of  performance  (158),  prescription  (132), 
or  its  interruption  (136),  or  suspension  (137),  or  the  fact  that 
one  of  the  joint  debtors  acquires  the  creditor's  rights,  whatever 
its  effect  on  the  obligation  of  the  debtor  whom  it  concerns,  does 
not  alter  the  obligations  of  the  other  joint  debtors — B.G.B.  425. 

Illustrations :  (1)  A  takes  an  assignment  of  a  debt  for  the 
payment  of  which  A  and  £  are  jointly  liable ;  £  cannot  allege 
that  the  debt  has  become  extinguished  by  merger.  (2)  The 
creditor  takes  proceedings  against  A  for  the  enforcement  of  a 
debt  for  the-  payment  of  which  A  and  £  are  jointly  liable ;  he 
subsequently  takes  proceedings  against  JS,  after  the  period  of 
prescription  has  run;  the  creditor  cannot  allege  that  the  pre- 
scription in  favour  of  £  was  interrupted  by  the  proceedings 
against  A. 

(4)  Liability  as  between,  the  several  joint  debtors. 

Joint  debtors  as  between  themselves,  in  the  absence  of  a  con- 
trary agreement,  are  liable  in  equal  shares  ^ ;  if  the  contribution 
of  one  of  the  joint  debtors  remains  unsatisfied,  the  deficiency 
must  be  borne  by  the  others. 

In  so  far  as  a  joint  debtor,  being  entitled  to  contribution  from 
the  other  joint  debtors,  satisfies  the  creditor,  the  creditor's  right 
is  ipso  facto  transferred  to  him,  but  the  right  so  acquired  must 
not  be  exercised  to  the  detriment  of  the  origiaal  creditor — 
B.G.B.  426. 

Illustration:  The  subrogated  creditor,  who  has  satisfied  part 
of  the  debt,  cannot,  as  regards  the  remaining  part  of  the  debt, 
claim  any  rights  of  priority  to  the  prejudice  of  the  original 
creditor. 

3.   Joint  Rights 

183.  Where  several  persons  are  entitled  to  the  benefit  of 
a  right  they  are  not  deemed  joint  creditors  (Gesamtgldubiger) 
except  in  cases  specially  provided  for  by  law  (see,  for  instance, 
499),  or  by  special  agreement. 

"  This  rule  also  applies  as  between  several  tort-feasors.  Under  English 
law  one  out  of  several  tort-feasors  has  no  right  of  contribution  against  the 
others,  if  his  participation  in  the  unlawful  act  was  wilful. 
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Where  several  creditors  are  entitled  to  the  benefit  of  a  right 
without  being  joint  creditors  in  the  technical  sense  of  the  word, 
the  performance  of  the  obligation  is  regulated  as  follows :  if  the 
obligation  is  divisible  (see  157  note  1),  the  several  creditors  are 
entitled  in  equal  shares ;  if  the  performance  is  indivisible  it  must 
be  effected  for  the  joint  benefit  of  the  creditors.  Where  the 
obligation  consists  in  the  delivery  of  a  movable  thing,  each 
creditor  may  require  such  thing  to  be  lodged  with  a  public 
authority  (164) ;  where  it  does  not  belong  to  the  class  of  objects 
fit  for  such  lodgment,  each  creditor  may  require  it  to  be  delivered 
to  a  judicially  appointed  receiver,  the  lodgment  or  delivery 
being  made  for  the  joint  account  of  all  the  creditors — B.G.B. 
420,  432  (1). 

Where,  on  the  other  hand,  the  creditors  are  joint  creditors,  the 
debtor,  as  mentioned  above  (181),  can  discharge  his  obligation 
by  a  performance  for  the  exclusive  benefit  of  one  of  them.  Mora 
accipiendi  on  the  part  of  one  out  of  several  joint  creditors 
operates  against  all,  and  if  the  debtor  acquires  the  right  of'  one 
of  the  joint  creditors,  the  debt  is  extinguished  by  merger.  In 
all  other  respects  the  rules  relating  to  joint  liabilities  (see  182) 
are  applied,  mutatis  mutandis — B.G.B.  429. 

Joint  creditors,  as  between  themselves,  are,  in  the  absence  of 
any  special  provision  to  the  contrary,  entitled  in  equal  shares; 
if  therefore  one  of  them  obtains  satisfaction,  each  of  the  others  is 
entitled  to  claim  from  him  such  part  of  the  value  of  the  benefit 
of  the  performance  as  corresponds  to  his  share — B.G.B.  430. 

Persons  who  as  joint  owners  of  property  [Gesamthander)  are 
entitled  to  assert  claims  arising  by  virtue  of  their  common 
ownership,  are  not  in  the  position  of  joint  creditors — see  304 ; 
(as  to  co-ownership  see  325 ;  as  to  claims  forming  part  of  the 
common  property  of  partners  see  258). 


SECOND  DIVISION 

EULES  RELATING  TO  PAETICULAR  KINDS 
OF  OBLIGATIONS 

FIRST   SUB-DIVISION 

OBLIGATIONS  ARISING    UNDER  AGREEMENTS 

CHAPTER  I:   AGREEMENTS   RELATING  TO   THE 
TRANSFER   OP  PROPERTY 

1.     PUECHASB   AND    SaLE 

a.   General  Kules. 

(1)  Distinction  between  Sale  and  Agreement  for  Sale. 

184.  Undbe,  English  law  a  sale  of  goods  has  the  effect  of 
transferring  the  property  in  the  goods  to  the  purchaser  (Sale  of 
Goods  Act  1893  s.  1  (3)).  Under  French  law  every  sale  relating 
to  an  existing  and  specified  object  of  which  the  vendor  at  the 
time  of  the  sale  is  the  owner,  has  the  same  effect  (Code  Civil 
art.  1583,  1599).  In  both  countries  a  '  sale '  must  therefore  be 
distinguished  from  an  '  agreement  to  sell  ■*. 

Under  German  law  the  word  '  sale '  means  an  '  agreement  to 
sell '  J  the  sale  as  such  does  not  transfer  the  property. 

(2)  Suijeci-matier  of  agreement. 

A  sale  under  German  law  may  refer  to  movable  or  immovable 
things,  or  to  rights.  It  is  not  a  necessary  condition  that  the 
vendor  should,  at  the  time  of  the  sale,  be  the  owner  of  the  pur- 
chased object,  or  that  the  purchased  object  should  at  that  time 
be  already  in  existence.^ 

Under  English  law  a  sale  of  goods  may  refer  to  existing 

^  An  agreement  by  which  a  contractor  undertakes  to  manufacture  or 
otherwise  produce  a  specified  object  from  material  supplied  by  him  is  an 
agreement  for  work,  but  comes  under  all  the  rules  relating  to  sales — B.G.B. 
651  ;  H.G.B.  381  (2). 
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goods  owned  or  possessed  by  the  seller,  or  to  goods  to  be  manu- 
factured or  acquired  by  the  seller  'after  the  making  of  the 
contract  of  sale ' — Sale  of  Goods  Act  1893  s.  5  (1).  A  contract 
for  the  sale  of  land  is  also  valid  without  reference  to  the  ques- 
tion whether,  at  the  date  of  the  contract,  the  vendor  is  the 
owner  of  the  land  or  not. 

(3)   Nature  of  agreement. 

The  following  rules  apply  to  a  sale  under  German  law : 

{a)  the  vendor  of  a  movable  or  immovable  thing  is  bound  to 
deliver  such  movable  or  immovable  thing,  and  to  cause  the 
ownership  thereof  to  be  vested  in  the  purchaser ; 

{b)  the  vendor  of  a  right  is  bound  to  cause  such  right  to  be 
vested  in  the  purchaser,  and,  where  the  right,  involves  the 
possession  of  a  thing,  to  deliver  such  thing  to  the  purchaser — 
B.G.B.  433  (1);2 

(c)  the  purchaser  is  bound  to  pay  the  purchase  money,  and,  if 
the  purchased  object  is  a  thing,  to  accept  the  delivery  of  such 
thing— B.G.B.  433  (2). 

(4)   Form  of  agreement. 

The  sale  of  an  immovable^  and  the  sale  of  the  estate  of 
a  deceased  person  or  any  share  therein  must  be  efEected  by  public 
act  (97  sub  (1))— B.G.B.  313,  2033,  2371. 

Other  sales  do  not  require  writing  or  any  other  form. 

Under  English  law  contracts  for  the  sale  of  land,  and,  con- 
tracts for  the  sale  of  goods  of  the  value  of  £10  or  more,  are, 
in  the  absence  of  part  performance,  required  to  be  in  writing — 
Statute  of  Frauds  s.  4;  Sale  of  Goods  Act  1893  s.  4  (1).) 

b.   Mutual  Duties  of  Parties  on  Formation  of 
Agreement. 
185.  The  vendor  is  bound  to  make  full  disclosure  of  defects  of 
title, -^  and  of  defects  in  respect  of  essential  qualities ;  an  agree- 

'  Illustration  :  The  vendor  of  a  claim  secured  by  pledge  is  bound  to  deliver 
the  pledged  object.     See  B.G.B.  1251  (1). 

'  If  the  immovable  is  duly  conveyed  and  the  transfer  of  ownership  duly 
registered,  an  informal  agreement  becomes  valid  retrospectively — B.G.B. 
313. 

'  The  purchaser  is  not  bound  to  inquire  as  to  defects  of  title  ;  but  questions 
on  such  defects  do  not  arise  in  the  same  way  in  Germany  as  they  do  in 
England,  owing  to  the  system  of  land  registration. 
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ment  excluding  or  restricting  the  warranty  of  title  or  o£  essential 
qualities^  which  is  otherwise  implied  by  lawj  is  inoperative  if  the 
vendor,  with  intent  to  deceive  {arglistig),  conceals  a  defect  as  to 
these— B.G.B.  443,  476. 

The  purchaser  has  no  claim  for  breach  of  warranty  in  respect 
of  defects  which  were  known  to  him  on  the  formation  of  the 
agreement  2;  but  the  fact  that  he  was  aware  of  the  existence 
of  any  incumbrance  does  not  take  away  his  right  to  claim  its 
removal— B.G.B.  439,  460. 

Under  the  terminology  of  English  law  a  German  agreement 
for  sale  would  be  deemed  a  contract  uherritAae  jidei. 

c.   Rules  as  to  Purchase  by  a  Person  standing  in 
a  Fiduciary  Belation  to  the  Vendor. 

186.  In  the  same  way  as  under  English  law,  persons  placed 
in  a  fiduciary  relation  to  the  parties  for  whose  benefit  a  sale  is 
effected  (auctioneers,  mortgagees,  pledgees,  &c.),  are  not  allowed 
to  purchase  except  with  the  assent  (129,  130)  of  the  beneficial 
owner.  Where  in  such  a  case  a  purchase  has  been  effected  with- 
out the  required  authority,  the  rules  as  to  ratification  are  the 
same  as  in  the  case  of  the  act  of  an  unauthorized  agent  (120). 
"Where  the  assent  is  not  obtained,  the  sale  is  inoperative,  and,  in 
the  event  of  a  second  sale  being  effected,  the  unauthorized  piu-- 
ehaser  is  Hable  for  the  costs  of  the  abortive  sale ;  if  the  amount 
of  the  proceeds  of  sale  obtained  in  the  effective  sale  is  less  than  the 
amount  which  would  have  been  obtained  if  the  abortive  sale  had 
been  effective,  he  is  liable  for  the  deficiency — B.G.B.  456-458. 
He  may  also  be  liable  for  further  damages  under  B.G.B.  823  (2) ; 
see  287. 

d.   Implied  Terms  of  Agreement. 

aa.   Warranty  of  title  and  warranty  of  essential  qualities. 

(1)    Warranty  of  title. 

187.  A  vendor,  as  shown  above,  is  bound  not  only  to  deliver  the 
sold  object,  but  also  to  cause  its  ownership  to  be  transferred  to 
the  purchaser.      The  purchaser  is  entitled  to  acquire  the  sold 

2  Defects  of  quality  of  which  the  purchaser  would  have  become  aware,  but 
for  his  gross  negligence,  are  treated  as  defects  which  were  known  to  him, 
unless  they  were  fraudulently  concealed  by  the  vendor — B.G.B.  460. 
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object  free  from  all  incumbrances  other  than  those  in  the  nature 
of  public  charges— B.G.B.  434, 436.^ 

In  the  case  of  the  sale  of  an  obligatory  right  the  vendor 
guarantees  the  existence  of  the  right ;  if  the  right  is  embodied 
in  a  negotiable  instrument,  he  also  guarantees  that  no  applica- 
tion for  an  order  declaring  such  negotiable  instrument  to  be 
inoperative  (177  sub  (3))  is  pending — B.G.B.  437.^ 

The  vendor's  duty  to  deliver  or  transfer  the  purchased  object, 
free  from  any  defect  of  title  or  incumbrance,  is  more  in  the 
nature  of  a  condition  than  of  a  warranty,  -within  the  meaning 
of  the  Sale  of  Goods  Act  1893  as  applied  to  England,  but  the 
expression  '  warranty  of  title '  is  here  used  as  a  convenient 
expression,  which  in  Scotland  is  applied  in  the  sense  here  given 
to  it,  and  is  also  in  accordance  with  English  popular  language. 
The  German  term  corresponding  to  warranty,  Gewdhrldstung ,  is 
only  used  with  reference  to  the  warranty  of  essential  quaUties. 

Under  English  law  an  agreement  for  the  sale  of  goods 
contains  an  implied  condition  as  to  the  vendor's  title,  and  an 
implied  warranty  of  quiet  possession  and  freedom  of  incum- 
brances (Sale  of  Goods  Act  1893  s.  12) ;  but  an  agreement 
for  the  sale  of  land  only  contains  an  implied  condition,  that 
a  title  to  the  satisfaction  of  the  purchaser  shall  be  deduced  from 
the  date  stipulated  for  in  the  contract,  or  in  the  absence  of  any 
stipulation  on  the  point,  for  a  period  of  forty  years  (see  Vendor 
and  Purchaser  Act  1874  s.  1).  The  covenants  for  title  which 
the  purchaser,  in  the  absence  of  any  special  agreement,  has 
a  right  to  claim  from  a  vendor  not  being  a  trustee  or  mort- 
gagee, only  refer  to  interferences  with  the  title  created  by  the 
vendor  or  any  person  from  whom  he  derives  title  '  otherwise 
than  by  purchase',  while  the  covenants  of  a  vendor  being 
a  trustee  or  mortgagee  are  still  more  restricted  (see  Conveyancing 
Act  1881  s.  7).     The   German  law,  as  wDl  be  seen  fi-om  the 

^  Where  the  object  of  the  sale  is  an  immovable,  or  a  registered  ship,  the 
vendor  must  at  his  own  expense  procure  the  cancellation  of  all  incumbrances 
which  have  remained  on  the  register  though  they  have  ceased  to  be  effective 
— B.G.B.  435,  A  lease  is  not  considered  an  incumbrance  according  to 
German  law.  As  to  the  effect  of  a  sale  of  land  which  is  subject  to  a  lease 
see  205,  215. 

'  In  the  absence  of  an  express  stipulation  the  vendor  does  not  guarantee 
the  solvency  of  the  debtor  ;  where  such  a  stipulation  exists  it  is  presumed  to 
apply  to  the  debtor's  solvency  at  the  date  of  the  assignment — B.G.B.  438. 
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statement  made  above,  gives  mucli  more  extensive  rights  to  the 
purchaser  than  English  law,  and  this  is  specially  the  case  with 
regard  to  the  sale  of  land. 

(2)  Warranty  of  essential  qualities. 

The  following  rules  are  applied  to  the  warranty  of  essential 
qualities : 

{a)  the  vendor  of  a  thing  warrants,  that,  at  the  time  when 
the  risk  passes  to  the  purchaser  (190),  the  purchased  thing  is 
free  from  defects  impairing  either  its  value  or  its  fitness  for  its 
ordinary  purposes,  or  for  the  purposes  appearing  from  the  agree- 
ment of  sale,  and  that  it  has  the  qualities  promised  by  such 
agreement — KG.B.  459 ; 

{b)  the  dimensions  stipulated  for  in  an  agreement  for  the 
sale  of  a  parcel  of  land  are  deemed  to  be  a  promised  quality 
within  the  meaning  of  rule  (a) ;  in  the  case  of  a  sale  of  goods 
by  sample,  the  qualities  of  the  sample  are  deemed  to  be 
qualities  promised  by  the  agreement — B.G.B.  468,  494 ; 

(c)  in  the  ease  of  the  sale  of  horses,  mules,  asses,  and  cattle, 
the  warranty  only  extends  to  certain  '  principal  defects '  {Haujot- 
mdngel)  appearing  within  a  specified  period  of  warranty  {Gewahr- 

frist) ;  the  nature  of  the  principal  defects,  and  the  length  of 
the  period  of  warranty,  are  determined  by  Imperial  Order  issued 
with  the  consent  of  the  Federal  Council,  which  may  from  time 
to  time  be  supplemented  or  modified ;  the  prescribed  period  of 
warranty  may  be  extended  or  reduced  by  agreement  between  the 
parties— B,G.B.  481^86 ; 

(d)  in  the  case  of  the  sale  by  public  auction  of  a  thing  pledged 
to  or  charged  in  favour  of  the  vendor,  no  warranty  of  essential 
qualities  is  implied,  if  the  fact  that  the  vendor  is  selling  as 
pledgee  or  mortgagee  is  expressly  mentioned — B.G.B.  461. 

The  provisions  of  EngHsh  law,  as  to  the  implied  warranty  of 
essential  qualities  on  the  sale  of  goods,  are  of  a  somewhat  more 
complicated  and  casuistic  nature  than  the  corresponding  rules  of 
German  law  (see  Sale  of  Goods  Act  1893  ss.  13-15);  their 
practical  effect  is,  however,  very  similar. 

bb.  Price  and  interest. 
188.  The  following  rules  apply  on  this  subject : 
(1)  where  the  price  is  not  fixed  by  the  agreement  it  must 
be  determined  by  the  vendor  in  an  equitable  manner; 
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(2)  where  the  price  is  to  be  determined  by  the  valuation  o£  j 
a  third  partyj  and  such  party  fails  to  make  such  valuation,  the 
sale  is  avoided '  j 

(3)  where  the  market  price  is  to  be  paid,  the  market  price 
prevailing  at  the  agreed  time  (146)  and  place  (147)  of  perform- 
ance is  presumed  to  be  intended — B.G.B.  453 ; 

(4)  where,  in  the  case  of  a  mercantile  sale  (36),  the  price  is 
fixed  by  weight,  the  net  weight  is  deemed  to  be  intended  in  the 
absence  of  a  special  arrangement  or  special  custom  to  the 
contrary— H.G.B.  380 ; 

(5)  in  the  event  of  the  purchase  price  not  being  paid  at  the 
stipulated  time,  interest  at  the  rate  payable  in  an  ordinary  case  of 
mora  solvendi  (153)  runs  from  the  date  at  which  the  right  to  the 
profits  of  the  purchased  thing  passes  to  the  purchaser;  if  the 
purchase  price  is,  by  agreement  between  the  parties,  payable  at 
a  later  date,  interest  runs  from  that  date — B.G.B,  452. 

cc.  Duty  to  give  information  and  supply  documents  of  title. 

189.  The  vendor  must  give  full  information  to  the  purchaser 
as  to  the  legal  facts  relating  to  the  purchased  object,  including  in 
the  case  of  the  sale  of  land,  full  information  as  to  the  boundaries, 
privileges,  charges,  and  burdens ;  he  must  also  deliver  all  docu- 
ments of  title  relating  to  the  purchased  object  which  are  in  his 
possession  and  relate  solely  to  such  object ;  in  so  far  as  they 
relate  to  other  matters,  a  publicly  certified  extract  of  the  part 
relating  to  the  purchased  object  must  be  delivered — B.G.B. 
444.1 

dd.   Passing  of  risk  to  Purchaser.     Cost  of  delivery  and 
trarisfer. 

190.  The  rule  of  Roman  law,  emptoris  est  periculum  (which  as 
regards  immovables,  is  also  the  rule  of  English  law),  has  not 

1  Bules  (1)  and  (2)  follow  from  the  general  rule  stated  above  144  rule  (6)  ; 
rule  (2)  is,  in  the  case  of  the  sale  of  goods,  also  applied  under  English  law 
(Sale  of  Goods  Act  1893  s.  9  (1)). 

^  Under  English  law  a  purchaser  is  only  entitled  to  a  statutory  acknow- 
ledgement of  the  right  to  the  production  of  documents  remaining  in  the 
vendor's  possession  ;  if  the  purchaser  requires  a  certified  copy  or  extract  the 
cost  thereof  is  payable  by  him — Conveyancing  Act  1881  s.  3  (6). 
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been  adopted  by  the  new  German  law;  the  following  rules  apply- 
on  this  subject  ^ : 

(1)  subject  to  the  exceptions  mentioned  below,  the  purchased 
thing  remains  at  the  vendor's  risk  until  delivery — B.G.B. 
446  (1)  2  ; 

(2)  if  upon  the  sale  of  an  immovable  the  purchaser  is  regis- 
tered as  proprietor  before  delivery  of  possession,  the  risk  passes 
to  him  fi-om  the  time  of  the  registration — B.G.B.  446  (2) ; 

(3)  where  the  place  of  destination  is  not  identical  with  the 
place  of  performance  (146),  the  risk  passes  to  the  purchaser,  on 
delivery  of  the  purchased  thing  to  the  forwarding  agent  or 
carrier  by  whom  it  is  to  be  conveyed  to  the  place  of  destination, 
but  if  the  vendor  unnecessarily  deviates  from  the  purchaser's 
instructions  as  to  the  mode  of  forwarding,  he  is  liable  for  all 
damage  arising  from  such  disregard  of  his  instructions — B.G.B. 
447; 

(4)  the  costs  of  registering  of  a  transfer  of  the  ownership  of 
an  immovable  or  registered  charge  are  payable  by  the  purchaser, 
but  aU  costs  connected  with  the  delivery  of  the  purchased  thing, 
whether  movable  or  immovable  (including  the  costs  of  measuring 
and  weighing),  in  any  case  where  the  place  of  destination  is 
also  the  place  of  performance,  fall  on  the  vendor — B.G.B.  448 
(1),449; 

(5)  where  the  place  of  performance  is  not  the  place  of  destina- 
tion, the  costs  of  the  additional  carriage,  and  of  the  final  delivery 
of  the  goods,  is  chargeable  to  the  purchaser;  all  other  costs  are 
borne  by  the  vendor — B.G.B.  448  (1) ; 

(6)  the  costs  of  the  assignment  of  a  right  are  payable  by  the 
vendor— B.G.B.  448  (2) ; 

(7)  if  in  any  case  in  which  the  risk  passes  to  the  purchaser 
before  delivery  (see  above  rules  (2)  and  (3)),  the  vendor  has  to  incur 
any  necessary  outlay  after  the  passing  of  the  risk,  he  is  entitled 
to  re-imbursement  from  the  purchaser  in  the  same  way  as  if  he 
had  incurred  that  outlay  under  a  mandate  (231,  232)  from  the 

'  These  rules  also  apply  in  respect  of  the  risk  relating  to  a  thing  required 
to  be  delivered  on  the  transfer  of  a  right  (e.  g.  a  pledge)— B.G.B.  651. 

"  Under  English  law  the  risk  on  the  sale  of  goods  passes  to  the  buyer 
upon  the  transfer  of  the  ownership,  whether  delivery  has  been  made  or  not — 
Sale  of  Goods  Act  1893  s.  20. 


316  LAW  OF  OBLIGATIONS 

purchaser ;  his  right  to  the  re-imbursement  of  any  other  outlay 
is  determined  by  the  rules  as  to  voluntary  services  (301) — B.G.B. 
450. 

e.     Purchaser's  Remedies  in  the  case  of  Breach  of 
Vendor's  Duties. 

aa.   Effect  cf  breach  of  duty  to  deliver  and  of  hreach.  of  warranty    , 

of  title. 

191.  It  will  be  remembered  that  the  vendor's  obligations  make 
it  incumbent  on  him  :  {a)  to  deliver  the  purchased  object ;  (J)  to 
transfer  the  ownership  to  the  purchaser  free  from  incumbrances. 

If  the  delivery  of  the  purchased  object  becomes  impossiblej  or 
if  the  vendor  as  regards  such  delivery  is  in  mora  aolvendi  (152), 
the  purchaser,  as  a  party  to  a  reciprocal  agreement,  is  entitled  to 
the  remedies  available  in  the  particular  event  under  the  general 
rules  mentioned  above  (159, 160). 

If,  after  the  delivery  or  transfer  of  the  purchased  object, 
a  defect  of  title  is  discovered,  the  purchaser  is  in  the  position 
of  a  party  to  a  reciprocal  agreement  which  has  been  partly  per- 
formed ;  he  may  therefore,  if  the  vendor  is  unable  to  remove  the 
defect  or  if  he  is  in  mora  solvendi  as  to  such  removal,  exercise  the 
rights  available  in  these  events  under  the  general  rules,  subject, 
however,  to  certain  modifications  which  have  been  introduced  for 
the  vendor's  benefit  i— B.G.B.  440  (1). 

Owing  to  the  provisions  for  the  protection  of  purchasers  in 
good  faith  (328,  333),  a  question  as  to  defect  of  title  can  only 
arise  in  the  case  of  stolen  or  lost  movables. 

bb.   Effect  of  breach  of  warranty  of  essential  qualities. 
(1)  General  statement. 

192.  A  question  as  to  breach  of  warranty  of  essential  qualities 
cannot  arise  before  the  time  at  which  the  purchased  object  is 
delivered  to  the  purchaser,  or  until  the  risk  has  in  some  other 

"  The  modifications  are  as  follows :  (1)  the  defect  of  title  must  be  proved 
by  the  vendor — B.G.B.  442 ;  (2)  in  the  case  of  the  sale  of  a  movable  in  respect 
of  which  a  third  party  has  a  paramount  right,  the  right  to  compensation 
can  only  be  exercised  if  the  purchaser  has  delivered  the  purchased  object 
to  such  third  party  or  returned  it  to  the  vendor,  or  if  such  third  party's  claim 
has  otherwise  been  satisfied  by  the  purchaser  or  if  the  purchased  thing  was 
destroyed— B.G.B.  440  (2),  (3),  (4). 
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manner  passed  to  him  (190).  If  the  vendor  is  unable  to  deliver 
a  thing  with  the  qualities  specially  guaranteed  or  required 
under  the  general  rule,  the  ordinary  rules  applicable  in  the 
case  of  impossibility  of  performance  of  a  reciprocal  agreement 
(160)  apply. 

After  the  time  at  which  the  risk  passes  to  the  purchaser, 
a  purchaser  aggrieved  by  a  defect  of  quality  can  no  longer  avail 
himself  of  the  general  rules  as  to  reciprocal  agreements,  the 
nature  of  his  remedies  being  from  that  time  determined  by 
the  following  rules : 

(a)  in  the  case  of  the  sale  of  a  generically  defined  thing  the 
purchaser  may,  at  his  option,  either  avail  himself  of  one  of 
the  remedies  mentioned  in  rule  (c)  or  claim  the  delivery  of  a 
thing  free  from  defects  in  the  place  of  the  thing  which  has  been 
delivered  by  the  vendor;  if  the  thing  delivered  by  the  vendor 
was,  at  the  time  of  the  passing  of  the  risk  to  the  purchaser, 
deficient  in  any  specially  guaranteed  quality,  or  if  the  vendor, 
with  intent  to  deceive  (arglistig),  has  concealed  any  defect,  the 
purchaser  may  at  his  option  claim  damages  for  the  non-perform- 
ance of  the  agreement  instead  of  availing  himself  of  any  of  his 
other  remedies — B.G.B.  480,  491 ;  this  rule  is  subject  to  the 
provisions  of  rule  {d) ; 

(6)  where  a  specific  thing  at  the  time  of  its  sale  was  deficient 
in  any  of  the  specially  guaranteed  qualities,  or  where  the  vendor, 
with  intent  to  deceive,  concealed  any  defect,  the  purchaser  may,  at 
his  option,  either  avail  himself  of  one  of  the  remedies  mentioned 
in  rule  (c)  or  claim  damages  for  the  non-performance  of  the  agree- 
ment— B.G.B.  463;  this  rule  is  subject  to  the  provisions  of 
rule  (d) ; 

(e)  in  any  case  in  which  the  thing  delivered  by  the  vendor  is 
defective,  the  purchaser  may,  at  his  option,  require  the  vendor  to 
consent  to  a  cancellation  of  the  sale  (Wandelunff)  ^  or  to  a  reduc- 

'■  Where  several  things  are  sold  together  the  right  of  cancellation  can  be 
exercised  as  to  such  of  them  only  as  are  defective  ;  if  however  the  things  so 
sold  together  were  sold  expressly  as  belonging  together  the  purchaser  may 
cancel  the  whole  sale,  and  the  vendor  may  require  him  to  do  so,  if  he  does 
not  avail  himself  of  this  right.  The  cancellation  of  the  sale  of  the  principal 
thing  involves  the  cancellation  of  the  sale  of  any  accessory,  but  if  any  acces- 
sory is  defective  the  right  of  cancellation  is  confined  to  such  accessory — 
B.G.B.  469,  470. 
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tion  of  the  purchase  price  {Minderung),^  in  accordance  with  the 
rules  mentioned  below ;  the  right  to  the  cancellation  of  the  sale 
of  a  parcel  of  land  on  the  ground  of  deficient  quantity  cannot  be 
exercised,  unless  the  deficiency  is  so  great  that  the  maintenance 
of  the  sale  would  be  useless  to  the  purchaser ;  in  the  case  of  a 
sale  of  horses,  mules,  donkeys,  cattle,  &c.,  the  cancellation  of  the 
sale  is  the  only  remedy;  as  soon  as  the  vendor  has  expressed  ■ 
his  consent  to  the  exercise  of  one  of  the  alternative  rights,  the 
other  alternative  right  is  barred ;  if  the  purchaser  informs  the 
vendor  of  the  existence  of  the  defect  without  mentioning  the 
remedy  selected  by  him,  the  vendor  may  require  him  to  declare 
within  a  specified  reasonable  period,  whether  he  intends  to  make 
use  of  his  right  of  cancellation,  and  iE  he  fails  to  comply  with 
this  requirement  his  right  to  cancellation  is  forfeited — B.G.B. 
462,  465,  466,  468,  481,  487 ;  the  purchaser's  rights  under  this 
rule  are  subject  to  the  provisions  of  rule  {d)  ; 

{d)  if  the  purchaser  accepts  a  defective  thing  with  knowledge 
of  the  defect,^  he  cannot  exercise  any  right  otherwise  available 
under  rules  (a),  (h),  and  (c),  unless  on  such  acceptance  he  expressly 
reserves  his  rights;  no  express  rule  is  laid  down  as  to  what 
constitutes  aeceptanee  in  an  ordinary  case,*  but,  in  the  case  of 
a  bilateral  mercantile  sale  (36),  the  purchaser  is  deemed  to  have 
accepted  the  goods,  unless  he  examines  them  immediately  on 
delivery  and  forthwith  informs  the  vendor  of  any  defect  dis- 
covered on  such  examination,  or  unless  the  defect  was  not  dis- 
covered on  such  examination;  where  a  defect  has  thus  escaped 
discovery  the  goods  are  deemed  to  be  accepted  unless  the  pur- 
chaser informs  the  vendor  thereof  immediately  after  its  discovery, 
but  the  purchaser's  rights  are  preserved  if  the  notice  of  the 
defect  is  forwarded  at  the  proper  time ;  a  vendor  who,  with 
intent  to  deceive,  has  concealed  any  defect  is  not  entitled  to  plead 


2  The  alternative  right  to  cancellation  or  reduction  of  the  purchase  price 
on  the  ground  of  defects  of  a  quality  is  derived  from  Boman  law.  The  action 
in  question  was  introduced  by  the  Aedile's  edict. 

^  As  to  the  effect  of  the  purchaser's  knowledge  of  defects  at  the  time  of 
the  sale  see  185. 

*  The  tests  applied  on  the  sale  of  goods  under  English  law  (express  inti- 
mation ;  exercise  of  right  of  ownership ;  lapse  of  reasonable  time  without 
mention  of  defect— see  Sale  of  Goods  Act  1893  s.  35)  would  probably  also  be 
conclusive  under  German  law. 
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the  purchaser's  acceptance  of  the  goods ;  in  the  case  of  the  sale 
of  horses,  &c.,  the  purchaser,  in  the  absence  of  fraudulent  con- 
cealment on  the  vendor's  part,  is  deemed  to  have  accepted  the 
purchased  animal,  unless  he  gives  notice  of  any  defect  within 
two  days  from  the  expiration  of  the  period  of  warranty  (187 
rule  3),  or  within  two  days  from  the  animal's  death,  if  such  death 
takes  place  before  the  expiration  of  the  period — B.G.B.  464, 
481,  485  ;  H.G.B.  377  (see  also  ibidem  378). 

(2)  Legal  nature  of  right  to  require  cancellation  of  sale. 

The  right  to  require  cancellation  must  be  distinguished  from 
the  right  to  rescission,  to  which  a  party  to  a  reciprocal  agree- 
ment is  entitled  in  certain  events  (160,161)  ;  the  right  to  rescind 
is  not  in  the  nature  of  a  claim  against  the  other  party,  and 
therefore  not  subject  to  prescription  j  the  right  to  cancellation 
is,  on  the  other  hand,  in  the  nature  of  a  claim  against  the  vendor, 
and  is  subject  to  prescription — see  below  sub  (4).  The  effect 
of  the  cancellation  of  a  sale  under  the  special  rules  here  referred 
to  is  the  same  as  that  of  rescission  under  the  general  rules  (162), 
but  subject  to  the  following  modifications  ' : 

{a)  the  fact  that  the  purchased  thing  has  been  transformed 
by  the  purchaser  does  not  take  away  the  right  of  cancellation,  if 
the  defect  was  discovered  in  the  course  of  such  transformation  ® ; 

{b)  the  purchaser's  costs  of  the  agreement  for  sale  must  be 
refunded  by  the  vendor — B.G.B.  467  ; 

(c)  where,  in  the  case  of  a  sale  of  several  things  at  a  compre- 
hensive price,  the  right  of  cancellation  is  exercised  as  to  some  of 
them  only  (see  above  note  1),  a  proportionate  reduction  of  the 
price  has  to  be  effected — B.G.B  471. 

(3)   Reduction,  of  purchase  price. 

Where  the  purchaser  makes  use  of  his  right  to  a  reduction  of 
the  purchase  price,  such  reduction  is  effected  in  accordance  with 
the  following  rules : 

'  For  the  special  rules  applicable  in  the  case  of  the  sale  of  horses,  &c.,  see 
B.G.B.  487,  489,  492. 

«  Where  raw  material  is  purchased  its  fitness  for  the  purpose  for  which 
it  was  required  is  frequently  not  ascertainable  before  it  has  been  worked 
upon,  and  consequently  transformed. 
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(a)  the  reduced  price  must  bear  the  same  proportion  to  the 
original  price  as  the  value  of  the  purchased  thing  in  its  actual 
condition  bears  to  the  value  which  it  would  have  had  at  the  time 
of  the  agreement  for  sale,  if  it  had  been  free  from  defects — 
B.G.B.  472  (1) ; 

(5)  if  the  purchase  price  of  one  of  several  things  purchased 
together  has  to  be  reduced  the  aggregate  value  of  all  the  pur- 
chased things  serves  as  the  basis  of  the  calculation — B.G.B. 
472   (2); 

(c)  if  under  the  agreement  for  sale  the  purchaser  has  to  do 
any  act  (not  consisting  in  the  delivery  of  fungibles)  in  addition 
to  the  payment  of  an  agreed  sum  of  money,  the  value  of  such  act 
must  be  considered  in  estimating  the  purchase  price ;  the  amount 
of  the  reduction  is  then  calculated  under  rule  (a),  and  is  deducted 
from  the  agreed  sum  of  money — B.G.B.  473. 

Under  English  law  the  computation  of  the  deduction,  to  he 
made  in  the  case  of  breach  of  warranty  of  quality  on  the  sale  of 
goods,  is  not  subject  to  any  hard  and  fast  rule,  but,  in  the  absence 
of  evidence  as  to  any  loss  directly  and  naturally  resulting  to  the 
buyer  by  reason  of  the  defect,  the  deduction  is  equal  to  the 
difference  between  the  actual  value  of  the  goods  as  they  are  at 
the  time  of  delivery,  and  the  value  which  they  would  have  had 
if  they  had  been  free  from  defects.  (Sale  of  Goods  Act  1893 
s.  53  (2),  (3).) 

If  X  is  the  reduced  price,  p  the  original  price,  w  the  value  of 

the  non-defective  goods,  and  v  the  value  of  the  goods  actually 

delivered,  then,  according  to  the  German  mode  of  computation, 

p  V 
X  =  —  ;  according  to  the  English  mode  x  =j)  +  v—w. 

If  the  purchase  price  is  below  the  actual  value,  the  German 
mode  of  computation  is  more  favourable  to  the  vendor  than  the 
English  mode,  and  vice  versa.' 

'  The  comparison  in  the  text  disregards  the  complication  created  by  the 
fact,  that  under  English  law  the  value  at  the  time  of  delivery,  and  under 
German  law  the  value  at  the  time  of  the  sale  is  made  the  basis  of  the  calcu- 
lation, but  this  discrepancy  cannot  affect  the  result  to  a  material  extent. 
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(4)  Effect  of  lapse  of  time  on  remedies  for  Ireach  of  warrcmty 

of  quality. 

The  remedies  mentioned  above  sub  (1)  in  rules  (a),  (b),  and  (c) 
are  barred  by  the  lapse  of  the  short  periods  mentioned  below, 
unless  the  vendor  has,  with  intent  to  deceive,  concealed  the 
defect  in  respect  of  which  they  arise,  in  which  event  the  period 
of  prescription  is  thirty  years. 

These  periods  are : 

(1)  in  the  case  of  the  sale  of  movable  things  other  than 
horses,  cattle,  &c.,  sis  months  from  the  date  of  delivery ; 

(2)  in  the  case  of  the  sale  of  horses,  cattle,  &c.,  six  weeks 
from  the  expiration  of  the  period  of  warranty; 

(3)  in  the  case  of  the  sale  of  immovables,  one  year  from  the 
time  of  transfer  of  possession. 

The  periods  may  be  extended  by  agreement  between  the 
parties  ;  in  other  respects  the  ordinary  rules  as  to  prescription 
(see  131  to  137)  are  applicable,  subject  to  small  modifications. — 
B.G.B.  477,  490.8 

f .  Vendor's  Remedies  in  case  of  Breach  of  Purchaser's 

Duties. 

193.  The  purchaser,  as  shown  above — 183,  is  bound  to  take 
delivery  of  the  purchased  thing  when  tendered  to  him,  and  to 
pay  the  purchase  money  upon  such  delivery  (unless  payment  at 
another  time  has  been  agreed  upon).  If  he  is  in  mora  accipiendi 
as  regards  the  delivery,  or  in  mora  solvendi  as  regards  the  pay- 
ment, of  the  purchase  money,  the  vendor  may  under  the  general 
rules  avail  himself  of  one  of  the  following  remedies  :  (1)  he  may 

'  A  purchaser  who  is  entitled  to  avail  himself  of  any  of  the  remedies 
mentioned  in  the  text,  and  who  has  not  as  yet  paid  the  purchase  money, 
may  even  after  the  lapse  of  the  period  of  prescription  withhold  such  pay- 
ment in  so  far  as  he  would  otherwise  be  entitled  to  do  so,  if  prior  to  the 
lapse  of  the  period  he  has  done  one  of  the  following  things :  (a)  if  he  has 
forwarded  a  notice  of  the  defect  to  the  vendor;  (6)  if  he  has  made  an  applica- 
tion to  the  court  for  the  perpetuation  of  testimony  as  to  such  defect ;  (c)  if 
in  the  course  of  an  action  between  him  and  a  subsequent  purchaser  relating 
to  the  defect  he  has  served  a  third  party  notice  on  the  vendor.  The  pur- 
chase money  may  be  withheld  to  the  extent  mentioned,  without  any  such  act 
done  by  the  purchaser,  if  the  defect  has  been  concealed  by  the  vendor  with 
intent  to  deceive— B.G.B.  478,  479,  490  (3). 
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claim  performance  of  the  agreement  and  compensation  for  the 
delay,  including  interest ;  (2)  he  may  rescind  the  agreement  if  he 
can  show  that  the  belated  performance  of  the  agreement  is  use- 
less to  him,  or  if  time  is  of  the  essence  under  the  original  agree- 
ment or  has  been  made  so  by  notice  in  the  prescribed  manner. 
Where  the  purchased  object  has  been  delivered  on  the  under- 
standing that  time  should  be  allowed  for  the  payment  of  the 
purchase  money,  the  sale  cannot  be 'rescinded  on  non-payment 
of  the  purchase  money  at  the  agreed  time,  unless,  in  the  case  of 
the  sale  of  a  movable  thing,  it  was  stipulated  that  the  ownership 
shoidd  not  pass  before  payment  of  the  purchase  price  {pactum 
reservati  dominii) — B.G-.B.  454,  455. 

In  the  case  of  a  mercantile  sale  the  vendor  has  the  following 
additional  remedies  if  the  purchaser  is  in  mora  aceipiendi  :  (1)  he 
may  store  the  goods  at  the  purchaser's  expense ;  (2)  he  may  sell 
the  goods  for  account  of  the  purchaser  by  public  auction  or  by 
private  contract  through  an  authorized  broker,  having  previously 
given  notice  to  the  purchaser  if  practicable ;  where  the  goods 
are  of  a  perishable  nature  the  notice  may  be  dispensed  with  j  the 
vendor  as  well  as  the  purchaser  may  bid  at  the  public  auction ; 
the  result  of  the  sale,  as  far  as  practicable,  must  be  commimi- 
cated  to  the  purchaser — H.G.B.  373,  374. 

The  rules  as  to  the  vendor's  rights  under  English  law  are  not 
on  the  whole  different  from  the  German  rules  (as  to  goods,  see 
Sale  of  Goods  Act  1893  ss.  37-42),  but  no  question  of  lien  in 
the  proper  sense  of  the  word  can  arise  under  German  law,  as  the 
ownership  does  not  in  any  event  pass  to  the  purchaser  until  the 
goods  are  delivered. 

The  pactum  reservati  dominii  is  permissible  under  English  as 
under  German  law  (see  Sale  of  Goods  Act  1893  s.  19  (1)). 

On  the  sale  of  immovables  an  English  vendor's  rights  go 
further  in  theory  than  a  German  vendor's  rights,  but  the  differ- 
ence is  not  of  much  practical  importance,  as  an  English  vendor 
does  not  as  a  rule  rely  on  his  equitable  lien  for  unpaid  purchase 
money,  but  secures  himself  by  specific  mortgage  or  charge  if 
the  purchase  money  is  not  paid  contemporaneously  with  the 
conveyance  of  the  land. 

The  claim  for  specific  performance,  which  under  German  law 
may  be  asserted  in  the  case  of  any  sale,  is  not  under  English  law 
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available  in  the  case  of  an  agreement  for  the  sale  of  movables 
(except  under  quite  special  circumstances). 

g.    Rules  as  to  Agreements  similar  to  Agreements  for 
Sale,  Exchange^  &c. 

194.  The  rules  as  to  sales  are,  mutatis  mutandis,  also  applicable 
to  exchanges — B.G.B.  515. 

The  rules  as  to  the  duties  of  vendors  and  purchasers,  and  as  to 
warranty  of  title  and  quality,  are,  mutatis  mutandis,  applicable 
to  all  agreements  for  the  alienation  or  hypothecation  of  any 
property  for  valuable  consideration  (e.  g.  agreements  for  transfer  of 
property  by  way  of  compromise,  or  in  consideration  of  services, 
agreements  to  pledge  or  charge,  &c.) — B.G.B.  445,  493.  Parti- 
tion agreements  are  specially  provided  for  by  B.G.B.  757. 

h.    Special  kinds  of  Agreements  for  Sale, 
aa.   Hire-purchase  Agreements, 

195.  An  agreement  which  in  English  phraseology  is  termed 
a  'hire-purchase'  agreement,  and  in  German  is  called  Abzah- 
lungsgesckaft,  may  either  take  the  form  of  a  hiring  agreement 
which,  after  the  payment  of  a  certain  number  of  instalments  of 
rent,  is  converted  into  a  sale,  or  it  may,  as  is  commonly  the  case 
in  German  practice,  take  the  form  of  an  immediate  sale  subject 
to  the  pactum  reservati  dominii  until  payment  of  the  last  instal- 
ment of  the  purchase  price. 

In  order  to  check  the  many  abuses  to  which  transactions  of 
this  kind  are  apt  to  lead,  an  Imperial  Act,  passed  in  1893  (Gesetz 
hetreffend  die  AhzahlungsgescTidfte),  has  introduced  the  following 
special  rules  which  are  applicable  either  in  the  case  of  a  sale, 
subject  to  the  pactum  reservati  dominii,  of  any  movable  thing  to 
any  person  other  than  a  registered  trader,  for  a  purchase  price 
payable  by  instalments,  or  in  the  case  of  an  agreement  embody- 
ing a  similar  transaction  in  another  legal  form : 

(1)  on  the  rescission  of  any  sale  or  other  agreement  coming 
under  the  provisions  of  the  Act,  each  party  must  return  to  the 
other  party  any  property  or  money  received  by  virtue  of  the  agree- 
ment, and  the  purchaser  must  indemnify  the  vendor  for  any 
outlay  made  in  pursuance  of  the  agreement  and  for  any  damage 
caused  by  his  default,  or  by  any  event  for  which  he  is  respon- 
sible ;  he  must  also  pay  the  amount  representing  the  value  of  the 
use  of  the  purchased  thing,  including  its  diminution  in  value 
during  the  time  it  was  in  the  purchaser's  possession ;  any  agree- 
ment by  which  the  purchaser's  duties  are  extended  is  void  j 

(2)  the  payments  and  deliveries  to  be  made  by  each  party  on  the 
rescission  of  the  agreement,  must  be  made  contemporaneously ; 
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(3)  if  any  penalty  payable  under  the  agreement,  on  the  breach 
of  any  of  the  purchaser's  obligations,  is  unreasonably  high,  it 
must  be  reduced  to  a  reasonable  amount ; 

(4)  a  stipulation  accelerating  the  maturity  of  the  balance  of 
the  purchase  price  in  the  event  of  a  breach  of  the  agreement  is 
void,  if  it  is  to  come  into  operation  before  at  least  two  succes- 
sive instalments  are  wholly  or  partly  in  arrear,  and  before  the 
amount  of  arrears  is  equal  to  at  least  one-tenth  of  the  purchase 
price. 

bb.    Sale  on  approval. 

106.  A  sale  on  approval  {KaufaufProhe)  must  be  distinguished 
from  a  sale  according  to  sample  {Kawf  nach  Prole),  which  is  an 
ordinary  sale  with  a  warranty  of  the  qualities  shown  in  the 
sample  (187). 

A  sale  on  approval  either  begins  to  be  operative  on  the 
approval  of  the  goods  by  the  purchaser  (condition  precedent) 
or  ceases  to  be  operative  on  the  rejection  of  the  goods  (condition 
subsequent).     The  following  rules  apply  to  such  a  sale : 

(1)  where  no  contrary  intention  is  shown  the  approval  is 
deemed  to  be  a '  condition  precedent ' — B.G.B.  495  (1)  j 

(2)  the  vendor  must  allow  the  purchaser  to  inspect  the  thing 
purchased  on  approval — B.G.B.  495  (2) ; 

(3)  the  approval,  in  the  absence  of  any  stipulation  in  the 
agreement  specifying  the  period,  must  be  declared  within  such 
reasonable  period  as  the  vendor  may  determine — B.G.B.  496 ; 

(4)  a  purchaser  to  whom  the  purchased  thing  is  handed  for 
inspection,  and  who  does  not  express  his  disapproval  within  the 
proper  period,  is  deemed  to  have  signified  his  approval — 
B.G.B.  496.1 

cc.  Redemption  {' Wiederkauf). 

197.  The  English  form  of  mortgage,  by  which  the  borrower 
conveys  property  to  the  lender,  subject  to  a  proviso  for  redemp- 
tion on  repayment  of  the  debt,  is  unknown  in  Germany,  but 
German  practice  has  introduced  a  method  by  which  the  same 
object  can  be  attained  in  another  form. 

A  lender,  who  adopts  that  method,  purchases  an  object  belong- 
ing to  the  borrower  with  a  stipulation  enabling  the  borrower  to 
repurchase  it  within  a  specified  period  at  a  specified  price. 
A  person  who  makes  it  a  regular  business  to  purchase  movable 

^  Where  the  approval  is  a  condition  precedent  and  the  goods  are  delivered 
before  approval  the  ownership  does  not  pass  until  approval.  Compare  Sale  of 
Goods  Act  of  1893  s.  18  rule  4. 
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things,  allowing  the  vendor  such  right  of  redemption,  is  subject 
to  the  regulations  which  by  State  law  may  be  imposed  upon 
pawnbrokers  {Gewerhe-Ordnung  s.  34  (2),  E.G-.  94). 

The  following  rules  are  applied  with  reference  to  the  right  of 
redemption  : 

(1)  the  parties  may  fix  such  period  for  the  exercise  of  the 
right  of  redemption  as  they  may  think  fit;  in  the  absence  of 
any  express  stipulation  on  the  subject,  the  right  to  redeem  an 
immovable  lapses  after  thirty  years  from  the  date  of  its  creation, 
and  a  right  to  redeem  either  a  movable  or  a  right  lapses  after 
three  years  from  the  date  of  its  creation — B.G.B.  503  ; 

(2)  a  declaration  on  the  original  vendor's  part  expressing  his 
intention  to  exercise  his  right  of  redemption,  if  duly  communi- 
cated to  the  original  purchaser,  creates  an  agreement  for  the  sale 
of  the  object  to  which  the  right  refers;  the  declaration  is  not 
required  to  be  in  the  form  necessary  in  the  case  of  an  ordinary 
purchase  of  an  object  of  the  same  kind — B.G.B.  497  (1) ; 

(3)  where  no  contrary  intention  is  shown,  the  price  payable 
on  redemption  is  the  original  purchase  price — B.G.B.  497  (2) ; 

(4)  the  person  against  whom  the  right  of  redemption  is  exer- 
cisable is  under  the  following  obligations  :  (a)  he  is  liable  for  the 
destruction  of,  or  any  deterioration  or  material  alteration  in  the 
purchased  object  attributable  to  any  default  on  his  part — B.G.B. 
498  (2) ;  (b)  if  the  purchased  object  is  in  existence  at  the  time 
of  the  redemption  he  must  hand  it  over  to  the  person  exercising 
the  right  of  redemption  with  all  accessories — B.G.B.  498  (l)j 
(c)  if  he  has  sold  or  incumbered  the  purchased  object,  or  if  the 
purchased  object  has  been  sold  or  incumbered  by  a  judgment 
creditor  or  trustee  in  bankruptcy,  he  must  recover  it  from  the 
purchaser  or  remove  the  incumbrance — B.G.B.  499;  if  this  is 
impossible  he  is  in  the  position  of  a  debtor  who  cannot  perform 
his  obligation  owing  to  an  event  or  circumstance  for  which  he  is 
responsible  (158,  160  sub  (3))— B.G.B.  499;  {d)  if  the  price 
payable  on  redemption,  according  to  the  agreement  between  the 
parties,  is  determined  by  the  value  of  the  repurchased  object 
at  the  time  when  the  right  of  redemption  is  exercised,  the  person 
exercising  the  right  of  redemption  is  not  entitled  to  any  com- 
pensation under  rule  {a) — B.G.B.  501 ; 

(5)  the  person  against  whom  the  right  of  redemption  is 
exercised  is  entitled  to  the  jus  tollendi — 144  sub  (9) — and  to  the 
reimbursement  of  any  outlay  by  which  the  value  of  the  repur- 
chased object  has  been  increased  (except  where  the  price  of 
redemption  is  determined  by  the  value  of  the  repurchased  object 
at  the  time  of  redemption)— B.G.B.  500,  501 ; 

(6)  a  right  of  redemption  vested  in  several  persons  jointly, 
can  only  be  exercised  by  all  such  persons  acting  jointly ;  where 
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one  of  them  has  lost  his  right  by  waiver,  lapse  of  time,  or  other- 
wise, or  is  unwilling  to  exercise  it,  his  concurrence  is  dispensed 
with— B.G.B.  502 ; 

(7)  a  right  of  redemption  created  under  the  general  rules  ^ 
is  binding  on  the  parties  only,  and  does  not  affect  any  third 
party  acquiring  any  right  over  the  object  to  which  it  refers, 
even  if  such  third  party  is  aware  of  the  existence  of  the  right ; 
where  the  right  refers  to  an  immovable  the  party  entitled  to  it 
may  register  a  'caution'  (319). 

dd.  ^igM  of  Pre-emption  ij^orhavf). 

198.  A  party  entitled  to  a  right  of  pre-emption  in  respect  of 
any  object  may,  in  the  event  of  an  agreement  for  the  sale  of 
such  object  being  entered  upon  with  a  third  party,  prevent  the 
completion  of  such  sale,  and  become  himself  the  purchaser  in  the 
place  of  the  third  party. 

Statutory  rights  of  pre-emption  exist  under'  Imperial  law  (see 
for  instance  529),  and  under  State  law  (see  E.G.  67,  109); 
contractual  rights  of  pre-emption  may  be  created  without  restric- 
tion ;  a  contractual  right  of  pre-emption  as  a  general  rule  is  only 
operative  as  between  the  parties,  but  where  such  a  right  refers 
to  an  immovable  it  may  be  so  constituted  as  to  have  the  effect 
of  a 'real  right'  (308). 

In  the  following  riales,  in  which  the  effects  of  a  'personal' 
and  of  a  '  real '  right  of  pre-emption  are  stated  separately,  the 
person  entitled  to  exercise  the  right  is  called  'the  pre-emptor', 
and  the  person  against  whom  the  right  can  be  exercised  is  called 
the  '  pre- vendor ',  the  object  to  which  the  right  refers  is  called 
'  the  property  subject  to  pre-emption '. 

A.  Personal  Right  of  Pre-emption. 

(1)  The  right  cannot,  in  the  absence  of  a  stipulation  to  the 
contrary,  be  transferred  by  assignment;  if  it  is  exercisable 
during  a  specified  period,  it  is  presumed  to  be  transmissible  on 
the  death  of  the  pre-emptor ;  in  any  other  case,  and  in  the  absence 
of  an  express  provision  to  the  contrary  in  the  statute  or  agree- 
ment by  which  the  right  is  created,  it  lapses  on  the  death  of  the 
pre-emptor — B.G.B.  514; 

(2)  the  pre-vendor  is  under  an  obligation  to  give  notice  to 
the  pre-emptor  of  any  agreement  for  the  sale  of  the  property 
subject  to  pre-emption ;  but  a  communication  from  the  pur- 
chaser is  deemed  a  performance  of  this  obligation  ;  the  right  is 

^  State  law  may  allow  the  creation  of  rights  of  redemption  having  the 
character  of  real  rights  (308)  ;  see  for  instance  Prussian  A.  G.  art.  29. 
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exercisable  as  soon  as  any  such  agreement  has  been  made,  and 
lapses  unless  exercised  within  a  prescribed  period  commencing 
from  the  communication  of  the  notice;  this  period^  in  the 
absence  of  any  statutory  or  contractual  provision  to  the  con- 
trary,  is  two  months  if  the  property  subject  to  redemption  is  an 
immovable,  and  one  week  in  every  other  case — B.Gr.B.  510 ; 

(3)  the  right  is  exercised  by  means  of  a  declaration  communi- 
cated to  the  pre-vendor,  which  is  not  required  to  be  in  the  form 
otherwise  necessary  in  the  case  of  a  sale  of  an  object  of  the 
same  kind;  the  communication  of  the  declaration  creates  an 
agreement  under  which  the  pre-vendor  is  bound  to  sell  and  the 
pre-emptor  is  bound  to  purchase  the  property  subject  to  pre- 
emption on  the  terms  of  the  agreement  made  between  the 
pre-vendor  and  the  third  party— B.G.B.  504,  505. 

(4)  a  provision  in  the  agreement  of  sale  between  the  pre- 
vendor  and  the  third  party,  that  the  sale  is  to  be  rescinded  in 
the  event  of  the  right  of  pre-emption  being  exercised,  is  in- 
operative as  between  the  pre-vendor  and  the  pre-emptor — 
B.G.B.  506; 

(5)  where  the  consideration  for  the  sale  includes  an  act  to  be 
performed  in  addition  to  the  payment  of  the  purchase  price,  and 
the  pre-emptor  is  unable  to  perform  such  act,  the  estimated  value 
of  the  act  must  be  added  to  the  purchase  price ;  if  the  value  of 
the  act  cannot  be  estimated,  the  right  of  pre-emption  cannot  be 
exercised,  unless  the  act  is  so  unimportant  that  the  sale 
would  have  been  concluded  even  if  it  had  not  been  promised — 
B.G.B.  507; 

(6)  if  the  sale  comprises  any  objects  other  than  the  property 
subject  to  pre-emption,  the  pre-emptor  must  pay  a  proportionate 
part  of  the  agreed  purchase  price,  but  he  may  require  the  inclu- 
sion of  any  objects  which  cannot  be  severed  from  the  property 
subject  to  pre-emption  without  disadvantage  to  him — B.G.B. 
508; 

(7)  a  provision  in  the  agreement  with  the  third  party,  by 
which  the  payment  of  the  purchase  price  is  postponed,  operates 
in  favour  of  the  pre-emptor  only  in  so  far  as  he  gives  security ; 
on  the  purchase  of  an  immovable  a  registered  charge  is  sufficient 
security— B.G.B.  509 ; 

(8)  the  rules  as  to  the  exercise  of  joint  rights  of  pre-emption 
are  the  same — mutatis  mutandis — as  the  rules  relating  to  the 
exercise  of  joint  rights  of  redemption  (197  sub  (6)) — B.G.B.  513; 

(9)  in  the  absence  of  a  stipulation  to  the  contrary,  the  right 
of  pre-emption  cannot  be  exercised  in  the  case  of  a  sale  of  the 
property  subject  to  pre-emption  to  any  statutory  heir  (473)  of 
the  pre-vendor,  if  such  sale  is  effected  with  reference  to  his  right 
of  inheritance — B.G.B.  511; 

Q2 
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Illustration :  A  fatter  sells  a  house  to  a  son  for  a  purchase 
price  payable  on  the  father's  death  by  means  of  a  deduction 
from  the  value  of  the  son's  share  in  the  father's  estate ;  the  right 
of  pre-emption  cannot  be  exercised. 

(10)  the  pre-emptor  has  no  claim  against  a  third  party  to 
whom  the  property  subject  to  pre-emption  is  sold  and  delivered; 
on  the  other  hand  the  third  party^  upon  whose  purchase  the  right 
is  exercised,  has  no  claim  against  the  pre-emptor ;  the  pre- vendor 
is  of  course  liable  for  the  breach  of  his  agreement  with  the 
pre-emptor,  or  with  the  third  party,  but  he  may  protect  himself 
by  making  the  sale  to  a  third  party  subject  to  the  exercise  of 
the  right  of  pre-emption.^ 

B.   ^eal  Right  of  Pre-emption. 

(1)  A  parcel  of  land  ^  may  be  charged  with  a  real  right  of 
pre-emption  in  favour  of  a  named  person,  or  in  favour  of  the 
owner  for  the  time  being  of  another  parcel  of  land ;  the  creation 
of  such  a  right  must  be  registered,  and  is  also  subject  to  the 
other  rules  relating  to  the  creation  of  real  rights  afEeeting 
immovables  (310)— B.G.B.  1094 ; 

(2)  the  effect  of  a  real  right  of  pre-emption  as  between  the 
immediate  parties  is  the  same  as  the  effect  of  a  personal  right  of 
pre-emption  ^—B.G.B.  1098  (1) ; 

(3)  the  right  may  be  made  to  extend  to  more  than  one  sale, 
or  to  some  specified  sale ;  in  the  absence  of  any  indication  to  the 
contrary  it  is  deemed  to  extend  to  the  first  sale  only — B.G.B. 
1097; 

(4)  any  person  who  acquires  any  right  relating  to  the  property 
subject  to  pre-emption  acquires  such  right,  subject  to  the  right 
of  pre-emption ;  he  is  in  the  same  position  as  if  the  right  had 
actually  been  exercised,  and  the  pre-emptor  had  caused  a  '  caution ' 
(319)  to  be  registered  for  the  protection  of  his  claims  to  the 
ownership— B.G.B.  1098  (2) ; 

'  An  exception  to  this  rule,  -which  results  from  the  general  principles  of 
the  German  law  of  obligations,  arises  in  the  case  of  the  statutory  right  of 
pre-emption  exercisable  on  the  sale  of  a  share  in  any  estate  effected  by  one 
of  the  co-heirs  (529)  ;  in  such  a  case  the  right  of  pre-emption  is  after  the 
transfer  of  the  share  to  a  purchaser  exercisable  against  the  purchaser — 
B.G.B.  2035. 

"  The  owner  of  an  undivided  share  may  make  such  undivided  share  subject 
to  a  right  of  pre-emption,  but  the  owner  of  the  whole  parcel  cannot  make  an 
undivided  share  subject  to  the  right.  The  right  in  the  absence  of  an  indica- 
tion to  the  contrary  is  deemed  to  extend  to  the  accessories — B.G.B.  1095, 
1096. 

^  A  personal  right  of  pre-emption  is  not  exercisable  on  any  sale  by  a  trustee 
in  bankruptcy ;  a  real  right  of  pre-emption  is  exercisable  on  such  a  sale,  if 
effected  by  private  contract— B.  6.B.  1098  (1). 
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(5)  the  right  to  give  notice  of  a  sale  may  be  exercised  by 
the  owner  for  the  time  being  of  the  property  subject  to  pre- 
emption as  well  as  by  the  pre-vendor ;  if  the  latter  is  not  the 
owner^  he  is,  bound  to  give  notice  to  such  owner  of  the  exercise 
of  the  right  of  pre-emption,  or  of  the  fact  that  such  right  has 
become  barred  by  lapse  of  time — B.G.B.  1099  *; 

(6)  if,  on  a  sale  of  the  property  subject  to  pre-emption  to 
a  third  party,  such  property,  notwithstanding  the  exercise  of 
the  right  of  pre-emption,  is  transferred  to  and  registered  in  the 
name  of  the  purchaser,  or  his  successor  in  title,  the  registered 
owner  may  refuse  to  transfer  the  property  into  the  pre-emptor^s 
name  except  on  repayment  of  any  sum  paid  by  him  as  purchase 
money ;  if  the  property,  is  registered  in  the  pre-emptor's  name,> 
but  possession  given  to  the  purchaser  or  his  successor  in  title,  he 
may  refuse  delivery  of  possession  in  the  same  way ;  any  payment 
which  the  pre-emptor  has  to  make  to  the  purchaser,  or  his  suc- 
cessor in  title,  is  deemed  to  be  made  in  part  satisfaction  of  the 
purchase  money  payable  by  him — B.G.B.  1100,  1101 ; 

(7)  if  the  pre-emptor  cannot  be  found,  the  right  of  pre- 
emption may  be  excluded  by  judicial  order  after  the  lapse  of 
a  period  specified  in  a  public  citation  ;  this  rule  is  not  applicable 
in  any  case  in  which  the  right  of  pre-emption  is  exercisable  by 
the  owner  for  the  time  being  of  a  specified  parcel  of  land. 

2.  Ageeembnts  relating  to  Gifts  inter  vivos 
a.    General  Statement. 

199.  It  is  proposed  to  compare  the  rules  of  German  and 
English  law  with  respect  to  the  following  questions :  (1)  How 
is  a  gift  effected  ?  (2)  How  far  can  a  promise  to  make  a  gift 
be  enforced  ?  (3)  In  what  events  can  a  gift  be  revoked  by  the 
donor  ?  (4)  In  what  events  can  the  validity  of  a  gift  be  contested 
on  public  or  private  grounds  ?  (5)  What  is  the  effect  of  a  burden 
imposed  upon  the  donee  ? 

English  law  deals  with  those  questions  in  the  following 
manner : 

'  Under  rule  A  (2)  the  time  within  -which  the  right  of  pre-emption  may- 
be exercised  runs  from  the  date  of  the  notice  of  the  sale  communicated  to 
the  pre-emptor.  If  the  pre-vendor  is  not  the  owner  of  the  property  subject 
to  pre-emption,  the  latter  is  interested  in  putting  an  end  to  the  state  of 
uncertainty ;  the  rule  in  the  text  therefore  allows  him  to  give  notice  of  the 
sale.  The  right  of  pre-emption  being  exercised  by  a  declaration  communi- 
cated to  the  pre-vendor,  the  owner  of  the  property  is  further  protected  by  the 
rule  under  which  the  pre-vendor  is  bound  to  inform  him,  whether  the  right 
Las  been  exercised,  or  has  ceased  to  be  exercisabJe. 
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(1)  a  gift  may  be  effected  by  the  transfer  or  delivery  of 
the  object  to  the  donee,  or  to  another  in  trust  for  the  donecj  or 
by  a  declaration  of  trust  on  the  donor's  part  without  delivery 
or  transfer;  a  voluntary  transfer  of  property  from  A  to  £ 
does  not  in  itself  constitute  a  gift  from  A  to  S ;  it  is  always 
necessary  to  ascertain  the  intention  of  the  parties ;  in  some 
cases  (e.g.  in  the  case  of  a  conveyance  or  transfer  to  a  wife 
or  a  child  or  to  a  person  to  whom  the  transferor  stands  in  loco 
parentis)  the  intention  to  make  a  gift  is  presumed ;  in  some  other 
cases  (e.  g.  in  the  case  of  a  conveyance  of  land  or  a  transfer 
of  stock  paid  for  by  one  person  and  conveyed  or  transferred  to 
another,  not  being  the  wife  or  child  of  the  purchaser  or  not 
being  a  person  to  whom  he  stands  in  loco  parentis),  it  is  presumed 
that  the  grantee  or  transferee  only  takes  as  trustee  for  the 
purchaser  ;  but  it  is  not  necessary  in  any  case  that  the  gift  should 
be  the  subject  of  an  agreement  between  the  donor  and  the 
donee ;  it  is  possible  to  effect  a  gift  without  the  consent  or  know- 
ledge of  the  donee  (e.  g.  by  the  execution  of  a  conveyance  in  his 
favour) ; 

(2)  a  promise  to  make  a  gift  if  made  by  deed  under  seal  is 
enforceable  at  law  in  all  cases,  unless  vitiated  by  any  circum- 
stance which  would  also  vitiate  an  agreement  for  valuable 
consideration,  and  although  the  donee  cannot  avail  himself  of 
the  remedy  of  specific  performance,  he  can  claim  the  value  of 
the  gift  by  way  of  damages ; 

(3)  a  donor,  who  does  not  expressly  reserve  a  power  of 
revocation,  cannot  in  any  event  revoke  his  gift ;  the  rule  as  to 
:he  effect  of  the  statute  of  27  Elizabeth,  according  to  which 
a  voluntary  conveyance  of  land  was  revoked  by  a  subsequent 
conveyance  for  value  of  the  same  parcel,  is  repealed  by  the 
Voluntary  Conveyances  Act  1893 ; 

(4)  a  gift  of  land  or  chattels  is  void  under  the  statute  of 
13  Elizabeth  if  made  with  intent  to  defraud  the  donor's 
creditors  j  a  voluntary  settlement  is  voidable  in  certain  events 
specified  by  the  Bankruptcy  Act  1883;  a  gift  of  land  to  a 
corporate  body  not  authorized  to  hold  land,  and  any  other  gift 
of  land  not  within  the  classes  of  gifts  sanctioned  by  the  Mort- 
main and  Charitable  Uses  Act  1888  causes  the  land  to  be 
forfeited  to  the    Crown;   subject  to   these  exceptions    a  gift 
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cannot  be  impugned  or  avoided  as  such  on  public  or  private 
grounds ; 

(5)  a  gift  subject  to  a  burden  {donatio  snh  modo)  is  unknown 
to  English  law,  but  the  purposes  for  which  such  a  transaction  is 
entered  upon  may  be  attained  by  a  gratuitous  transfer  of  property 
for  the  benefit  of  the  transferee  but  subject  to  a  specified  trust 
in  favour  of  another.  ^ 

The  German  rules  on  the  same  questions  may  be  summarized 
as  follows : 

(1)  a  gift  cannot  be  effected  except  by  agreement  between 
the  donor  and  the  donee  (200) ; 

(2)  the  promise  of  a  gift,  though  made  in  the  prescribed 
form,  and  not  suffering  from  any  of  the  defects  which  would 
invalidate  an  agreement  for  valuable  consideration,  ceases  to  be 
binding  in  certain  specified  events  (201) ; 

(3)  a  gift  may  be  revoked  by  the  donor  in  certain  specified 
events  (202) ; 

(4)  certain  kinds  of  gifts  are  invalid  on  public  grounds  j  the 
donor's  statutory  heirs  (473)  may  in  certain  events  claim  a  total 
or  partial  return  of  a  gift  interfering  with  their  rights  (203)  j 

(5)  there  is  a  material  difference  between  a  German  donatio 
sub  modo,  and  an  English  gratuitous  transfer  of  property  upon 
specified  trusts;  under  German  law  the  donor  can  enforce  the 
objects  of  the  gift  (204) ;  under  English  law  the  donor  has  no 
further  control  over  the  matter,  except  in  so  far  as  the  trusts 
are  for  his  benefit ;  a  gift  subject  to  a  burden  must  be  dis- 
tinguished from  a  transfer  of  property  in  consideration  of  a 
promise  made  by  the  transferee  for  the  benefit  of  a  third  party. 
Such  a  promise  under  English  law  could  be  enforced  by  the 
transferor,  but  could  not  be  enforced  by  the  beneficiary. 

b.    Definition  and  Mode  of  effecting  Gifts. 

200.  '  A  transfer  of  property  by  means  of  which  the  donor  out 
of  his  own  property  confers  a  benefit  on  the  donee  is  a  gift 
[Schenkung)  if  it  is  agreed  between  donor  and  donee  that  the 
transfer  of  the  property  is  to  be  gratuitous.' — B.G.B.  516  (1). 

^  A  gift  subject  to  a  burden  must  be  distinguished  from  a  gift  of  onerous 
property  (e.  g.  leaseholds  or  shares  subject  to  calls). 
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'  The  non-exercise  of  a  right  to  acquire  property,  or  the  waiver 
of  a  right  vested  in  interest,  but  not  as  yet  vested  in  possession 
or  the  renunciation  of  a  legacy  or  inheritance  though  intended 
to  benefit  another  does  not  constitute  a  gift.^ — B.G.B.  517. 

Only  a  transfer  of  property  under  the  donor's  direct  control 
comes  within  the  definition.  The  transfer  is  not  required  to  be 
made  to  the  donee  himself.  A  gratuitous  payment  made  by  the 
donor  to  a  creditor  of  the  donee,  in  payment  of  the  donee's 
debt,  is  a  gift  from  the  donor  to  the  donee. 

An  agreement  relating  to  a  gift  is  formed  by  offer  and 
acceptance  in  accordance  with  the  general  rules,  but  where  a 
transfer  of  property  is  effected  without  the  donee's  concurrence, 
the  donor  may  require  the  donee  to  declare  his  acceptance  within 
a  specified  period,  and  if  the  donee  does  not  decline  the  gift 
within  that  period,  he  is  deemed  to  have  accepted  it — B.G.B. 
516. 

An  agreement,  by  which  a  future  gift  is  promised,  is  invalid 
unless  made  by  public  act  (97) ;  but  the  invalidity  in  such  a  case 
is  removed  by  the  performance  of  the  promise,  with  the  result 
that  the  act  done  in  pursuance  of  the  agreement  is  deemed  to 
have  been  done  in  discharge  of  a  valid  obligation,  and  that  the 
value  of  the  benefit  received  by  the  donee  cannot  ^be  recovered 
under  the  rules  as  to  '  unjustified  benefits '  (298). 

c.   Effect  of  Promise  of  Future  Gifts. 

201.  A  person  who  promises  a  future  gift  is  under  a  less 
stringent  liability  than  an  ordinary  debtor,  as  will  be  seen  by 
the  following  rules : 

(1)  the  donor  may  refuse  the  performance  of  his  promise, 
in  so  far  as  such  performance  would,  having  regard  to  his  other 
obligations,  endanger  his  capability  to  maintain  himself  in 
accordance  with  his  station  in  life,  and  to  comply  with  his  legal 
duties  as  to  the  maintenance  of  others  (412  sub  (9),  422  sub  (3), 
431)  ^ ;  where  a  donor  who  pleads  this  privilege  has  promised 
several  gifts  the  priorities  are  determined  by  the  respective  dates 
of  the  several  promises — B.G.B.  519  ; 

(2)  if  the  performance  of  the  promise  becomes  wholly  or  partly 

'  This  is  the  only  remnant  of  the  ben^flcium  competentiae  of  Koman  law. 
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impossible  by  reason  o£  any  circumstance  or  event  not  due  to 
the  promisor^s  wilful  default  or  gross  negligence  the  promisor 
is  under  no  liability — B.G.B.  521 ; 

(3)  the  ordinary  rule  under  which  a  promisor  has  to  pay 
interest  from  the  time  at  which  he  is  in  mora  sohendi  (153)  is 
not  applied  in  the  ease  of  a  promise  of  a  gift — B.G.B.  522; 

(4)  a  donor  who  promises  to  give  any  specific  thing  which 
is  in  his  possession  at  the  date  of  the  promise  is  not  responsible 
for  defects  of  title  or  quality  except  in  so  far  as  he  has  intention- 
ally concealed  such  defects  ^ — B.G.B.  533,  524 ; 

(5)  if  the  donor  promises  any  periodically  recurrent  payments, 
such  payments,  in  the  absence  of  a  stipulation  to  the  contrary, 
come  to  an  end  on  the  donor's  death — B.G.B.  520. 

d.    Revocation  of  Gifts  or  Promises  of  Gifts  by  Donor. 

202.  The  following  rules  as  to  the  revocation  of  gifts  or  of 
promises  of  gifts  are  applicable  in  so  far  only  as  the  particular 
gift  or  promise  was  not  made  in  compliance  with  a  moral  duty  or 
out  of  regard  to  social  propriety — B.G.B.  534  : 

(1)  a  donor  who  under  the  rule  stated  above — 201  sub  (1 ) — 
would  be  entitled  to  refuse  the  performance  of  the  promise  of 
a  future  gift  may  recover  any  object  given  to  the  donee,  unless 
the  donee  provides  such  periodical  payments  as  are  necessary  for 
the  maintenance  of  the  donor  and  of  all  persons  entitled  to  be 
maintained  by  him  (excluding,  however,  any  illegitimate  chil- 
dren) ;  the  right  of  recovery  is  barred  in  any  of  the  following 
events  :  (a)  if  ten  years  have  elapsed  from  the  date  of  the  gift ; 
{b)  if  the  donor  has  wilfully  or  by  gross  negligence  caused  his 

"  Where  the  donor  has  promised  a  specific  object,  which  was  not  in  his 
possession  at  the  date  of  the  promise,  the  donee  may  claim  compensation 
for  non-performance  in  the  event  of  such  object  being  affected  with  a 
defect  of  title,  which  at  the  time  when  it  was  acquired  by  the  donor  was 
known,  or,  but  for  his  gross  negligence,  would  have  been  known  to  him. 
Where  the  donor  has  promised  a  generically  defined  object,  which  was  to  be 
acquired  by  him  subsequently  to  the  date  of  the  gift,  the  donee  may  in  the 
event  of  the  object  given  in  performance  of  the  promise  being  affected  with 
any  defect,  which  was  known  to  the  donor  at  the  date  of  acquisition  or  would, 
but  for  his  gross  negligence,  have  been  known  to  him,  claim  the  delivery  of 
an  object  without  such  defect  in  the  place  of  the  object  given  by  the  donor. 
Where  the  donor  with  intent  to  deceive  conceals  any  defects  he  is  liable  in 
damages— B.G.B.  523,  524. 
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impoverishment ;  (c)  if  the  return  of  the  property  would  endanger 
the  donee's  own  maintenance  or  the  maintenance  of  any  person 
whom  he  is  bound  to  maintain — B.G.B.  538,  529; 

(2)  the  donor  may  revoke  the  promise  of  a  future  gift,  or  recover 
property  previously  given,  if  the  donee,  by  any  serious  offence 
committed  against  the  donor  or  against  one  of  the  donor's  near 
relations  (e.  g.  physical  maltreatment,  insulting  behaviour,  wilful 
infliction  of  heavy  financial  loss,  unlawful  attempt  to  place  the 
donor  under  guardianship),  has  shown  gross  ingratitude — B.G.B. 
530  (1) ; 

(3)  the  donor's  heirs  may  recover  a  gift  or  revoke  a  promise 
made  by  the  donor  if  the  donee  has  wilfully  and  unlawfully 
caused  the  donor's  death,  or  if  he  has  prevented  him  from  exercising 
his  right  of  revocation — B.G.B.  530  (2) ; 

(4)  the  right  of  revocation  is  barred  :  (a)  by  the  lapse  of  one 
year  from  the  time  when  the  donee's  offence  became  known  to 
the  donor ;  (b)  by  the  donor's  condonation  of  the  offence  or  by 
waiver;  (c)  by  the  donor's  death  (except  in  a  case  in  which 
rule  (3)  is  applicable)— B.G.B.  532,  533 ; 

(5)  on  the  breaking  off  of  an  engagement  to  marry,  and  on 
a  divorce  declaring  one  of  the  parties  to  be  the  exclusively  guilty 
party,  all  gifts  made  by  either  party  to  the  other  during  the 
subsistence  of  the  engagement  or  marriage  may  be  recovered  in 
the  manner  specified  below^40?',  422  sub  (6). 

6.  Invalidity  of  Gifts  on  Public  or  Private  Grounds. 
A.  Invalidity  of  gifts  on  public  grounds. 

203.  (1)  Gifts  to  corporate  bodies,  the  value  of  which  exceeds 
5,000  Marks,  may  be  prohibited  or  restricted  by  State  legislation, 
and  are  in  fact  inoperative  in  several  German  States,  e.g. 
Prussia,  iE  made  without  special  government  authorization 
(E.  G.  86 ;  Prussian  A.  G.  art.  Q^7); 

(2)  the  donor's  creditors  may,  in  the  event  of  his  bankruptcy 
and  in  certain  other  events  indicating  his  insolvency,  recover  or 
impugn  any  gift  or  promise  of  a  gift  made  by  him  within  a 
certain  period  prior  to  the  date  of  any  such  event — K.O.  32, 
37  (2)  Number  4,  63 ;  Anfechtungsgesetz  3  Numbers  3,  4;  7  (2). 
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B.  Invalidity  of  gifts  on  private  grotrnds. 

(1)  Gifts  made  with  the  intention  of  damaging  a  contractual 
heir  or  legatee  (507)  may  be  recovered  from  the  donee  within  three 
years  from  the  date  of  the  vesting  in  possession  of  such  heir  or 
legatee^s  right  ^ ;  a  contractual  legatee  can  proceed  against  the 
donee  only  in  so  far  as  he  cannot  obtain  compensation  from  the 
heirs  (509) ; 

(2)  on  the  computation  of  the  compulsory  portion  of  a 
statutory  heir  (510)  all  gifts  made  within  the  last  ten  years  of 
the  donor's  life  ^  must  be  added  to  the  value  of  the  estate,  and 
any  person  entitled  to  a  compulsory  portion  may  claim  the  com- 
pletion of  his  portion  on  the  basis  of  such  computation;  the 
claim  in  the  first  instance  must  be  satisfied  by  the  testamentary 
or  contractual  heirs,  but  not  so  as  to  deprive  them  of  their  own 
compulsory  portions  (if  any) ;  any  deficiency  may  be  recovered 
from  the  donee  j  gifts  made  in  accordance  with  a  moral  duty  or 
social  propriety  cannot  be  recovered  in  this  manner — see  511. 

f.    Gifts  subject  to  Burdens. 

204.  A  gift  subject  to  a  burden  (Schenkung  unter  Auflage)  must 
be  primarily  intended  to  benefit  the  donee,  and  must  therefore 
be  distinguished  from  a  transfer  of  property  in  exchange  for 
a  promise  made  by  the  transferee.  The  burden  may  be  imposed 
for  the  benefit  of  the  donor  or  of  a  third  party,  or  for  some  public 
object,  or  for  the  donee^s  own  benefit.^ 

The  following  rules  apply  to  gifts  subject  to  burdens  : 

(1)  the  obligation  imposed  by  the  burden  can,  as  soon  as  the 
gift  has  been  completed,  be  enforced  by  the  donor ;  a  burden 
imposed  for  a  public  object  may,  after  the  donor's  death,  be 
enforced  by  the  competent  public  authority — B.G.B.  525  ; 

(2)  a  third  party  for  whose  benefit  a  burden  is  imposed  is 

1  In  the  case  of  a  gift  to  the  donor's  spouse,  the  ten  years  instead  of 
running  from  the  date  of  the  gift,  run  from  the  date  of  the  dissolution 
of  the  marriage. 

1  Illustrations  :  (1)  A  gives  his  farm  to  B  subject  to  the  burden  of  allowing 
A  to  receive  the  produce  of  certain  fields  during  ^'s  life ;  (2)  A  gives  his 
park  to  B  subject  to  the  burden  of  allowing  access  to  the  public  once  a  week  ; 
(3)  A  gives  a  sum  of  money  to  B  subject  to  the  burden  of  investing  it  in 
a  prescribed  manner  and  not  changing  the  form  of  investment  without  the 
donor's  permission. 
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entitled  to  enforce  the  perionnance  of  tlie  donee's  obKgation,  in 
the  same  way  as  a  third  party  for  whose  benefit  an  agreement 
has  been  made  (141)— B.G.B.  330; 

(3)  in  so  far  as,  by  reason  of  any  defect  of  title  or  quality 
attaching  to  the  object  given  to  the  donee,  the  value  of  the  gift 
is  not  at  least  equal  to  the  value  of  the  outlay  imposed  upon  the 
donee,  the  latter  is  entitled  to  repudiate  the  burden  until  the 
deficiency  has  been  made  up ;  if  any  outlay  was  incurred  by  the 
donee  in  ignorance  of  the  defect,  he  is  entitled  to  reimbursement 
in  so  far  as  the  value  of  the  outlay  exceeds  the  value  of  the  object 
given  to  him— B.G.B.  526 ; 

(4)  if  the  donee  does  not  perform  the  duty  imposed  upon  him, 
the  donor  may  revoke  the  gift  in  the  manner  and  with  the  con- 
sequences prescribed  in  the  case  of  the  rescission  of  a  reciprocal 
agreement  (162) ;  the  right  of  revocation  is  excluded,  if  a  third 
party  is  entitled  to  claim  the  performance  of  the  donee's  duty 
under  rule  (2)— B.G.B.  527. 


CHAPTER  II:    AGREEMENTS   RELATING  TO   THE 
TEMPORARY   USE   OF  PROPERTY 

1.   Letting  and  Hiking  Agkbements 

a.  General  Rules. 

205.  Under  the  present  English  law,  letting  and  hiring  agree- 
ments relating  to  chattels  are  of  a  purely  contractual  nature, 
■while  leases  of  land,  besides  establishing  a  contractual  relation 
between  the  parties,  confer  a  real  right  on  the  lessee ;  he  takes 
'  an  estate  for  years '  in  the  land.  Under  German  law,  as  under 
Roman  law  and  the  older  English  law,  the  letting  of  land  only 
confers  a  contractual  right  on  the  lessee.  The  lease  of  a  large 
block  of  houses  for  thirty  years  is  an  agreement,  identical  in  its 
legal  character  with  the  letting  of  a  horse  or  of  a  bicycle  for  an 
hour.  There  are  of  course  a  number  of  rules  which  have  no 
meaning  except  in  the  ease  of  a  lease  of  land,  but  the  general 
rules  are  applicable  to  both  classes  of  agreements  except  in  one 
important  respect.  Under  the  German  common  law  the  pur- 
chaser of  a  parcel  of  land  was  not  bound  by  a  lease  of  such 
parcel  granted  by  his  predecessor  in  title ;  in  the  event  of  his 
ejecting  the  lessee,  the  only  remedy  of  the  latter  was  a  claim  for 
damages  against  his  lessor.  This  was  a  logical  consequence  of 
the  purely  contractual  nature  of  the  lease,  but  highly  incon- 
venient, and  after  long  debates  the  Second  Commission  decided 
to  sacrifice  logical  consistency  to  practical  convenience;  the 
result  is  that,  as  a  general  rule,  the  transfer  of  the  ownership 
of  a  parcel  of  land,  brings  about  a  transfer  of  the  rights  and 
liabilities  arising  under  any  lease  to  which  such  parcel  is  subject 

(215)- 

The  lessee  of  an  immovable,  like  the  hirer  of  a  chattel,  is 

entitled,  concurrently  with  the  owner,  to  the  possessory  remedies 

against  parties  unlawfully  disturbing  his  possession  (315), 

Leases  of  land  in  the  nature  of  the  building  leases  or  mining 

leases  in  the  form  usual  in  England  cannot  be  granted  under 

German  law,  owing  to  the  restriction  as  to  duration  referred  to 

below  (207) ;  but  the  purposes  for  which  such  leases  are  granted 
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under  English  law,  can  be  attained  by  the  creation  of  heritable 
building  rights  (349),  or  mining  rights  (350),  which  are  real 
rights  (308)  capable  of  registration,  and  different  in  their  nature 
from  the  rights  arising  under  a  lease  in  the  German  sense  of  the 
word. 

Having  regard  to  the  purely  contractual  nature  of  a  lease 
under  German  law,  leasehold  interests  are  not  registered  in  the 
land  registry. 

Under  English  law  an  estate  for  life  in  land,  whether  subject 
to  the  payment  of  rent  or  otherwise,  is  not  considered  a  lease- 
hold interest ;  under  German  law  a  lease  (as  shown  below)  may 
be  granted  for  the  life  of  the  lessor  or  of  the  lessee. 

For  the  sake  of  brevity  the  expression  '  lease '  will,  in  the 
course  of  this  treatise,  include  letting  agreements  relating  to 
chattels,  and  the  expressions  lessor  and  lessee  will  be  apphed  in 
a  corresponding  manner.  The  distinction  between  the  different 
kinds  of  leases  respectively  called  Miete  and  Pacht  by  the  B.G.B. 
will  be  explained  "below  (206).  The  term  '  lease  of  land '  will  in 
the  course  of  this  treatise  include  leases  of  buildings  and  tene- 
ments, and  also  of  parts  of  buildings  used  as  separate  dwelling- 
places,  or  used  separately  for  other  purposes  (see  B.G.B.  580). 

b.  Distinction  between  an  Ordinary  Lease  {Mietvertrag) 
and  a  Usufructuary  Lease  {Pachtvertrag). 

206.  The  distinction  between  Miete  and  Pacht  is  of  Germanic 
origin,  both  kinds  of  agreement  being  described  in  Boman  law 
by  the  term  locatio  conductio.  A  lease  by  which  the  '  use  of 
a  thing '  is  accorded  to  the  lessee  during  the  continuance  of  the 
term  is  called  Mietvertrag — B.G.B.  535,  and  will  in  the  course  of 
this  treatise  be  called  '  an  ordinary  lease ' ;  a  lease  by  which  the 
'  use  of  an  object  and  the  enjoyment  of  its  fruits  ■"  is  accorded 
duringthe  continuance  of  the  term  is  calX&di  Pachtvertrag — B.G.B. 
581,  and  will  in  the  course  of  this  treatise  be  called  '  a  usufruc- 
tuary lease '.  Where  the  term '  lease '  is  used  without  any  addition 
both  kinds  of  leases  are  referred  to  except  where  the  context 
clearly  indicates  another  meaning. 

The  expression  '  term '  will  be  used  indiscriminately  for  the 
German  expressions  Mietzeit  and  Pachtzeit. 
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The  definitions  given  above  show  that  there  are  two  points  of 
difference  between  an  ordinary  lease  and  a  usufructuary  lease  : 
(1)  an  ordinary  lease  always  refers  to  a  '  thing ',  whereas  a  usu- 
fructuary lease  may  refer  to  a  right  as  well  as  to  a  tiling  j  (2) 
an  ordinary  lease  only  confers  the  right  to  the  '  use '  of  the 
leased  object,  while  a  usufructuary  lease  also  confers  the  right  to 
the  fruits  (jf7) ;  the  lease  of  a  dwelling-house  is  always  an  ordi- 
nary lease ;  the  lease  of  agricultural  land  is  always  a  usufructuary 
lease ;  the  lease  of  the  sporting  rights  over  land  is  a  usufructuary 
lease  of  a  right ;  an  agreement  to  let  a  mare  for  the  purpose  of 
being  ridden  is  an  ordinary  lease ;  an  agreement  fco  let  a  mare 
for  breeding  purposes  is  a  usufructuary  lease. 


c.  Duration  of  Lease. 

207.  Under  English  law  a  letting  agreement  may  extend 
over  any  length  of  time.  Leases  of  land  for  1,000  years  occur 
in  actual  practice. 

Under  German  law  the  maximum  duration  of  a  lease  is  thirty 
years,  or  the  life  of  the  lessor  or  of  the  lessee.  A  lease  for  more 
than  thirty  years  can  be  terminated  by  notice  in  the  same  way 
as  a  lease  for  an  indefinite  term — B.G.B.  567. 

The  following  rules  apply  to  the  termination  of  leases : 

(1)  a  lease  for  an  indefinite  term  may  be  terminated  by 
notice  like  a  yearly  tenancy  under  English  law ;  the  length  of 
the  notice  varies  according  to  the  nature  of  the  lease,  the  longest 
notice  being  necessary  in  the  case  of  a  usufructuary  lease  of 
land  ^,  or  of  a  right ;  such  a  notice  must  terminate  at  the  end  of 
a  year  of  tenancy,  and  must  be  given  at  the  latest  on  the  first 
business  day  of  the  half  year  at  the  end  of  which  the  notice 
expires — B.G.B.  595  (1).  As  to  the  length  of  notice  in  other 
cases,  see  B.G.B.  565  (1)  (2)  (3) ; 

(2)  if  the  use  of  the  leased  object  is  continued  after  the 
expiration  of  the  term,  the  parties  are  deemed  to  have  agreed 
upon  a  lease  for  an  indefinite  period,  unless  notice  of  a  contrary 

'  Under  English  law  agricultural  yearly  tenancies  (which  correspond  with 
German  usufructuary  leases  of  land  for  an  indefinite  term)  also  require 
longer  notice  than  other  yearly  tenancies  (see  Agricultural  Holdings  Act 
1883  s.  '33). 
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iatention  is  given  by  either  party  within  the  prescribed  time— 
B.G.B.  568,  581  (2) ; 

(3)  a  lease  for  a  definite  time  comes  to  an  end  when  the  tim( 
is  ended,  but  may  be  determined  by  notice  before  that  time  ir 
any  of  the  following  events  : 

(a)  in  the  event  of  any  breach  of  agreement  by  the  lessor  o: 
lessee  entitling  the  other  party  to  determine  the  lease  undei 
the  rules  stated  below — 213  sub  (3),  and  214  sub  (2) — ^by  notice 
given  by  such  other  party  ; 

(b)  if  the  lessor  refuses  his  consent  to  an  assignment  oi 
underlease  without  any  serious  ground  of  objection  against  the 
person  of  the  proposed  assignee  or  imderlessee — by  notice  giver 
by  the  lessee— B.G.B.  549  (1) ; 

(c)  in  the  event  of  the  lessee's  death — by  notice  given  bj 
the  heirs  of  the  lessee ;  (in  the  case  of  an  ordinary  lease  notict 
may  also  be  given  by  the  lessor) — B.G.B.  569,  596  (2) ; 

(d)  in  the  event  of  the  removal  to  another  town  of  a  member 
of  the  armed  forces,  a  public  official,  a  minister  of  religion,  oi 
a  public  school  teacher,  being  the  lessee  of  any  tenement  occu- 
pied by  him  prior  to  such  removal — by  notice  given  by  such  lessee 
—B.G.B.  570. 

The  length  of  the  notice  varies  according  to  the  nature  of 
the  event  entitling  the  party  concerned  to  give  such  notice,  see 
B.G.B.  549  (1),  565  (4),  569,  570,  595  (2). 

No  rules  of  law  analogous  to  those  entitling  a  party  to  a  lease 
to  determine  it  on  the  lessee's  death,  or  on  his  removal  to  another 
place,  exist  in  England.  The  German  rules  on  the  subject 
seem  of  a  somewhat  arbitrary  nature,  and  may  have  an  effect 
exactly  opposite  to  the  one  which  was  evidently  intended,  but 
as  they  may  be  varied  by  agreement  between  the  parties,  the 
matter  is  not  of  much  practical  importance. 

d.   Form  of  Letting  Agreements. 

208.  Under  English  law  an  agreement  for  a  lease  having 
more  than  three  years  to  run,  must  be  made  in  writing  pursuant 
to  the  provisions  of  the  Statute  of  Frauds.  Under  German  law 
an  agreement  to  let  an  immovable  for  a  term  exceeding  one 
year,  unless  embodied  in  a  written  document,  is  treated  as  a  lease 
for  an  indefinite  term  (see  207  rule  (1) )  which  cannot  be  ter- 
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minated  before  the  end  of  the  first  year— B.G.B.  566.      Other 
letting  agreements  are  not  required  to  be  in  writing. 

e.    Implied  Terms  of  Agreements. 

aa.   Lessor's  Duties. 
209.  In  the  absence  of  any  stipulation  to  the  contrary  the 
following  rules  apply  as  to  the  lessor's  duties : 

(1)  the  lessor  in  the  case  of  an  ordinary  lease  is  bound  to  allow 
to  the  lessee  the  use  of  the  leased  thing  during  the  agreed 
term  ^ ;  in  the  case  of  a  usufructuary  lease  he  is  bound  to  allow 
to  the  lessee  the  use  of  the  leased  object  during  the  agreed  term, 
as  well  as  such  fruits  (77)  as,  in  accordance  with  the  rules  of 
proper  management,  may  be  looked  upon  as  income  of  the 
leased  object— B.G.B.  535,  581  (1) ; 

(2)  the  lessor  is  bound  to  hand  over  the  leased  object  to  the 
lessee  in  a  state  which  makes  it  fit  ^  for  the  agreed  use,  and 
to  preserve  ^  it  in  that  state  during  the  agreed  time — 536, 
581  (2) ; 

(3)  a  stipulation  by  which  the  l^sor's  liability  in  respect  of 

^  The  effect  of  this  rule  goes  much  further  than  the  effects  of  the  covenants 
implied  by  the  use  of  the  word  '  demise ',  or  the  usual  lessor's  covenant  for 
'  quiet  enjoyment '  in  a  lease  governed  by  English  law.  If  an  English  lessor 
has  a  smaller  estate  than  the  estate  demised  to  the  lessee  (e.  g,  if  a  tenant 
for  life  grants  a  term  extending  beyond  his  life)  the  lessee  only  takes  such 
smaller  estate  ;  if  the  lessor  has  no  estate  at  all  the  lessee  may  acquire  an 
interest  by  estoppel,  but  he  does  not  in  either  case  acquire  the  interest  he 
bargained  for,  and  yet  he  has  no  remedy  against  the  lessor,  unless  the  defect 
of  title  was  due  to  the  lessor's  default,  or  to  the  default  of  any  person 
claiming  under  him.  A  German  lessor  is  bound  to  give  full  compensation 
to  the  lessee  if  his  possession  is  interfered  with  by  any  third  party  having, 
a  paramount  title. 

^  Under  English  law  no  warranty  or  condition  of  fitness  at  the  time  of 
letting  and  no  covenant  to  preserve  such  fitness  during  the  term  is,  as  a  general 
rule,  implied  by  a  letting  agreement,  but  there  are  two  exceptions  to  this- 
rule  :  (1)  where  a  furnished  house  or  apartment  is  let,  an  undertaking  that 
the  demised  premises  are  reasonably  fit  for  the  purposes  of  habitation  is 
implied  (Smith  ».  Marrable  11  M.  &  W.  5  ;  Harrison  r.  Malet  3  Times  L.R.  58) ; 
(2)  in  any  contract  made  for  letting  a  house  for  habitation  by  persons  belong- 
ing to  the  working  classes  at  a  rent  not  exceeding  a  certain  specified  amount 
iv  condition  is  implied  '  that  the  house  is  at  the  commencement  of  the 
holding  in  all  respects  reasonably  fit  for  human  habitation' — Housing  of 
the  Working  Classes  Act  1890  s.  75. 

"  The  lessee  of  a  parcel  of  land  used  for  agriculture  is  bound  to  effect 
certain  repairs,  and  to  replace  certain  effects  during  his  tenancy — B.G.B. 
682,  586. 

SCHUSTER  E. 
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defects  of  quality  or  title  impairing'  the  agreed  use  is  excluded 
or  restricted,  ,is  void  if  any  such  defect  has  been  concealed  by  the 
lessor  with  intent  to  deceive — B.G.B.  540,  541,  581  (2) ; 

(4)  the  lessor  has  to  bear  all  outgoings,  including  rates  and 
taxes— B.G.B.  540,  581  (2) ; 

(5)  the  lessor  is  bound  to  refund  to  the  lessee  all  necessary 
outlay  incurred  for  the  preservation  of  the  leased  object — see  144 
sub  (7)*;  the  reimbursement  of  any  other  outlay  is  governed 
by  the  rule  as  to  voluntary  services  (301) ;  the  lessee  is  entitled 
to  the  jus  toUendi — see  144  sub  (9) ;  the  right  to  claim  com- 
pensation for  outlay  and  the  jus  toUendi  are  barred  unless  exer- 
cised within  six  months  from  the  termination  of  the  tenancy — 
B.G.B.  547,  558,  581  (2) ; 

(6)  where  the  tenancy  of  a  piece  of  land  let  for  farming 
purposes  comes  to  an  end  during  the  year  of  tenancy,  the  Ipssor 
must  compensate  the  lessee  for  any  outlay  which  he  has  properly 
incurred  in  respect  of  any  fruits  <^7)  not  as  yet  reaped  on  the 
termination  of  the  tenancy,  but  which  in  due  course  of  hus- 
bandry will  be  severed  during  the  year  of  tenancy,  in  so  far  as 
such  outlay  does  not  exceed  the  value  of  such  fruits — B.G.B. 
592; 

(7)  where  the  usufructuary  lease  of  a  piece  of  land  let  for 
farming  purposes  includes  furniture  and  farming  implements, 
live  stock,  &c.,  which  objects  are  comprehensively  described  by 
"the  German  word  Inventar  (translated  in  this  treatise  by  the 
words  'appurtenant  stock'),  the  lessor  must  from  time  to  time 
replace  all  such  parts  thereof  as  are  lost  or  destroyed  by  any 
event  for  which  the  lessee  is  not  responsible  (excepting,  however, 
such  animals  as,  according  to  the  rules  of  husbandry,  are  re- 
placed by  their  offspring).  The  lessee, has  a  right  of  pledge  (392) 
over  the  'appurtenant  stock'  by  way  of  security  for  his  claims 
against  the  lessor  relating  thereto,  unless  the  lessor  gives  other 
security  in  respect  of  such  claim — B.G.B.  586  (2),  590.® 

*  A  person  who  hires  an  animal  must  feed  such  animal  at  his  own  ex- 
pense—B.G.B.  547  (1)  ;  the  lessee  of  a  piece  of  land  let  for  farming  pui'- 
poses  is  bound  to  do  certain  repairs  at  his  own  expense  (210  rule  (4)). 

°  The  hirer  of  a  movable  thing  has  a  lien  for  any  claim  against  the  person 
by  whom  it  was  let  in  accordance  with  the  general  rule  (174)  ;  but,  subject 
to  the  exception  mentioned  in  the  text,  the  lessee  of  an  immovable  has  no 
lien  or  charge  in  respect  of  his  claims  against  the  lessor — B.G.B.  556  (2). 
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bb.   Lessee's  Duties. 
210.  In  the  absence  of  any  stipulation  to  the  contrary  the 
following  rules  apply  as  to  the  lessee's  duties : 

(1)  the  lessee  must  pay  the  rent  at  such  time,  or  by  such 
instalments,  as  may  be  agreed  upon;  in  the  absence  of  any 
stipulation  as  to  the  time  of  payment  the  rent  is  payable  '  at  the 
end  of  each  period  for  which  it  is  payable ' ;  the  rent  for  a  parcel 
of  land  not  let  for  farming  purposes  is  payable  on  the  first 
business  day  after  the  end  of  each  calendar  quarter ;  the  rent 
for  a  parcel  of  land  let  for  farming  purposes,  if  fixed  by  a  yearly 
sum,  is  payable  on  the  first  business  day  after  the  end  of  each 
year  of  tenancy — B.G.B.  535  (2),  551,  584 ;  the  fact  that  the 
lessee,  owing  to  a  circumstance  affecting  him  personally,  is 
tmable  to  use  the  object  let  to  him,  does  not  release  him  from  his 
obligation  to  pay  the  agreed  rent,^  but  he  may  deduct  the  value 
of  any  advantage  derived  by  the  lessor  from  his  failure  to  use 
the  object  let  to  him. 

Illustration  :  A  hires  a  motor-car  from  5  to  be  used  on  a  tour 
from  the  1st  August  to  the  1st  September,  5.  supplying  all 
necessary  fuel  and  the  chauffeur's  wages ;  A  breaks  his  leg  on 
the  1st  August,  and  consequently  has  to  abandon  his  tour;  A 
must  pay  the  agreed  rent,  but  may  deduct  the  estimated  cost  of 
the  fuel  and  the  chauffeur's  wages  in  so  far  as  B  is  not  com- 
pelled to  pay  them ;  if  B  lets  out  the  car  during  any  time  in 
August  he  must  also  deduct  the  net  earnings  resulting  from 
such  letting— B.G.B.  552 ; 

(2)  the  lessee  must  not  use  the  leased  object  for  any  other 
than  the  agreed  purpose — B.G.B,  550  ; 

(3)  the  lessee  is  responsible  for  any  loss  or  deterioration  caused 
by  his  wilful  default  or  negligence,  or  by  the  wilful  default  or 
negligence  of  a  third  party  whom  he  has  permitted  to  use  the 
leased  object— B.G.B.  549  (2) ;  see  also  B.G.B.  553 '' ;   he  is 

^  But  for  this  special  provision  a  lessor  might  under  the  rules  stated  above, 
160  case  (3),  refuse  the  payment  of  the  rent,  if  the  event  preventing  him 
from  using  the  hired  object  (e.  g.  his  illness)  was  not  due  to  his  default. 

'  The  lessee's  liability  for  loss  caused  by  his  own  default  results  from  the 
general  principles  of  the  law  of  obligations  (148) ;  the  liability  for  the  default 
of  others  is  specially  provided  for ;  the  last  mentioned  liability  is  not 
avoided  by  the  fa:ct  that  the  use  of  the  leased  object  was  accorded  to  another 
with  the  lessor's  assent. 

a2 
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not,  however,  responsible  for  any  alteration"  or  deterioration 
resulting  from  the  agreed  use  of  the  leased  object  (reasonable 
wear  and  tear) — B.G.B.  548 ; 

(4)  the  lessee  of  a  piece  of  land  let  for  farming  purposes 
must  do  all  the  ordinary  repairs  at  his  own  expensCj  and  must 
particularly  keep  in  repair  the  dwelling-house  and  farm  build- 
ings, roads,  ditches,  and  fences  ;  he  must  not,  without  the  lessor's 
consent,  efEect  any  change  by  which  the  mode  of  cultivation 
would  be  altered  for  a  period  extending  beyond  the  term — 
B.G.B.  582,583; 

(5)  where  a  piece  of  land  is  let  for  farming  purposes  together 
with  the  appurtenant  stock — see  209  rule  (7) — the  lessee  is  under 
an  obligation  to  preserve  each  unit  forming  part  thereof ;  where, 
however,  he  takes  over  the  appurtenant  stock  at  a  valuation, 
subject  to  the  obligation  to  return  it  to  the  lessee  at  a  new 
valuation  ^  on  the  expiration  of  the  lease,  he  is  entitled  to  dispose 
of  the  individual  units  composing  the  stock,  but  must  preserve 
the  stock  as  a  whole  in  accordance  with  the  proper  rules  of 
husbandry,  and  is  liable  even  for  accidental  destruction  or 
deterioration— B.G.B.  586  (1),  587,  588 ; 

(6)  the  lessee  must  not,  without  the  lessor's  consent,  do  any 
act  by  virtue  of  which  a  third  party  becomes  entitled  to  the  use 
of  the  leased  object — B.G.B.  549  (1) ;  but  where  the  consent 
is  unreasonably  refused  the  lessee  may,  as  mentioned  above 
— 207  rule  (3)  (b),  give  notice  to  determine  the  lease  * ; 

(7)  if  during  the  continuance  of  the  term  any  defect  of  the 
leased  object  becomes  apparent,  or  any  preventive  measure  is 
required  for  the  purpose  of  averting  a  danger  which. was  unfore- 
seen at  the  date  of  the  lease,  or  if  any  third  party  claims  a  right 

■'  Such  an  agreement  is  sometimes  called  Sisermyiehvertrag ;  the  lessor 
retains  the  ownership  of  the  appurtenant  stock,  but  the  lessee  has  a  free 
right  of  disposition ;  each  unit  acquired  by  the  lessee  with  the  object  of  pre- 
serving the  stock  in  the  aggregate  becomes  the  lessor's  property  as  soon  as 
it  is  added  to  the  stock— B.G.B.  588  (2). 

*  The  provision  of  B.G.B.  226,  according  to  which  the  exercise  of  a  right 
with  no  other  object  than  the  infliction  of  damage  on  another  is  not  per- 
mitted— see  79,  may  possibly  enable  the  lessee  to  compel  the  lessor  to  with- 
draw his  resistance,  where  such  resistance  is  clearly  unreasonable.  Under 
English  law  the  unreasonable  refusal  of  the  lessor's  consent  to  an  assign- 
ment or  under-lease  may  be  disregarded  in  a  case  in  which  he  is  bound 
not  to  refuse  his  consent  except  on  reasonable  grounds. 
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over  the  leased  object,  the  lessee  must  forthwith  inform  the  lessor 
of  the  occurrence — B.G.B.  545  (1) ; 

(8)  on  the  termination  of  the  lease  the  leased  object  must  be 
delivered  up  to  the  lessor,  who  is  also  entitled  to  proceed  against 
any  third  party  to  whom  the  use  of  the  leased  object  was  per- 
mitted by  the  lessee — B.G.B.  556  (1),  (3) ;  the  lessee  of  a  piece 
of  land  let  for  farming  purposes  has  to  deliver  up  the  leased 
object  in  the  state  in  which  it  would  be,  had  it  been  dealt  with 
during  the  term  in  accordance  with  the  proper  rules  of  husbandry; 
if  the  leased  object  was  a  whole  farm  {Landgut)  the  lessee  must 
also   leave   all   manure   produced   thereon   and    being   on  the 
premises,  on  the  termination  of  the  lease,  and  so  much  of  the 
other  farm  produce  as  is  required  for  the  continuance  of  the 
farming  operations,  during  the  period  intervening  between  the 
termination  of  the  lease  and  the  time  in  which  similar  farm 
produce  could  be  obtained  from   the  farm ;  in  so  far  as  the 

-quantity  of  such  farm  produce,  other  than  manure,  exceeds  the 
quantity  which  the  lessee  found  on  the  premises  at  the  begin- 
ning of  his  tenancy,  the  lessor  must  pay  compensation  in  respect 
thereof— B.G.B.  591,  593  j 

(9)  where  the  appurtenant  stock  was  taken  over  at  a  valuation 
^nd  has  to  be  returned  at  a  new  valuation — see  above  rule  (5) 
— ^the  lessee  is  bound  to  return  the  whole  of  such  stock,  but  the 
lessor  may  reject  any  units  which  are  superfluous  or  too  valuable ; 
similar  rules  are  applied  in  the  case  of  a  whole  farm  being 
taken  over  by  the  lessee  in  a  corresponding  manner — B.G.B. 
589,  593,  594. 

f.  Lessor's  Right  of  Pledge, 
aa.   Comjpariion  with  Unglish  right  of  distress. 

211.  A  German  lessor's  '  right  of  pledge '  {Pfandrecht)  bears 
some  resemblance  to  an  English  landlord's  right  of  distress,  but 
there  is  a  marked  difference  between  the  two  kinds  of  rights  in 
the  following  respects : 

(1)  an  English  landlord's  right  of  distress  serves  exclusively 
as  security  for  the  payment  of  rent;  a  German  lessor's  right  of 
pledge  serves  as  security  for  the  performance  of  all  the  lessee's 
obligations ; 

(3)  an  English  landlord's  right  of  distress  is  not  available 
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except  in  respect  of  overdue  rent ;  a  German  lessor's  right  of 
pledge  within  the  limits  mentioned  below  sub  bb  rule  (3)  serves 
as  security  for  future  rent ; 

(3)  an  English  landlord's  right  of  distress — subject  to  the 
provisions  of  34  &  35  Vict.  cap.  79  for  the  protection  of  lodgers — 
extends  to  all  the  goods,  not  belonging  to  any  specially  exempted 
elasSj  found  on  the  demised  premises;  a  German  lessor's  right 
extends  only  to  goods  of  which  the  lessee  is  the  owner. 

bb.  Bules  as  to  German,  lessor's  right  of  pledge. 

The  lessor  of  an  immovable  is  entitied  to  a  statutory  right  of 
pledge  over  the  lessee's  goods  in  accordance  with  the  foUowing^ 
rules : 

(1)  the  rules  relating  to  a  contractual  right  of  pledge  (392) 
are  applicable  except  in  so  far  as  they  involve  the  possession 
by  the  pledgee  of  the  pledged  thing,  and  except  in  so  far  as 
they  are  modified  by  the  following  rules — B.G.B.  559,  581  (2),, 
1257; 

(2)  the  right  extends  to  all  things  brought  on  to  the  premises 
by  the  lessee  of  which  he  is  the  owner,  including  negotiable 
instruments,  but  it  does  not  extend  to  documents,  other  than 
negotiable  instruments,  serving  as  evidence  of  rights  (e.  g.  certi- 
ficates of  charge)  and  does  not  generally  extend  to  goods  exempt- 
f rom  seizure  by  a  judgment  creditor ;  in  the  case  of  a  lease  of 
a  piece  of  land  let  for  farming  purposes  the  right  of  pledge 
extends  to  the  severed  fruits  and  also  to  certain  kinds  of  stock 
and  implements  exempt  from  seizure  by  a  judgment  creditor — 
B.G.B.  559,  585 ; 

(3)  the  right  of  pledge,  subject  to  the  provisions  of  rule  (5),  is 
in  all  cases  a  security  for  overdue  rent,  and  for  the  rent  falling 
due  in  the  current  year  of  tenancy  and  in  the  year  immediately 
following  it  j  in  the  case  of  a  lease  of  land  let  for  farming  pur- 
poses, it  serves  as  security  for  the  whole  of  the  rent  to  fall  due 
during  the  term ;  in  all  cases  it  serves  also  as  a  security  for  any 
claim  for  past  breaches  of  obligations  other  than  the  obligation 
to  pay  rent— B.G.B.  559,  585 j 

(4)  the  lessor  must  allow  the  removal  of  things  subject  to  his 
right  of  pledge,  in  so  far  as  it  takes  place  in  the  regular  course^ 
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of  business  or  in  accordance  with  common  practice/  and  in  so  far 
as  the  goods  remaining  on  tha  premises  are  suflBcient  for  his 
protection;  subject  to  this  restriction,  the  lessor  may  forcibly 
prevent  the  removal  of  goods  intended  to  be  removed,  or  recover 
the  possession  of  goods  removed  without  his  knowledge  or  con- 
trary to  his  express  direction ;  the  right  of  pledge  over  goods 
lawfully  removed  is  released  by  the  fact  of  the  removal ;  the 
right  of  pledge  over  goods  unlawfully  removed  is  released  if 
the  lessor  fails  to  take  judicial  proceedings  for  their  recovery 
within  a  month  from  his  discovery  of  the  removal — B.G-.E. 
560,  561 ; 

(5)  where  any  goods  subject  to  the  lessor's  right  of  pledge 
are  seized  by  a  judgment  creditor,  the  lessor  cannot,  except  in 
the  case  of  a  lease  of  land  let  for  farming  purposes,  exercise 
his  right  of  pledge,  as  against  such  judgment  creditor,  in  respect 
of  any  rent  which  fell  due  more  than  a  year  prior  to  the  date  of 
the  seizure— B.G.B.  563,  585 ; 

(6)  the  lessee  may  obtain  a  release  of  the  right  of  pledge  as 
to  any  individual  thing  subject  thereto  by  giving  specific  security 
for  the  value  of  such  thing — B.G.B.  562. 


g.    Effect  of  Breaches  of  Agreement, 
aa.   Generally. 

212.  The  general  rules  as  to  the  efBect  of  impossibility  of 
performance,  or  of  delay  in  performance  of  a  promise  forming 
part  of  a  reciprocal  agreement  (see  159  to  162)  are  somewha,t 
modified  in  the  case  of  leases.  It  will  be  remembered  tha;t 
a  party  to  such  a  reciprocal  agreement  may  in  certain  events, 
instead  of  claiming  performance  by  the  other  party,  claim 
compensation  for  non-performance,  or  rescission. 

In  the  case  of  a  lease,  the  rights  which  in  similar  events  may 
be  substituted  for  the  right  to  performance  are  as  regards 
the  lessee  :  (1)  the  right  to  a  temporary  suspension  of  the 
obligation  to  pay  rent  or  to  a  reduction  of  the  rent,  (2) 
the  right  to  pecuniary  damages,  (3)  the  termination  of  the  lease ; 

1  e.  g.  if  goods  are  sold  in  the  usual  course  by  a  shopkeeper,  or  farm 
produce  or  cattle  is  sold  in  the  usual  course  by  a  farmer. 


248  LAW   OF   OBLIGATIONS 

as  regards  the  lessor :  (1)  the  right  to  pecuniary  damages,  (3) 
the  right  to  terminate  the  lease. 

bb.   Lessee's  remedies. 
(1)   Right  -to  temporary  suspension  or  reduction  of  rent. 

213.  If  the  leased  object,  on  delivery  of  possession  to  the 
lessee,  is  affected  with  any  defect  destroying  or  impairing  its 
fitness  for  the  agreed  use,  or  if  it  is  deficient  in  one  of  the 
agreed  qualities,^  the  lessee  is  entitled  to  a  remission  or 
reduction  of  the  rent,  while  the  defect  continues  to  operate. 

The  total  or  partial  withdrawal  of  the  use  of  the  leased 
object  brought  about  by  a  third  party  having  a  paramount 
right,  has  the  same  effect  as  a  defect. 

The  reduction  of  the  rent  is  calculated  on  the  same  principles 
as  the  reduction  of  the  purchase  price  in  the  case  of  a  sale  (192). 

If  the  defect  arises  during  the  term,  the  consequences  are  the 
same  as  in  the  event  of  its  presence  on  delivery  of  possession — 
B.G.B.  537,  541,  581  (2). 

The  right  is  not  available  if  the  defect  was  known  ^  to  the 
lessee  on  the  formation  of  the  agreement,  or  if,  in  the  event  of 
a  defect  appearing  during  the  term,  the  lessor  through  delay 
in  its  notification  was  prevented  from  remedying  it — B.G.B. 
539,  545  (2). 

(2)    Right  to  pecuniary  damages. 

If  a  defect  of  the  kind  defined  sub  (1)  is  in  existence  on 
delivery  of  possession,  or  if  it  arises  subsequently  in  consequence 
of  any  event  for  which  the  lessor  is  responsible,  or  if  the  lessor 
is  in  mora  solvendi  (152)  in  respect  of  his  obligation  to  remedy 
the  defect,  the  lessee,  instead  of  claiming  the  right  mentioned 
sub  (1),  may  claim  pecuniary  damages  for  breach  of  agreement. 

Where  the  lessor  is  in  mora  solvendi,  the  lessee  may  himself 
remedy  the  defect  and  claim  repayment  of  his  outlay — B.G.B. 
538,  541. 

'  In  the  case  of  a  lease  of  an  immovable  the  promised  dimensions  are 
deemed  an  agreed  quality  of  the  leased  object — B.G.B.  537  (2). 

'  In  certain  cases  ignorance  resulting  from  gross  carelessness  is  considered 
as  equivalent  to  knowledge — B.G.B.  539, 
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(3)   Right  to  terminate  lease. 

If  the  agreed  use  o£  the  leased  object  is  not  accorded  to  the 
lessee  at  the  agreed  time,  or  if,  having  been  accorded,  it  is 
wholly  or  partly  withdrawn,  the  lessee  is  entitled  to  terminate 
the  lease,  if  the  lessor  fails  to  comply  with  a  notice  requiring  him 
to  remedy  his  breach  of  agreement  within  a  specified  period.^ 

In  the  following  events  the  lessee  may  terminate  the  lease 
without  giving  the  lessor  a  previous  opportunity  to  remedy  his 
breach  of  agreement : 

{a)  if  '  time'  is  of  the  essence  (162)  in  respect  of  the  lessor's 
■obligations  * ; 

{b)  if  in  consequence  of  the  breach  in  question  the  continuance 
of  the  lease  is  of  no  advantage  to  the  lessee  ^ ; 

(c)  if  the  leased  premises,  being  intended  as  a  place  of  habita- 
tion or  occupation  for  human  beings,  are  in  a  condition  seriously 
endangering  the  health  of  such  human  beings — B.G.B.  542 
(1)  (2) ;  544.« 

Where  a  lease  is  terminated  on  one  of  the  grounds  mentioned 
above,  any  rent  which  has  been  paid  in  advance  must  be  repaid 
by  the  lessor  with  interest  from  the  date  of  payment,  unless  the 
circumstance  justifying  the  rescission  was  one  for  which  the 
lessor  was  not  responsible,  in  which  event  the  repayment 
can  only  be  claimed  under  the  rule  as  to  unjustified  benefits 
(298)— B.G.B.  543  (2). 

A  lessor  who  disputes  the  lessee's  right  to  terminate  the  lease, 
on  the  ground  that  he  did  in  fact  accord  the  use  of  the  leased 

'  If  the  agreed  use  ia  hindered  or  prevented  to  an  unimportant  extent 
only,  the  right  to  terminate  the  lease  cannot  be  exercised  except  under 
special  circumstances — B.G.B.  542  (2). 

*  This  may  be  the  case  where  the  letting  agreement  refers  to  a  movable 
object  (e.  g.  where  a  horse  ia  hired  for  a  particular  occasion)  or  where  an 
immovable  is  let  for  a  particular  day  (e.g.  for  the  purpose  of  viewing 
a  procession). 

°  The  lessee  cannot  allege  this  circumstance  if  owing  to  his  failure  to  give 
immediate  notice — 210  rule  (6) — the  lessor  was  prevented  from  remedying 
the  breach  of  agreement — B.G.B.  545  (2). 

'  The  effect  of  a  breach  of  agreement,  by  reason  of  which  the  agreed  use 
of  the  whole  leased  object  is  not  accorded  to  the  lessee  at  the  proper  time  or  Is 
withdrawn  from  him,  in  a  case  where  the  leased  object  comprises  several 
things,  or  accessories,  as  well  as  a  principal  object,  is  determined  by  rules 
similar  to  those  which,  in  the  case  of  a  sale,  determine  the  effect  of  a  breach  of 
warranty  afiecting  part  only  of  the  sold  goods  (192  sub  (3) ) — B.G.B.  543  (1). 
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object  at  the  proper  time,  or  that  he  remedied  his  breach  of 
agreement  before  the  expiration  of  the  notice,  must  prove  his 
allegation— B.G.B.  542  (4). 

ce.   Lessor's  remedies. 

(1)   Right  to  claim  compensation  for  damage. 

(a)    Right  to  compensation  for  destruction  or  deterioration. 

214.  This  right  arises  where  the  damage   is  caused  by  an 

unauthorized  use  of  the  leased  object,  or  by  the  lessee's  wilful 

default  or  negligence — 310  rule  (3).     It  is  barred  by  the  lapse 

of  six  months  from  the  date  of  .the  return  of  the  leased  object, 

and  is  lost  if  the  lessor's  right  to  the  return  of  the  leased  object 

has  lapsed  by  prescription  under  the  general  rules  (131,  138) — 

B.G.B.  558. 

{b)    Right  to  compensation  for  failure  to  redeliver. 

Where  the  lessee  fails  to  deliver  up  the  leased  object  on  the 
termination  of  the  lease,  the  lessor  is  entitled,  by  way  of 
damages,  to  claim  the  rent  accruing  during  the  time  while  the 
lessee's  breach  of  duty  continues,  and  in  the  case  of  a  usufruc- 
tuary lease  he  may  claipi  rent  proportionate  to  the  profits  which 
he  might  have  derived  had  he  enjoyed  these  profits  from  the 
time  at  which  the  leased  object  ought  to  have  been  delivered  up. 
The  claim  for  rent  by  way  of  damages  does  not  exclude  a  claim 
for  further  damages— B.G.B.  557,  5Q7. 

(3)    Right  to  terminate  lease. 

The  lessor  may  terminate  the  lease  :  {a)  in  the  event  of  the  lessee 
being  in  mora  sohendi  as  to  two  successive  instalments  of  rent, 
and  failing  to  comply  with  a  notice  requiring  immediate  pay- 
ment ^ ;  {b)  in  the  event  of  an  unauthorized  use  of  the  leased 
object  by  the  lessee,  or  by  any  other  person,  being  continued  after 
the  receipt  of  a  notice  requiring  the  discontinuance  of  such 
unauthorized  use ;  (c)  in  the  event  of  the  lessee  failing  to 
apply  the  proper  degree  of  diligence  and  thereby  materially 
endangering  the  safety  of  the  leased  object — B.G.B.  553. 

'  If  the  lessee  immediately  on  receipt  of  the  notice  declares  that  he  is 
entitled  to  a  right  of  set-off  and  succeeds  in  establishing  such  right  the 
notice  is  inoperative. 
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A  lessor  who  terminates  the  lease  in  any  of  the  events 
mentioned  sub  (6)  and  (c)  must  repay  any  rent  paid  in  advance, 
■with  interest  from  the  date  of  payment — B.G.B.  555,  581  (3). 

It  is  open  to  the  parties  to  provide  that  the  breach  of  any 
covenant  contained  in  the  lease  is  to  cause  the  forfeiture  of  the 
lease,  and  it  may  even  be  stipulated  that  in  such  an  event  the 
lessor  may  terminate  the  lease  without  giving  the  lessee  an 
opportunity  to  remedy  the  breach. 

In  respect  of  the  right  to  terminate  the  lease  without  previous 
warning,  on  non-payment  of  two  instalments  of  rent  or  on  any 
other  breach  of  covenant  causing  a  forfeiture  of  the  lease  under 
the  terms  of  the  agreement,^  German  law  is  more  favourable  to 
the  lessor  than  English  law  (see  Common  Law  Procedure  Act 
1852  s.  210;  Conveyancing  Act  s.  14  (9)). 

The  English  rules  as  to  relief  against  the  forfeiture  of  leases 
derive  their  principal  importance  from  the  fact  that  in  many 
cases  (e.  g.  in  the  case  of  building  leases)  the  annual  rent 
(usually  called  the  ground-rent)  is  considerably  less  than  the 
annual  value,  and  that,  therefore,  the  forfeiture  of  the  lease 
is  frequently  of  considerable  advantage  to  the  lessor,  and  of 
considerable  disadvantage  to  the  lessee.  As  under  German 
law  building  leases  do  not  exist,  and  consequently  the  lessee's 
pecuniary  loss  by  reason  of  the  forfeiture  can  never  be  very 
serious,  it  is  less  necessary  to  adopt  elaborate  precautions  against 
an  unfair  exercise  of  the  lessor's  right  to  terminate  the  lease. 

h.    Effects  of  Sales  and  other  Dispositions  on  Lessee's 

Bights  and  Duties. 

aa.    General  Statement. 

215.  As  mentioned  above  (205),  the  rule  of  Roman  law  under 
which  the  lessee  of  an  immovable  was  liable  to  be  ejected  by 
a  purchaser  has  not  been  adopted  by  the  new  German  law 
which  provides  that,  where  the  lessee  or  any  person  claiming 
under  him  is  in  possession  of  the  demised  premises  at  the  timp 
of  the  sale,  the  rights  of  the  lessee  are  binding  on  the  purchaser, 
but  that,  where  neither  the  lessee  nor  any  person  claiming  under 

2  Under  English  law  the  breach  of  a  covenant  against  assignment  or  under- 
letting causes  the  forfeiture  of  the  lease,  if  this  is  provided  by  the  agreement ; 
but  under  German  law  this  consequence  may  be  attached  to  any  breach  of 
covenant. 


252  LAW   OF  OBLIGATIONS 

him  is  in  possession  at  the  date  of  the  sale,  the  purchaser,  in  the 
absence  of  an  agreement  to  the  contrary,  is  not  bound  by  the 
lease — B.G.B.  571,  578.  On  .any  further  sale  the  new  pur- 
chaser is  bound  in  the  same  way  as  the  original  purchaser,  whose 
liability  thereupon  ceases,  whilst  the  liability  of  the  original 
lessor  continues  under  the  rules  and  subject  to  the  restrictions 
mentioned  below  (216)— B.G.B.  579. 

If  the  lessor  incumbers  the  leased  object  (e.  g.  if  he  grants 
a  heritable  building  right,  or  a  right  of  usufruct,  or  an  easement 
to  any  third  party),  the  incumbrancer  is  in  a  position  corre- 
sponding to  that  of  a  purchaser.  Where  the  incumbrancer's 
right  only  partially  conflicts  with  the  lessee's  rights,  the  incum- 
brancer must  refrain  from  any  exercise  of  his  right  which  would 
prevent  the  lessee  from  using  the  leased  object  in  the  agreed 
manner — B.G.B.  577. 

For  the  sake  of  brevity  the  statement  of  the  following  rules 
will  be  made  with  exclusive  reference  to  the  effects  of  a  sale,  it 
being  understood  that  they  are  also  applicable,  mutatis  mutandis, 
to  the  effects  of  the  creation  of  an  incumbrance — B.G.B.  578. 


bb.    Effect  of  sale  on  rights  and  liabilities  of  lessor 
and  purchaser. 

216.  The  purchaser,  as  between  himself  and  the  lessee  for 
the  time  being,  is  entitled  to  the  rights,  and  is  subject  to  the 
liabilities,  to  which  he  would  be  entitled  or  liable  if  he  were 
the  lessor ;  he  is  entitled  to  the  benefit  of  any  security  given  by 
the  lessee  to  the  lessor,  but  he  is  not  bound  by  the  lessor's 
obligation  to  return  to  the  lessee  any  objects  given  by  way  of 
security,  unless  such  objects  were  handed  over  to  him  by  the 
lessor,  or  unless  in  his  agreement  with  the  lessor,  he  expressly 
undertook  to  return  them  to  the  lessee — B.G.B.  572  (1),  581  (2). 

The  lessor  continues  to  be  liable  for  the  performance  of  the 
obligations  to  which  the  purchaser  becomes  subject  under  the 
rules  stated  above,  in  the  same  way  as  if  he  had  originally 
undertaken  such  liability  as  surety  for  the  purchaser,  and  re- 
nounced the  heneficium  excussionis  (273);  where  notice  of  the 
sale  is  given  to  the  lessee,  the  lessor  is  released  from  his  liability 
unless  the  lessee  gives  notice  to  terminate  the  lease  on  the  earliest 
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possible  date  after  the  receipt  of  the  notice  of  the  sale— B.G.B. 
571  (2),  581  (2). 

CO.   Effect  of  sale  on  prior  assignment  of  future  rent. 

217.  An  assignment  of  the  claim  for  rent  payable  in  respect 
of  the  current  quarter,  or  the  next  following  quarter,  is  operative 
as  between  the  original  lessor  and  the  purchaser,  but  any  assign- 
ment of  the  claim  for  rent  to  accrue  at  any  subsequent  date  is 
inoperative  as  against  a  purchaser  without  notice  ^ — B.G.B.  573. 

The  original  lessor  is,  as  between  himself  and  the  lessee, 
estopped  from  denying  the  validity  of  a  sale  of  which  he  has 
informed  the  lessee— B.G.B.  576,  581  (2). 

dd.    Special  provisions  as  to  sales  of  land  seized  hy 
judgment  creditors. 

218.  Where  land  subject  to  a  lease  has  been  seized  by  a  judg- 
ment creditor  and  is  publicly  sold,  the  purchaser,  notwith- 
standing the  fact  that  the  lease  is  for  a  definite  term,  can 
terminate  the  same  by  notice,  as  if  it  had  been  made  for  an 
indefinite  term  (see  207) ;  the  right  is  forfeited  if  it  is  not  exer- 

'^  A.  similar  rule  is  applied  to  an  arrangement  between  the  original  lessor 
and  the  lessee  under  which  future  rent  is  paid  in  advance ;  in  such 
a  case  the  arrangement  does  not  remain  operative  beyond  the  quarter 
following  the  one  in  which  the  lessee  receives  notice  of  the  passing  of  the 
property  ;  if  the  lessee,  when  entering  on  the  arrangement,  is  aware  of  the 
fact  that  the  property  has  passed  to  the  purchaser  the  arrangement  is  wholly 
inoperative ;  in  so  far  as  the  arrangement  is  operative  the  lessee  is  entitled 
— subject  to  certain  specified  restrictions — instead  of  paying  any  instalment 
to  which  it  refers,  to  set-off  against  such  instalment  any  claim  against  the 
original  lessor  whether  arising  under  the  lease  or  otherwise — B.G.B.  574, 
575. 

Illustrations :  (1)  on  the  31st  March  a  lessee  prepays  the  instalments  of 
rent  due  on  the  30th  June,  30th  September,  and  81st  December  ;  the  house  is 
sold  and  the  property  passes  on  the  1st  June,  but  the  fact  does  not  become 
known  to  the  lessee  before  the  1st  July;  he  is  not  required  to  pay  any  rent 
to  the  purchaser  in  respect  of  the  quarters  paid  for  in  advance.  (2)  A  lessee, 
paying  rent  quarterly  on  the  same  days  as  in  illustration  (I),  sells  goods  to 
his  lessor  for  an  amount  exceeding  three  instalments  of  rent  and  delivers 
them  on  the  15th  April.  The  facts  as  to  the  sale  of  the  house,  the  passing  of 
the  property,  and  the  notice  to  the  lessee  are  the  same  as  in  the  case  of  illus- 
tration (1).  The  lessee  can  set-off  the  price  of  the  goods  against  the  instalments 
of  rent  payable  on  the  30th  June,  30th  September,  and  the  31st  December. 
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cised  at  the  earliest  opportunity.     Imperial  Statute  relating  to 
Compulsory  Sales  of  1897  ss.  57,  59  (1)  (2). 

2.  Gratuitous  Loans  of  Things  {SaoUeihe-Commodatum) 
a.    General  Statement. 

219.  The  gratuitous  loan  of  a  thing  whether  movable  or 
immovable  is  called  Sachleihe ;  a  person  who  borrows  the  use  of 
a  house  comes  un4er  the  rules  as  to  Sachleihe,  as  well  as  a  person 
who  borrows  a  book  or  an  agricultural  machine.  An  agree- 
ment for  the  gratuitous  loan  of  a  thing  is  not  deemed  a  gift, 
though  it  may  be  of  considerable  pecuniary  advantage  to  the 
borrower;  on  the  other  hand,  the  loan  of  a  thing  is  deemed 
gratuitous  notwithstanding  the  fact  that  it  is  made  in  exchange 
for  a  service  rendered  to  the  lender ;  (for  an  illustration  see  Dig. 
13.  6.  18  '  Si  communem  amicum  ad  cenam  invitaverimus  tuque 
eius  rei  curam  suscepisses  et  ego  tibi  argentum  commodaverim '). 
According  to  English  terminology  a  loan  of  such  a  description 
would  be  a  loan  for  valiiable  consideration. 

b.   Lender's  Bights  and.  Duties. 

An  agreement  for  a  gratuitous  loan  binds  the  lender  to  grant 
the  borrower  the  use  of  the  borrowed  thing  during  the  agreed 
time ;  if  no  time  is  fixed,  the  borrowed  article  must  be  returned 
as  soon  as  the  purpose  for  which  it  was  borrowed  has  been 
accomplished,  or  as  soon  as  a  suflBcient  period  of  time  has  passed 
for  allowing  such  purpose  to  be  accomplished ;  if  neither  a  time 
nor  a  purpose  for  the  loan  is  agreed  upon,  the  lender  may  claim 
the  return  of  the  borrowed  thing  at  any  time  he  may  think  fit. 
The  lender  may  also  terminate  the  loan  by  notice :  {a)  if  by 
reason  of  an  unforeseen  circumstance  he  requires  the  borrowed 
thing  for  his  own  use ;  [h)  if  the  borrower  makes  an  unauthorized 
use  of  the  borrowed  thing  (e.  g.  by  granting  its  use  to  a  third 
party)  or  seriously  endangers  the  safety  of  the  borrowed  thing 
by  the  neglect  of  his  contractual  duties ;  (c)  on  the  borrower's 
death— B.G.B.  598,  604,  605.  The  lender's  liabilities  as 
to  the  safety  of  the  borrowed  article  pending  delivery  to  the 
borrower,  and  as  to  defects  of  title  or  quality,  are  similar  to 
the  liabilities  of  a  donor  in  the  case  of  an  agreement  for  a  gift 
(201)--B.G.B.  599,  600. 
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c.  Borrower's  Rights  and  Duties. 
The  borrower's  duties  as  to  the  safe  preservation  of  the 
borrowed  thing,  as  to  its  proper  use  in  accordance  with  the 
agreement,  and  as  to  its  return  at  the  proper  time,  are  similar 
to  the  corresponding  duties  of  a  lessee  in  respect  of  the  leased 
object— 210  rules  (3)  (6)  (8).  The  cost  of  the  preservation  of  the 
borrowed  thing  (including  the  cost  of  feeding  a  borrowed  animal) 
must  be  borne  by  the  borrower.  The  right  to  the  reimburse- 
ment of  any  other  outlay  is  determined  by  the  rules  as  to 
unjustified  benefits— 298— E.G. B.  601-604  (1). 

d.   Comparison  with  English  Law. 

Under  English  law  an  agreement  for  the  loan  of  a  thing  made 
without  consideration  moving  from  the  promisee,  is  not  enforce- 
able against  the  lender,  nor  could  the  latter  in  such  a  case  be 
prevented  from  recovering  the  borrowed  article  at  any  time  he 
might  think  fit.  The  borrower  according  to  English  law  is  of 
course  bound  to  bestow  proper  diligence  in  respect  of  its  custody, 
and  of  its  return  to  the  lender  at  the  agreed  time. 

3.   Loans  of  Money  and  other  Fungibles 

a.    General  Statement. 

220.  A  loan  of  money  or  fungibles,  whether  gratuitous  or 
otherwise,  is  called  Darlehen,  if  according  to  the  intention  of 
the  parties,  the  borrower  becomes  the  owner  of  the  borrowed 
things,  and  his  obligation  to  return  the  same  is  satisfied  by 
the  delivery  of  the  same  quantity  of  things  of  the  same  kind 
and  quality — B.G.B.  607  (1),  Cases  are  conceivable  in  which 
fungibles  are  lent  with  the  intention  of  being  returned  in 
specie,  but  in  any  such  case  the  fungibles  become  '  specific 
things',  pro  hae  vice  and  the  transaction  does  not  come  within 
the  definition  of  a  Darlehen. 

Illustration  :  A  money-changer  may  for  the  purpose  of  decorat- 
ing his  shop  window,  borrow  bank-notes  and  coins  from  another, 
subject  to  a  stipulation  that  the  identical  notes  and  pieces  are  to 
be  returned;  this  would  not  affect  the  rights  of  third  parties 
without   notice  of  the  facts,  but  an  unauthorized  use  of  the 


256  LAW  OF   OBLIGATIONS 

borrowed  things  would,  according  to  German  law,  be  a  criminal 
offence  on  the  borrower's  part,  and  would  also  render  him  liable 
to  the  other  consequences  of  his  unlawful  conversion. 

Where  money  or  other  fungibles  are  due  from  one  person  to 
another  by  virtue  of  any  transaction  not  originally  in  the  nature 
of  a  loan,  it  may  be  agreed  between  the  parties  that  their  mutual 
obligatory  relations  shall  be  determined  by  the  rules  relating  to 
loan  transactions — B.G.B.  607  (2). 

Illustration:  (1)  the  vendor  of  100  cwts.  of  cofEee  of  a 
certain  quality,  having  received  the  purchase  money,  agrees  with 
the  purchaser  that  the  delivery  of  the  coffee  shall  be  postponed, 
and  that  he  shall  owe  the  100  cwts.  to  the  purchaser,  as  i£  thev 
had  been  lent  to  him ;  (2)  the  coffee  is  delivered,  and  the  parties 
agree  that  the  payment  of  the  purchase  price  is  to  be  postponed, 
and  that  the  purchaser  shall  owe  the  amount  of  the  purchase 
price,  as  if  it  had  been  lent  to  him  by  the  vendor. 


b.   Agreement  for  future  Iioan  of  Money  or  other 
Fungibles. 

According  to  German  law  (which  in  this  respect  materially 
differs  from  English  law),  a  promise  to  lend  money  or  other 
fungibles  is  enforceable  like  any  other  agreement,  but  the  lender 
may,  in  so  far  as  no  contrary  intention  is  shown,  refuse  the 
loan,  if,  between  the  date  of  the  promise  and  the  time  for 
performance,  the  financial  position  of  the  intending  borrower 
has  been  so  weakened  as  to  endanger  the  prospect  of  repay- 
ment i— B.G.B.  610. 

c.   Interest  on  Iioans  of  Money. 

A  mercantile  trader  (36)  is  entitled  to  charge  interest  on  any 
loan  granted  in  the  course  of  his  trade  ;  subject  to  this  excep- 
tion the  payment  of  interest  is  not  an  implied  term  of  an  agree- 
ment for  a  loan.  Where  interest  is  stipulated  for,  and  no  time 
for  the  payment  of  interest  is  fixed,  interest  is  payable  at  the 
end  of  each  year  during  which  the  loan  continues ;  if  the  loan 

'  Compare  the  general  rules  as  to  reciprocal  agreements  (159)  ;  the  specific 
rules  relating  to  loans  are  more  favourable  to  the  borrower  than  the  general 
rules,  as  the  latter  cannot  be  varied  by  agreement  between  the  parties. 
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was  for  a  shorter  period  than  a  year  the  interest  is  payable 
on  the  repayment  of  the  loan— B.G.B.  608 ;  H.G.B.  354  (2) ; 
as  to  the  rate  of  interest  see  144  sub  (4). 

d.   Bepayment  of  Iioan. 

Where  no  time  is  fixed,  either  party  may  at  any  time  give 
notice  of  repayment.  In  the  case  of  a  loan  for  an  amount 
exceeding  300  Marks,  at  least  three  months'  notice  must  be 
given ;  in  the  ease  of  smaller  loans  one  montVs  notice  suffices. 
Loans  not  bearing  interest  may  be  repaid  by  the  debtor  at  any 
time  without  notice — B.G.B.  609  ;  as  to  the  repayment  of  loans 
bearing  interest  at  a  rate  exceeding  6  per  cent,  see  106. 


CHAPTER  III :   AGREEMENTS  RELATING  TO 
WORK  AND  SERVICES 

1.  Agreements  rou  Remunbuated  Services 
a.    General  Statement. 

221.  Any  agreement  by  which  one  party  promises  services 
for  a  remuneration  to  be'  paid  by  the  other  party  is  an  agreement 
for  services  [Bienstvertrag) ;  on  the  other  hand  an  agreement 
by  which  the  accomplishment  of  a  definite  result  is  promised 
for  a  reward  to  be  paid  by  the  other  party  is  an  agreement  for 
work  (Werkvertrag) — 233.  The  distinction  is  analogous  to  the 
Roman  distinction  between  locatio  operarum  and  locatio  operis. 
A  brokerage  agreement  (237)  is  something  between  an  agree- 
ment for  services  and  an  agreement  for  work. 

An  agreement  for  services  may  be  of  a  more  or  less  permanent 
nature,  or  may  relate  to  a  single  service  to  be  rendered  to  or 
for  the  benefit  of  the  person  paying  the  reward.  It  may  relate 
to  services  of  any  kind,  for  the  old  distinction  between  operae 
illiberales  and  operae  liberales  has  ceased  to  exist.  Nor  is  the 
mode  of  payment  material ;  the  person  giving  his  services  may 
be  paid  by  wages  or  salary,  by  commission,  or  by  sums  depen- 
dent upon  the  extent  and  character  of  his  work  or  otherwise. 
The  main  characteristic  of  the  agreement  for  services  consists  in 
the  fact  that  services  are  promised  on  one  side  and  reward  on  the 
other — B.G.B.  611.  In  so  far  as  no  contrary  intention  appears, 
an  agreement  for  services  is  of  a  strictly  personal  nature ;  neither 
the  claim  for  the  services  nor  the  duty  to  perform  the  service  can 
be  transferred  to  another — B.G.B.  613. 

Agreements  for  services  of  a  public  or  a  quasi-public  nature 
(e.  g.  agreements  for  the  services  of  government  officials  or  the 
services  of  advocates,  notaries,  &c.)  are  regulated  by  separate 
enactments  which  do  not  come  within  the  scope  of  this  treatise. 

The  rules  of  the  B.G.B.  relating  to  private  agreements  for 
services  are  supplemented,  and  to  a  certain  extent  modified,  as  to 
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particular  kinds  of  employment  by  other  enactments.  Thus 
the  regulation  of  agreements  relating  to  domestic  service  is 
(subject  to  certain  restrictions  imposed  by  E.G.  95)  left  to  State 
legislation ;  provisions  analogous  to  those  of  the  English  Factory 
Acts  relating  to  the  employment  of  persons  working  in 
factories  and  workshops  are  contained  in  the  Gewerheordnung ; 
special  provisionSj  as  to  particular  classes  of  employees,  are  also 
contained  in  the  H.G.B.,  the  Imperial  Statute  relating  to  Seamen 
of  1902  {Seemannsordnung),  and  other  Imperial  Statutes. 

Some  of  the  special  provisions  relating  to  particular  employ- 
ments are  referred  to  in  the  following  statement  of  the  law  as 
to  agreements  for  services,  but  it  is,  of  course,  impossible,  within 
the  space  which  can  be  allotted  to  the  subject,  to  discuss  the 
rules  existing  outside  the  Civil  and  Commercial  Codes  with  any 
degree  of  completeness. 

The  expressions  der  DienstherecMigte  and  der  zur  Dienst- 
leistung  Verpjlichtete  used  by  the  B.G.B.  to  designate  'the 
person  entitled  to  the  services '  and  '  the  person  bound  to  give 
the  services '  respectively,  will,  in  the  course  of  this  treatise,  be 
translated  by  the  words  '  employer '  and  '  employee  '.^ 

b.  Employer's  Duties. 

aa.  Payment  of  remunwation. 
(1)  General  rules. 
222.  The  following  rules  apply  on  this  subject : 

(1)  where  a  remuneration  has  been  expressly  agreed  upon, 
the  employer  is  bound  to  pay  it,  in  accordance  with  the  agreement ; 

(2)  the  promise  to  pay  a  remuneration  is  implied,  where  the 
particular  services  cannot  under  the  special  circumstances  of  the 
case  be  expected  to  be  given  gratuitously ;  (e.  g.  where  a  patient 
sends  for  a  doctor,  or  a  cab  runner  offers  to  carry  luggage) — 
B.G.B.  612  (1) ; 

(3)  where  the  scale  of  remuneration  is  not  expressly  agreed 

^  An  apprenticeship  agreement  is  an  agreement  for  reciprocal  services, 
the  master's  services  constituting  wholly  or  partly  the  remuneration  for  the 
apprentice's  services  and  vice  versa ;  where  the  master  receives  a  premium 
and  where  the  apprentice  receives  wages,  this  constitutes  an  additional 
remuneration.  It  will  be  understood  that  notwithstanding  this  reciprocity 
of  services,  the  term  employer  in  the  case  of  an  apprenticeship  agreement  is 
used  for  the  master,  and  the  term  employee  for  the  apprentice. 

s2 
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upon  or  fixed  by  any  public  tarifE  the  scale  established  by 
custom  is  conclusive — B.G.B.  612  (2);  in  the  absence  of  a  special 
agreement^  or  of  a  tariff  or  general  custom,  the  rule  stated  above 
with  reference  to  the  cases  in  which  the  mode  of  performance 
is  left  to  the  discretion  of  one  of  the  parties — 144  sub  (6) — is 
appliedj  with  the  result  that  the  employer  has  to  determine  the 
amount  of  the  remuneration,  but  that  the  employee  is  not  bound 
by  this  determination  if  it  appears  inequitable ; 

(4)  a  mercantile  employee  is  entitled  to  remuneration  in 
accordance  with  local  custom ;  in  the  absence  of  any  such  local 
custom  such  remuneration  as  appears  reasonable  under  the 
circumstances  must  be  paid — H.G.B.  59 ; 

(5)  where  the  rate  of  payment  is  fixed  with  reference  to  a 
specified  period  of  time,  the  remuneration  must  be  paid  at  the 
end  of  each  such  period;  in  all  other  cases  the  remuneration 
must  be  paid  after  the  performance  of  the  agreed  services ;  in  the 
case  of  mercantile  employees  payments  at  longer  than  monthly 
intervals  are  prohibited— B.G.B.  614  ;  H.G.B.  64. 

(2)  Payment  in  kind. 
As  a  general  rule  services  may  be  rewarded  by  the  payment  of 
money  or  in  any  other  way,  but  the  Imperial  Gewerheordnung,  follow- 
ing the  example  set  by  the  English  Truck  Acts,  restricts  payment 
in  kind  to  the  employees  coming  under  its  provisions.  The  wages 
of  such  employees  (who  in  the  course  of  this  treatise  will  be 
referred  to  as  '  industrial  employees ')  must  be  paid  in  cash  ia 
Imperial  German  currency,  and  no  set-off  is  allowed  except  in 
respect  of  certain  specified  objects  (food,  use  of  dwellings  or 
land,  fire,  light,  medical  assistance,  tools,  material^  &c.);  the 
amoimt  set  off  in  respect  of  any  such  object  must  not,  except 
in  the  case  of  tools  and  material  supplied  for  contract  work, 
exceed  the  cost  price  of  any  object  supplied  or  the  usual  rent  of 
any  tenement  of  which  the  use  is  allowed  to  the  employee — 
G.O.  115-118. 

(3)  Effect  of  impossibility  and  mora  accipiendi  on  the  part 
of  the  employer. 

Where  the  acceptance  of  the  services  is  impossible,  the  ordi- 
nary rules  as  to  the  effect  of  impossibility  of  performance  in 
the  case  of  reciprocal  agreements  apply  (see  160).     Where  the 
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employer  is  in  mora  accipiendi  the  general  rules  stated  above 
(161)  are  modified  by  the  provision,  that  the  remuneration 
must  be  paid  for  the  services  remaining  unperformed  by  reason 
of  such  mora  accipiendi,  the  employer  not  being  entitled  to 
claim  any  subsequent  performance  of  such  unperformed  services, 
but  having  the  right  to  deduct  from  the  remuneration  the  value 
of  any  outlay  saved  by  the  employee  in  consequence  of  his  non- 
performance, or  of  any  income  which  he  has  actually  earned  or 
might,  but  for  his  intentional  neglect,  have  earned,  by  some  other 
employment  of  his  services — B.G.B.  615. 

Illustrations :  A  engages  a  gardener  to  work  in  his  garden,  in 
accordance  with  directions  to  be  given  by  him,  on  a  certain  date. 
The  garden  is  destroyed  by  a  landslip  before  the  date  arrives ; 
the  performance  of  the  service  having  become  impossible  by 
reason  of  a  circumstance  for  which  neither  the  employer  nor  the 
employee  is  responiajsle,  the  gardener  cannot  claim  the  promised 
wages.  If  on  the  other  hand  the  work  in  the  garden  cannot  be 
performed  on  the  promised  date  by  reason  of  the  fact  that  A 
has  failed  to  give  the  promised  directions,  the  gardener  may 
claim  his  wages ;  should  other  suitable  work  have  been  ofEered 
to  him  on  the  day  in  question,  he  must  allow  the  deduction  of 
the  wages  which  he  has  or  could  have  received  for  such  work. 
Under  the  general  rules  as  to  reciprocal  agreements,  the 
gardener  would  have  had  to  request  A  to  give  him  the  directions 
within  a  specified  time  and  would,  if  the  request  had  been  com- 
plied with,  have  had  no  claim  in  respect  of  the  day  wholly  or 
partially  lost,  unless  time  had  originally  been  made  of  the 
essence  of  the  agreement. 

Where  an  employer  has  to  provide  care  and  medical  attendance 
in  accordance  with  the  rule  stated  below — 223  sub  (4) — the  cost 
of  such  care  and  attendance  may  be  deducted  from  the  remunera- 
tion payable  in  respect  of  the  time,  during  which  the  employee 
was  unable  to  give  his  services — B.G.B.  617. 

(4)  Payment  during  temporary  inability  of  em,ployee  to 
perform  services. 
An  employee  engaged  for  continuous  services,  who  is  tem- 
porarily unable  to  perform  them,  is  in  the  position  of  a  person 
who  finds  it  impossible  to  perform  one  of  the  obligations  form- 
ing part  of  a  reciprocal  agreement.  Under  the  general  rule  he 
would,  if  the  impossibility  was  due  to  a  circumstance  for  which 
neither  he  nor  the  employer  was  responsible,  lose  his  claim  for 
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payment  during  the  time  within  which  he  was  disabled  (see  160), 
but  under  a  special  provision  relating  to  agreements  for  services, 
the  claim  of  the  employee  for  payment  of  his  remuneration 
continues  during  the  time  of  his  disability,  if  it  is  of  reason- 
ably short  duration,^  and  not  due  to  any  default  on  the  part  of 
the  employee — B.G.B.  616.  It  is  immaterial  whether  the  dis- 
ability was  caused  by  illness  or  by  any  other  cause ;  service  on 
a  jury  or  attendance  before  a  Court  as  witness,  and  the  com- 
pulsory performance  of  military  duties  are  grounds  of  disability 
coming  within  the  definition. 

The  rights  of  a  mercantile  employee  prevented  from  working 
by  reason  of  a  disability  not  due  to  his  own  default  go  further 
than  those  of  an  ordinary  employee ;  he  is  entitled  to  remunera- 
tion ^  for  the  whole  period  of  his  disability  if  such  period  does 
not  extend  beyond  six  weeks,  and  to  six  wee^^  remuneration  if 
the  disability  continues  for  a  longer  period,  even  if  he  is  dis- 
missed from  his  employment  by  reason  thereof* — H.G.B.  63 
(1),  73  (2). 

bb.  Duties  as  to  health  and  morality  of  employees. 
(1)  As  to  place  of  work  and  appliances. 
223.  The  conditions  as  to  the  place  of  work  and  the  appliances 
used  in  connexion  with  services  rendered  under  the  employer's 
direction,  must  be  so  arranged  as  to  protect  the  employee  ag^ainst 
any  danger  to  life  or  health,  in  so  far  as  this  is  possible  having 
regard  to  the  nature  of  the  work— G.0. 120  (a);  B.G.B,  618  (1); 
H.G.B.  62  (1). 

(2)  As  to  arrangements  for  employees  residing  with  employer' s  family. 

Such  arrangements  must  be  made  as  to  dwelling  and  sleeping 
accommodation,  and  as  to  time  of  work  and  recreation,  as  are 
required  to  ensure  the  health,  morality,  and  the  due  performance 

^  If  the  disability  is  of  longer  duration  it  comes  under  the  ordinary  rule. 

^  In  so  far  as  the  remuneration  consists  of  salary,  board,  and  lodging,  he  is 
entitled  to  the  full  remuneration  ;  but  he  loses  such  part  of  his  remuneration 
as  consists  of  a  commission  or  percentage  of  profits. 

^  An  ordinary  employee  must  allow  the  deduction  of  any  sick  pay  or  other 
compensation  received  from  a  compulsory  insurance  fund ;  but  a  mercantile 
employee  suffering  under  any  disability  of  the  nature  described  above,  is 
entitled  to  his  remuneration  without  the  deduction  of  any  insurance  money, 
even  if  the  contrary  was  expressly  stipulated  for  in  his  agreement  with  the 
employer— B.G.B.  616;  H.G.B.  63  (2). 


AGREEMENTS  AS  TO  WORK  AND  SERVICES    263 

of  the  religious  observances  of  the  employee— E.G. B.  618  (3) ; 
H.G.B.  62  (2). 

For  special  rules  relating  to  apprentices  and  young  employees 
see  H.G.B.  76  (3)  (4) ;  G.O.  120. 

(3)  As  to  holidays. 

Industrial  employees  cannot  be  compelled  to  work  on  any 
Sunday  or  public  holiday,  unless  the  nature  of  the  particular 
undertaking  requires  continuous  work — G.O.  105  (a). 

In  other  respects  no  general  rules  are  laid  down  as  to  holidays, 
but  employers  as  well  as  employees  are  subject  to  the  local 
rules  of  public  law  as  to  Sunday  observance. 

(4)  As  to  care  in  case  of  sickness. 

A  person  employed  in  continuous  services  which  absorb  the 
whole  or  the  principal  part  of  his  working  time^  whOj  while 
residing  with  the  employer's  family,  is  attacked  by  an  illness 
not  caused  by  his  wilful  neglect  or  gross  carelessness,  is  entitled 
to  proper  nursing  and  medical  attendance,  either  in  the 
employer's  house  or  in  a  public  institution  at  the  employer's 
expense  for  a  period  not  exceeding  six  weeks.  The  termination 
of  the  agreement  for  services  in  consequence  of  the  illness  does 
not  afBect  the  obligation  to  provide  care  and  medical  attendance. 

Where  the  care  and  medical  attendance  are  provided  by  any 
insurance  fund  or  pubUc  authority  the  employer  is  released  from 
his  obHgation— B.G.B.  617. 

(5)   General  rules. 

Rules  (1)  (2)  and  (4)  cannot  be  excluded  or  restricted  by 
private  agreement— B.G.B.  619;  H.G.B.  62  (4).  Their  non- 
observance  has  the  ordinary  consequence  incident  to  the 
breach  of  a  contractual  obligation,  and  is  subject  to  the  same 
provision  as  to  liability  for  the  default  of  others  (see  150).  In 
the  event  of  the  non-observance  of  rules  (1)  or  (2)  the  damages 
are  assessed  as  in  the  case  of  a  claim  for  compensation  for 
damages  done  by  an  unlawful  act — B.G.B.  618  (3) ;  H.G.B.  62 
(3).  The  power  of  State  legislation  to  regulate  the  conditions 
of  domestic  service  does  not  include  an  authorization  to  relax 
rules  (2)  and  (4)  in  the  employer's  favour — E.G.  95.     Where 
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the  employee  is  a  mercantile  apprentice  the  infringement  of 
rules  (1)  and  (3)  is  punishable  by  fine— H.G.B.  82  (1). 

cc.  Duty  as  to  apprentices. 

224.  The  master  must  give  theoretical  and  practical  instruction 
to  his  apprentices,  either  personally  or  through  an  employee 
specially  selected  for  the  purpose— H.G.B.  76  (2),  G.O.  127 ; 
a  person  deprived  by  criminal  sentence  of  his  civil  honorary 
functions/  is  not  allowed  to  take  apprentices — H.G.B.  81,  82 
(2),  G.O.  126. 

dd.  Duty  to  give  testimonial. 

225.  On  the  termination  of  an  agreement  for  continuous  services, 
the  employee  is  entitled  to  a  testimonial  as  to  the  length  and 
nature  of  his  services  and  as  to  his  conduct  and  efficiency — 
B.G.B.  630;  H.G.B.  73,  80;  G.O.  113. 

c.   Employee's  Duties, 
aa.  Active  duties. 

226.  The  following  rules  apply  to  the  employee's  active 
duties  : 

(1)  the  employee  must  give  the  services  stipulated  for  by  the 
agreement ;  in  the  ease  of  an  agreement  for  mercantile  employ- 
ment containing  no  express  provision  on  the  subject,  local  custom 
determines  the  nature  and  extent  of  the  services ;  in  the  absence 
of  any  local  custom  such  services  must  be  rendered  as  appear 
reasonable  under  the  circumstance  of  the  case — B.G.B.  611 ; 
H.G.B.  59  ; 

(2)  the  services  must  be  rendered  by  the  employee  in  person 
except  in  so  far  as  a  contrary  intention  is  shown  ;  where  the 
employment  of  substitutes  or  assistants  is  permitted  by  the 
agreement,  the  liability  for  the  default  of  such  assistants  or 
substitutes  is  determined  by  the  general  rules  on  the  subject; 
see  150— B.G.B.  613 ; 

(3)  where  the  employee  either  expressly  or  by  implication 
warrants  special  aptitude  on  his  part  for  the  promised  services,  the 
absence  of  such  aptitude  constitutes  a  breach  of  the  agreement  ^ ; 

'  A  person  deprived  of  such  functions  cannot  sit  on  a  jury  or  occupy  any 
honorary  public  office. 

'  This  rule  results  from  the  general  principles  of  the  German  law  of 
Obligations. 
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(4)  a  duty  to  obey  the  employer's  directions,  in  so  far  as  they 
do  not  go  beyond  the  natural  requirements  of  the  employment, 
is  expressly  imposed  on  industrial  employees  (G.0. 131),  and  will 
in  many  other  eases  be  implied  from  the  nature  of  the  agreement 
for  services. 

bb.   Passive  duties. 

227.  Among  the  passive  duties  frequently  imposed  by 
agreement  or  custom,  those  relating  to  secrecy,  and  abstinence 
from  acts  betraying  the  employer's  interests,  are  the  most 
prominent.  Mercantile  employees  are  subject  to  a  statutory 
prohibition  preventing  them  during  the  continuance  of  their 
employment  from  conducting  any  mercantile  trade  on  their  own 
account,  and  from  entering  into  any  transactions  within  the  scope 
of  the  employer's  business,  except  with  the  employer's  express 
or  implied  permission.  If  the  employee,  notwithstanding  such 
prohibition,  enters  upon  any  transaction  on  his  own  account, 
the  employer  may,  instead  of  claiming  damages,  take  it  over  for 
his  own  account ;  if  the  employee  enters  upon  any  transaction 
on  account  of  a  third  party,  the  employer  may  claim  the 
remuneration  accruing  to  the  employee  from  such  transaction 
— H.G.B.  60,  61 ;  as  to  agreements  prohibiting  competition 
after  termination  of  the  agreement  for  service  see  105  note  1. 

d.    Termination  of  Agreement  for  Services, 
aa.   Normal  termination. 

228.  The  following  rules  apply  on  this  subject : 

(1)  if  the  agreement  for  services  is  entered  upon  for  a  speci- 
fied period  not  exceeding  five  years,  the  agreement  expires  at 
the  end  of  such  period;  if  the  agreement  is  entered  upon  for 
a  longer  period  or  for  the  life  of  the  employer  or  employee,  the 
employee  may  at  any  time  after  the  lapse  of  five  years  determine 
the  agreement  by  giving  six  months  previous  notice  of  his 
intention  in  that  behalf— B.G.B.  620  (1),  624  j  ^ 

(2)  if  the  agreement  is  entered  upon  for  an  indefinite  time,  and 
the  time  of  its  termination  cannot  be  gathered  from  the  nature 
or  object  of  the  services,  either  party  may  give  notice  to  terminate 

'  This  is  one  of  the  rules  which  as  to  domestic  service  cannot  be  altered 
by  State  legislation — E.G.  95. 
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the  agreement ;  the  length  of  the  notice  generally  depends  upon 
the  mode  in  which  the  payment  of  the  remuneration  is  fixed,  but 
special  rules  are  laid  down  as  to  some  kinds  of  employments  ^ ;  if 
the  remuneration  is  not  payable  with  reference  to  a  fixed  period 
of  time,  the  agreement  may — except  in  so  far  as  the  special 
rules  provide  otherwise — be  terminated  at  any  time  by  either 
party,  but  where  the  employment  occupies  the  whole  or  the 
greater  part  of  the  employee's  time  at  least  fourteen  days'  notice 
must  be  given— B.G.B.  620  (1),  621, 623  ; 

(3)  if  an  employment  is  with  the  employer's  knowledge 
continued  by  the  employee  beyond  the  time  fixed  for  its  duration 
by  the  agreement,  such  agreement  is  deemed  to  have  been 
renewed  for  an  indefinite  time,  unless  the  employer  immediately 
objects  to  the  continuation  of  the  employment — B.G.B.  625. 

bb.  Termination  on  S2)ecial  grounds. 
(a)  Termination  by  act  of  one  of  the  parties. 

229.  An  agreement  for  services  may  be  terminated  without 
notice,  and  prior  to  the  date  of  its  natural  termination,  in  the 
events  and  in  the  manner  shown  by  the  following  rules  : 

(1)  either  party  to  any  agreement  for  services  not  coming  under 
the  special  provisions  of  rule  (2)  may  determine  such  agreement 
on  any  cogent  ground  [wichtiger  Grwnd)  ^ — B.G.B.  626 ;  H.G.B. 
70,71,72(1); 

'  As  to  employees  of  a  superior  kind  (tutors,  private  secretaries,  companions, 
&;c.)  whose  time  is  wholly  or  principally  occupied  by  the  duties  undertaken 
under  the  agreement  see  B.G.B.  622 ;  as  to  mercantile  employees  H.G.B. 
66-69 ;  as  to  superior  industrial  employees  G.0. 133  a,  133  aa,  133  ab,  138  ac  ;  as 
to  ordinary  industrial  employees  G.O.  122. 

'  It  is  left  to  judicial  discretion  to  determine  what  constitutes  a  '  cogent 
ground ',  but  the  instances  of  cogent  grounds  justifying  the  termination  of  an 
agreement  for  the  service  of  a  mercantile  employee  given  by  H.G.B.  71, 
72  (1)  will  serve  as  a  guidance.  Such  an  agreement  may  {inier  alia)  be 
terminated  by  the  employer,  if  the  employee  is  unfaithful  or  violates  his 
duty  as  to  refraining  from  competition  (227),  or  if  he  persistently  neglects 
his  duties,  or  by  reason  of  illness,  criminal  punishment,  or  military  service 
for  more  than  eight  weeks,  is  prevented  from  the  performance  of  his  duties, 
or  if  he  is  guilty  of  certain  specified  offences  against  the  employer  or  any 
person  acting  on  his  behalf.  The  employee  may  terminate  the  agreement 
(inter  alia)  :  if  he  becomes  incapable  of  performing  the  services,  or  if  he  does 
not  receive  his  promised  remuneration,  or  if  the  employer  does  not  per- 
form the  duties  specified  above — 223  sub  (1)  and  (2) ;  or  if  he  commits  or  does 
not  prevent  the  commission  of  certain  specified  offences  against  the  employee. 
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(2)  an  agreement  for  services,  made  between  an  industrial 
employee  and  his  employer,  may  on  certain  specified  grounds 
be  terminated  by  the  employer,  and  may  on  certain  other 
specified  grounds  be  terminated  by  the  employee  ^ ;  where  any 
cogent  ground  exists  which  is  not  included  among  those  specially 
enumerated,  the  agreement  may  be  terminated  by  either  party, 
i£  it  was  entered  upon  for  more  than  four  weeks,  or  if  more  than 
fourteen  days^  notice  of  termination  is  required  by  the  agreement 
— G.O.  123,  124,  124  a ; 

(3)  where  services  of  a  superior  kind  and  involving  special 
confidence  in  the  employee,  are  not  of  a  continuous  nature  and 
are  not  given  for  a  fixed  salary,  the  relation  between  the  parties 
can  be  terminated  by  either  party  without  previous  notice — 
B.G.B.  627  (1).3 

(b)  Termination  ly  death  of  one  of  the  parties. 

In  the  absence  of  a  special  stipulation  to  the  contrary  the 
employee^'s  death  terminates  the  agreement.*  On  the  other  hand 
the  employer's  claim  to  the  employee's  services  (though  not,  as 
a  general  rule,  transmissible  by  assignment)  passes  on  the 
employer's  death  to  his  heirs  like  any  other  obligatory  right 
vested  in  him.  The  employer's  death  may  be  a  cogent  ground 
enabling  his  heirs  to  terminate  the  agreement  by  notice  to  the 
employee. 

cc.  Effects  of  termination  of  agreement. 

230.  If  an  agreement  for  services  comes  to  an  end  by  reason 
of  the  fact  that  the  performance  or  acceptance  of  the  promised 

^  The  grounds  are  similar  to  those  set  out  as  examples  of  cogent  grounds 
for  the  termination  of  agreements  for  mercantile  services  (see  note  1),  but 
some  additional  grounds  are  mentioned.  Thus  the  employer  may  terminate 
the  agreement  if  the  employee  has  deceived  him  by  a  false  statement  or 
testimonial,  or  if  he  is  careless  in  respect  of  precautions  against  fire,  &c. ; 
the  employee  may  terminate  the  agreement,  if  a  continuance  of  the  em- 
ployment is  likely  to  endanger  his  life  or  health  in  a  manner  or  to  an 
extent  which  he  was  unable  to  discover  upon  entering  upon  the  agreement ; 
either  party  may  terminate  the  agreement,  if  the  other  party  incites  him  to 
do  any  unlawful  or  immoral  act — G.O.  123,  124. 

'  If  the  employee  terminates  the  relation  without  a  cogent  ground,  in  any 
case  in  which  the  employer  is  unable  to  procure  the  required  services  else- 
where, he  is  liable  in  damages — B.G.B.  627  (2). 

*  As  to  the  duty  of  the  employee's  heirs  in  certain  cases  to  continue  the 
services  until  the  employer  has  made  other  arrangements  see  231  rule  (9). 
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services  has  become  impossible,  or  if  it  is  rescinded  on  the  ground 
of  either  party  being  in  mora  solvendi  or  7nora  accipiendi,  the 
ordinary  rules,  applicable  in  the  case  of  the  termination  of 
a  reciprocal  agreement  by  reason  of  such  fact — see  160,  161 — 
come  into  operation. 

If,  on  the  other  hand,  an  agreement  is  terminated  by  act 
of  one  of  the  parties,  the  following  special  rules  apply  : 

(1)  where  a  continuous  employment  is  terminated  by  the 
act  of  the  employer,  a  reasonable  period  after  the  time  at 
which  the  employment  would,  but  for  this  rule,  have  come 
to  an  end,  must  be  allowed  at  the  employee's  request  for 
the  purpose  of  enabling  him  to  find  a  new  employment^ — 
B.G.B.  629  2 ; 

(2)  where  an  agreement  for  services  is  terminated  by  the  em- 
ployer on  any  ground  other  than  the  employee's  breach  of  agree- 
ment, and  also  where  it  is  terminated  by  the  employee  on  the 
ground  of  the  employer's  breach  of  agreement,  the  employee  is 
entitled  to  a  proportionate  remuneration  for  the  services  rendered 
up  to  the  date  of  the  termination  of  the  agreement ;  in  any  other 
case  in  which  the  agreement  is  terminated  by  the  act  of  either 
party,  such  proportionate  remuneration  is  not  payable  in  so  far 
as  the  services  up  to  the  date  of  termination  were  of  no  advantage 
to  the  employer  3— B.G.B.  628  (1) ; 

(3)  if  an  agreement  for  services  is  terminated  by  either 
party  by  reason  of  a  breach  of  agreement  committed  by 
the  other  party,  such  other  party  is  liable  to  compensate  the 
party  terminating  the  agreement  for  all  damage  suffered 
in  consequence  of  such  termination — B.G.B.  628  (2);  H.G.B. 
70  (2). 

^  This  provision,  which  was  introduced  by  the  Commission  of  the  Eeichstag, 
is  an  instance  of  the  bad  effect  of  hurried  alterations  of  well-matured  schemes 
of  legislation.  It  seems  an  intolerable  hardship  that  an  employer  should  be 
forced  to  retain  for  even  a  short  period,  the  services  of  an  employee  dismissed 
for  gross  intemperance,  immorality,  cruelty,  or  any  other  equally  cogent 
ground. 

^  As  to  the  right  of  a  mercantile  employee  disabled  by  illness  to  receive 
remuneration  after  the  termination  of  his  employment  see  222  sub  (4) ;  as 
to  the  right  of  an  employee  to  receive  medical  care,  &c.,  in  the  same  event 
see  223  sub  (4). 

'  As  to  the  employee's  duty  to  return  any  remuneration  paid  in  advance 
see  B.G.B.  628  (1). 
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e.    Special  Rules  as  to  Agreements  involving  Business 
Transactions  for  Account  of  Another. 

231.  The  following  rules  apply  in  all  cases  in  which  business 
is  transacted  for  another,  whatever  the  nature  of  the  agree- 
ment between  employer  and  employee  may  be — B.G.B.  675  ^ : 

(1)  the  employee  is  in  all  eases  liable  for  wilful  default  and 
negligence  (148) ;  if  he  is  a  mercantile  agent  (238)  or  a  com- 
mission merchant  (239)  he  must  bestow  the  diligence  of  a  careful 
mercantile  trader— H.G.B.  84  (1),  384  (1) ; 

(2)  the  employee,  in  the  absence  of  express  or  implied  au- 
thority, is  not  entitled  to  entrust  the  execution  of  the  employer's 
orders  to  a  third  party ;  if  authorized  to  do  so,  be  is  liable  for 
any  default  in  the  transmission  of  the  orders,  but  not  otherwise 
—B.G.B.  664(1); 

(3)  the  employee  must  follow  instructions,  unless  he  has 
reason  to  think  that  the  employer  would  have  altered  the  instruc- 
tions, had  he  known  the  true  state  of  the  circumstances  j  in  the 
last-mentioned  event  he  may  deviate  from  the  instructions  if 
delay  involves  risk ;  otherwise  he  must  inform  the  employer  and 
await  fresh  instructions — B.G.B.  665 ;  as  to  commission  mer- 
chants see  also  H.G.B.  385,  386 ; 

(4)  the  employee  must  keep  the  employer  informed  as  to  the 
execution  of  his  orders,  and  render  an  account  after  the  comple- 
tion of  such  execution— B.G.B.  666 ;  H.G.B.  84  (2),  384  (2) ; 

(5)  the  employee  must  surrender  to  the  employer  all  benefits 
received  by  him  in  connexion  with  a  transaction  carried  out  on 
the  employer's  behalf— B.G.B.  667  j  H.G.B.  387;  as  to  the 
right  of  commission  merchants  to  act  for  their  own  benefit  see 
239  rule  (12) ;  if  any  money  for  which  the  employee  has  to 
account  to  the  employer  is  used  by  the  employee  for  his  own 
purposes,  he  must  pay  interest  at  the  legal  rate  from  the  date  of 
such  use— B.G.B.  668  ; 

(6)  the  employer  must,  if  requested  to  do  so,  advance  funds 

to  the  employee,  for  the  purpose  of  enabling  him  to  act,  and  must 

repay  to  him  any  outlay,  the  necessity  of  which  he  was  entitled 

to    assume — B.G.B.   669,    670 ;   as    to  commission    merchants 

*  The  agreement  may  be  one  for  remunerated  services  (221),  for  un- 
remunerated  services  (232),  or  for  work  (233)  ;  they  are  dealt  with  together 
in  this  place  for  the  sake  of  convenience. 
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see  H.G.B.  396  (2);  a  broker  or  mercantile  agent  is,  in  the 
absence  of  a  contrary  agreement  or  special  mercantile  custom, 
not  entitled  to  the  reimbursement  of  his  expenses — B.G.B. 
652  (2) ;  H.G.B.  90 ; 

(7)  if  the  employee  terminates  the  agreement  without  any  cogent 
ground  and  without  giving  the  employer  an  opportunity  to  make 
other  arrangements,  the  employee  is  liable  for  all  damage  resulting 
from  the  sudden  termination  of  the  agreement — B.G.B.  671  (2) ; 

(8)  where  the  agreement  is  in  the  nature  of  an  agreement  for 
services,  an  agreement  for  work,  a  brokerage  agreement,  or  an 
agreement  with  a  mercantile  agent,  the  rules  as  to  remuneration 
applicable  respectively  in  the  case  of  such  agreements — 222 
sub  (1),  235  sub  (2),  237  sub  (4),  238— must  be  applied  ; 

(9)  unless  a  contrary  intention  is  shown,  the  agreement  is 
not  terminated  by  the  employer's  death  or  incapacity,  but  it 
is  terminated  by  the  death  of  the  employee ;  if,  according  to 
a  contractual  stipulation,  the  agreement  is  terminated  by  the 
employer's  death  or  incapacity,  the  employee,  if  there  is  any  risk 
in  delay,  must,  notwithstanding  such  termination,  continue  the 
execution  of  the  employer's  orders  until  the  employer's  heirs 
have  had  an  opportunity  of  making  other  arrangements ;  on 
the  employee's  death,  his  heirs  must  give  immediate  notice  to 
the  employer,  and  execute  his  orders  until  he  has  had  an  oppor- 
tunity to  make  other  arrangements ;  while  the  employee  or  his 
heirs  continue  to  act  in  the  aforesaid  manner  the  agreement  is 
deemed  to  continue— B.G.B.  672,  673 ; 

(10)  in  any  case  in  which  the  agreement  is  terminated  other- 
wise than  by  notice  communicated  to  the  employee,  the  employee 
is  entitled  to  be  treated  as  if  the  agreement  had  continued  in 
force  until  he  became  aware  or  would,  by  the  exercise  of  proper 
diligence,  have  become  aware  of  its  termination — B.G.B.  674. 

2.  Mandate  {Auftrag) 

232.  A  '  mandate '  {Auftrag)  is  an  agreement  for  unremuner- 
ated  services  involving  the  transaction  of  business  for  another. 
The  person  who  agrees  to  perform  such  services  is  called  the 
'  mandatary '  {der  Beauftragte) ;  the  person  at  whose  request  the 
services  are  given  is  called  the  'mandant'  {der  Awftraggeber) — 
B.G.B.  662. 
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Under  English  law  the  mandatary^s  promise  to  act  in  accor- 
dance with  the  mandant's  request  would  not  be  binding  on  him, 
except  in  the  Improbable  event  of  such  promise  being  given  under 
seal ;  but  he  would,  of  course,  be  entitled  to  the  reimbursement 
of  any  outlay  incurred  on  the  mandant-'s  behalf.  Under  German 
law,  a  person  who  is  asked  by  a  friend  to  make  a  purchase  or  to 
effect  a  sale  on  such  friend's  behalf,  and  who  tacitly  or  expressly 
agrees  to  comply  with  such  request,  is  liable  in  damages  for 
negligence  in  carrying  out  such  purchase  or  such  sale  in  the 
same  way  as  if  he  was  employed  as  a  paid  agent,  and  his  claim 
for  reimbursement  of  outlay  does  not  go  any  further  than  it  does 
under  English  law. 

The  general  rules  relating  to  agreements  involving  the  trans- 
action of  business  for  others  have  been  stated  above — 231.  The 
only  rule  specifically  referring  to  a  *  mandate '  agreement  is  that, 
in  the  absence  of  a  contrary  stipulation,  it  may  at  any  time  be 
terminated  by  either  party,  while  the  mandatary  is  entitled  to 
terminate  the  agreement  on  any  cogent  ground,  even  though  he 
has  expressly  renounced  such  right — B.G.B.  671  (1)  (3). 

3.   Agbebmbnts  foe  Wokk  [WerkveHrag) 
a.   General  Characteristics. 

233.  An  agreement  for  work  and  labour  is  distinguished  from 
an  agreement  for  services  by  the  fact  that  the  result  of  work, 
and  not  the  work  as  such,  is  contracted  for  by  the  parties.  Every 
agreement  by  which  the  person  promising  the  work  {der  Vnter- 
nekmer) — who  in  the  course  of  this  treatise  will  be  called  '  the 
contractor' — undertakes  to  produce  a  certain  result,  and  by 
which  the  person  ordering  the  work  (der  Besteller) — who  in  the 
course  of  this  treatise  will  be  called  'the  employer' — undertakes 
to  pay  the  agreed  remuneration,  comes  within  the  definition. 
The  work  contracted  for  by  such  an  agreement  may  consist  in 
the  production  or  alteration  of  a  thing,  or  in  the  bringing  about 
of  any  other  result— B.G.B.  631. 

Under  English  law  any  agreement  ultimately  resulting  in  the 
delivery  of  a  chattel  is  deemed  an  agreement  to  sell  (Lee  v. 
GriflBn  1  B.  and  S.  272),  but  under  German  law  an  agreement 
resulting  in  the  delivery  of  a  chattel  to  be  produced  by  the  con- 
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tractor,  is  an  agreement  for  work,  though  many  of  the  rules 
relating  to  sales  are,  as  shown  below — 234,  applied  to  such  an 
agreement.  An  agreement  for  work,  within  the  German  meaning 
of  the  word,  is  in  many  eases  hardly  distinguishable  from  a  sale. 

Illustration  :  A  person  who  writes  to  a  clock  maker,  ordering 
a  clock  of  a  certain  description,  does  not  know  or  care  whether 
the  clock  is  in  stock  or  has  to  be  specially  made,  the  clockmaker 
when  accepting  the  order  remaining  discreetly  silent  on  the 
subject.  Under  English  law  the  agreement  would  in  any  event 
be  a  contract  for  the  sale  of  goods — Sale  of  Goods  Act  1893  s.  5. 
Under  German  law  it  is  uncertain  whether  the  agreement  is  a  sale 
or  an  agreement  for  work. 

In  the  same  way  the  distinction  between  an  agreement  for 
services  and  an  agreement  for  work  is  frequently  difficult  to 
ascertain. 

Illustration :  Hercules  undertakes  to  clean  the  stables  of 
Augias  for  a  fixed  remuneration,  but  fails  to  complete  the  work 
owing  to  insuperable  difficulties;  Augias  contends  that  there 
was  an  agreement  for  work  and  that  no  remuneration  is  payable, 
as  the  agreed  result  was  not  attained;  Hercules,  on  the  other 
hand,  contends  that  there  was  an  agreement  for  services,  and 
that  he  had  performed  these  services  with  proper  diligence  and 
with  the  promised  skill,  and  was  therefore  entitled  to  the 
promised  remuneration. 

An  agreement  for  services  is  on  several  grounds  more  to  the 
advantage  of  the  person  undertaking  any  work  than  an  agree- 
ment for  work,  and  it  is  generally  assumed  that  in  any  case  of 
doubt  the  inclination  of  the  Courts  will  be  in  favour  of  an 
agreement  for  services. 

An  agreement  for  work,  if  involving  the  undertaking  of 
business  transactions  on  behalf  of  the  employer  (e.g.  an  agree- 
ment with  a  mercantile  agent  who  undertakes  the  sale  of  his 
principalis  goods  for  payment  of  a  commission  on  each  sale 
effected  by  him)'  is  subject  to  the  special  rules  stated  above — 
231. 

b.   Kules  as  to  Agreements  for  Work  where 
Contractor  supplies  Material. 

234.  Where  the  contractor  supplies  the  material  the  following 
special  rules  apply : 

(1)  the  contractor  is  bound  to  deliver  the  thing  produced  by 
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liim  to  the  employer,  and  to  cause  the  ownership  thereof  to  be 
vested  in  him— B.G.B.  651  (]) ; 

(2)  where  the  thing  to  be  supplied  is  a  fungible  (e.g.  in 
a  case  in  which  any  metals  sold  by  weight  are  ordered  from  the 
foundry  or  smelting  works),  the  agreement  is  in  all  respects 
governed  by  the  rules  as  to  sales ;  where  the  thing  to  be  supplied 
is  not  a  fungible  the  following  matters  are  determined  by  the 
rules  as  to  agreements  for  work :  (a)  the  mode  of  payment ; 
(6)  the  passing  of  the  risk  ;  (c)  the  remedies  for  breach  of 
warranty  of  quality ;  in  respect  of  all  other  matters  the  rules 
as  to  sales  apply — B.G.B.  651  (1) ; 

(3)  if  the  agreement  for  work  is  a  bilateral  mercantile  trans- 
action (36)  the  special  rules  applicable  in  the  case  of  mercantile 
sales — see,  for  instance,  192, 193 — are  applied — H.G.B.  381  (2) ; 

(4)  the  rules  under  which  a  contractor,  by  way  of  security  for 
his  claims,  is  entitled  to  a  right  of  pledge  or  charge  over  the 
thing  produced  or  altered  by  him — see  235  sub  (7) — are  not 
applied  in  any  case  in  which  the  material  is  supplied  by  the 
contractor— B.G.B.  651  (1) ; 

(5)  where  the  contractor  only  supplies  accessories  (e.  g.  where 
a  dressmaker  makes  a  dress  out  of  material  supplied  to  her,  but 
furnishes  the  trimmings),  the  rules  as  to  agreements  for  work 
are  applied  exclusively — B.G.B.  651  (2). 

c.   Rules  as  to  other  Agreements  for  Work. 

235.  In  the  case  of  any  agreement  for  work  not  coming 
under  the  rules  stated  above— 234,  the  following  rales  apply, 
subject  to  any  modification  agreed  upon  by  the  parties. 

(1)  Duties  of  contractor. 

The  contractor  is  under  an  obligation  to  perform  the  work  in 
accordance  with  the  agreement ;  he  is  not  ordinarily  bound  to 
act  personally,  but  if  he  agrees  to  do  so,  his  personal  work  is 
a  promised  quality— B.G.B.  631  (1),  633  (1). 

(2)  Remuneration  of  contractor. 
The  presumption  as  to  remuneration  and  the  mode  of  ascer- 
taining the  scale  of  remuneration  is  the  same  {mutatis  mutandis) 
as  in  the  case  of  an  agreement  for  services — see  222;  as  in 
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the  case  of  an  agreement  of  the  latter  kind,  the  remuneration  is 
not  necessarily  payable  in  money ;  it  must  be  paid  or  furnished 
as  soon  as  the  result  of  the  work  is  delivered  to  the  employer  and 
accepted  by  him  in  satisfaction  of  his  claim  for  performance; 
where  delivery  is  excluded  by  the  nature  of  the  work  (e.g.  where 
the  work  consists  in  the  removal  of  goods  or  the  obtaining  of 
orders)  the  completion  of  the  work  takes  the  place  of  delivery  ; 
where  the  remuneration  is  payable  in  money,  interest  is  payable 
from  the  time  when  payment  ought  to  be  made;  where  the 
work  is  to  be  done  by  instalments,  a  proportionate  part  of  the 
remuneration  must  be  paid  or  furnished  on  the  delivery  or 
completion  of  each  instalment — B.G.B.  641,  646. 

(3)   Warranty  as  to  qualitt/  of  work. 

Warranty  of  quality  in  the  case  of  an  agreement  for  work 
corresponds  approximately  with  the  warranty  of  quality  on  the 
sale  of  goods  (187  sub  (2)),  but  the  remedies  available  in  the  two 
cases  difEer  from  each  other  considerably. 

It  will  be  remembered  that,  in  the  case  of  a  sale,  the  primary 
remedy,  as  a  general  rule,  is  the  right  to  require  the  cancella- 
tion of  the  sale  or  the  reduction  of  the  purchase  price,  but  that 
the  purchaser  of  a  thing  generically  defined  may,  instead  of 
availing  himself  of  either  alternative,  demand  the  delivery  of 
a  thing  free  from  any  defect — 192  sub  (1).  In  the  case  of  an 
agreement  for  work  the  primary  Temedy  is  the  claim  for  the 
removal  of  the  defect ;  but,  where  the  defect  materially  diminishes 
the  value  of  the  work,  the  employer  may  require  the  contractor 
to  consent  to  the  cancellation  of  the  sale,  or  to  the  reduction  of 
his  remuneration,  in  any  of  the  following  events  : 

{a)  if  the  removal  of  the  defect  is  impossible,  or  if  the 
contractor  refuses  to  remove  it ; 

{b)  if,  under  the  circumstances  of  the  case,  immediate  can- 
cellation or  reduction  is  of  special  importance  to  the  employer ; 

(c)  if  the  contractor  fails  to  remedy  the  defect  within  a  reason- 
able period  of  time,  specified  in  a  notice  requiring  him  to  do  so — 
B.G.B.  633  (2),  634  (1)  (2)  (3). 

If  the  contractor  is  in  mora  solvendi  (152)  as  to  the  correction 
of  the  defect,  the  employer  may  remedy  the  defect  at  the  con- 
tractor's expense — B.G.B.  633  (3). 
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A  claim  for  compensation^  instead  of  cancellation  or  reduction 
of  the  remuneration,  arises  where  the  defect  is  due  to  a  circum- 
stance for  which  the  contractor  is  responsible  (particularly  in 
the  case  of  negligence  on  his  part  or  on  the  part  of  any  person 
for  whom  he  is  responsible) — B.G.B.  635. 

The  right  to  require  the  contractor's  consent  to  the  cancella- 
tion of  the  agreement  has  the  same  efPect  as  the. right  to  the, 
cancellation  of  a  sale— see  192  sub  (2) — B.G.B.  634  (4). 

The  rules  as  to  the  effect  of  fraudulent  concealment,  and;  of, 
the  employer's  knowledge  of  defects  at  the  time  of-the  accept- 
ance of  the  performance  are  the  same  as  in  the  case  of  a  sale 

see  185,  192  (1)— B.G.B.  637,  640  (2);  as  to  prescription  see 
B.G.B.  638. 

(4)  Effect  of  non-delivery  of  work  at  promised  time. 

If  the  work  is  not  completed  at  the  promised  time  the 
employer  may,  in  any  case  in  which  time  is  of  the  essence,  or  in 
which  the  contractor  is  in  mora  solvendi,  avail  himself  of  the 
remedies  to  which  he  is  entitled  in  these  circumstances  under 
the  rules  as  to  reciprocal  agreements — 160,  161.  He  may  also, 
without  reference  to  the  question  whether  time  is  of  the  essence, 
or  whether  the  contractor  is  in  mora  solvendi,  rescind^  the  agree- 
ment or  claim  the  reduction  of  the  remuneration  in  any  of  the 
following  events  : 

(a)  if  performance  within  a  reasonable  time  is  refused  by  the 
contractor  or  impossible ; 

(b)  if  under  the  circumstances  of  the  case  immediate  rescission 
or  reduction  is  of  special  importance  to  the  employer ; 

(c)  if,  after  the  lapse  of  a  reasonable  time  specified  in  a  notice 
communicated  to  the  contractor,  the  work  remains  unperformed 

— B.G.B.  636. 

(5)  Passing  of  risk. 

In  the  same  way  as  the  vendor  of  a  movable  thing  bears  the 

risk  of  the  thing  sold  by  him  until  delivery,  the  contractor  bears 

the  risk  of  the  work  contracted  for  by  him  and  of  the  material 

used  in  connexion  therewith,  until  delivery  and  acceptance,  or 

1  As  to  the  distinction  between  the  right  to  require  the  contractor's 
consent  to  cancellation  which  is  exercisable  in  some  of  the  events  men- 
tioned sub  (3),  and  the  right  to  rescission  exercisable  in  some  of  the  events 
mentioned  sub  (4)  see  192  sub  (2). 

t2 
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completion  to  the  employer's  satisfaction.  If  the  employer 
supplies  the  material,  the  contractor  must  apply  due  diligence 
in  its  preservation,  but  he  is  not  liable  for  accidental  loss  or 
deterioration ;  if  such  accidental  loss  or  deterioration  is  caused 
by  any  defect  in  the  material  supplied  by  the  employer,  or  if  in 
consequence  of  any  direction  given  by  the  employer  and  without 
any  default  on  the  contractor's  part  the  work  has  been  destroyed, 
deteriorated,  or  rendered  impossible,  the  contractor  is  entitled  to 
remuneration  proportionate  to  the  amount  of  labour  bestowed  on 
the  work  and  to  reimbursement  of  any  outlay  not  allowed  for 
'in  such  remuneration,  without  prejudice  to  any  claim  for  damages 
against  the  employer  to  which  he  may  be  entitled  under  the 
general  rules.  The  rules  as  to  the  risk  of  the  transmission  of 
the  product  of  the  work  where  such  product  is  forwarded  by  the 
employer's  direction  to  a  destination  other  than  the  place  of 
performance  are  the  same  as  in  the  case  of  a  sale — see  190  rule  (3) 
— B.G.B.  644-646. 

(6)  Sffeci  of  mora  accipiendi. 

An  employer  who  is  in  mora  accipiendi  bears  the  risk  of  the 
work  from  the  time  at  which  such  mora  begins ;  if  the  com- 
pletion of  the  work  depends  upon  any  act  to  be  done  by  him 
(e.  g.  sitting  for  a  portrait),  and  the  omission  of  such  act  places 
him  in  mora  accipiendi,  the  contractor  is  entitled  to  reasonable 
compensation  for  any  damage  suffered  thereby;  in  the  last- 
mentioned  event  the  contractor  may  declare  that  he  will  rescind 
the  agreement  if  the  employer  fails  to  do  the  required  act  within 
a  specified  reasonable  period ;  if  the  agreement  is  accordingly 
rescinded  the  contractor  is  entitled  to  compensation  for  his  work 
and  outlay — B.G.B.  643,  644  (1);  as  to  the  quantum  of  damages 
see  B.G.B.  643  (2). 

(7)  Contractors  right  of  pledge  and,  charge. 

A  contractor,  in  addition  to  the  right  to  which  he  is  entitled 
under  the  general  rules  (159,  174)  to  make  the  delivery  or 
completion  of  his  work  dependent  on  the  payment  of  his 
remuneration,  is  entitled  to  the  benefit  of  the  following  special 
rules : 

(a)  a  contractor,  who  has  produced  a  movable  thing  from 
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material  supplied  to  him  by  the  employer,  or  has  repaired 
a  movable  thing  belonging-  to  the  employer,  and  has  obtained 
possession  o£  such  thing  on  its  production,  or  for  the  purpose  of 
effecting  the  repairs,^  is  entitled  to  a  right  of  pledge  (392) 
over  such  movable  thing  by  way  of  security  for  his  contractual 
claims— B.G.B.  647. 

{b)  a  contractor  who  has  undertaken  the  construction  of  a 
building  or  of  a  part  of  a  building  is  entitled  to  the  registration 
of  a  cautionary  hypothecary  charge  (373)  on  such  building, 
by  way  of  security  for  his  contractual  claim;  while  the 
work  is  incomplete  he  may  claim  the  registration  of  such 
a  charge  for  a  proportionate  part  of  his  remuneration,  and 
for  any  outlay  not  allowed  for  in  the  remuneration — B.G.B. 
648. 

(8)  Eesoission,  where  estimate  is  exceeded. 

An  agreement  for  work  may  be  rescinded  by  the  employer  in 
any  case  in  which  the  contractor  has  made  an  estimate  without 
guaranteeing  its  accuracy,  and  in  which  the  work  cannot  be 
completed  without  largely  exceeding  such  estimate;  if  the 
agreement  is  rescinded  on  this  ground,  the  contractor  is  entitled 
to  a  remuneration  proportionate  to  the  amount  of  labour 
bestowed  on.  the  work,  and  to  the  reimbursement  of  any  outlay 
not  allowed  for  in  the  remuneration — B.G.B.  650. 

(9)  Arbitrary  rescission  by  employer. 

The  employer  may  at  any  time  before  the  completion  of  the 
work  rescind  the  agreement  without  alleging  any  reason ;  if  he 
avails  "himself  of  this  right,  the  contractor  is  entitled  to  the 
whole  of  the  agreed  remuneration,  but  subject  to  deduction  of 
any  saving  of  outlay,  or  of  any  earnings  which  he  has  received, 
or,  but  for  his  intentional  neglect,  might  have  received  during 
the  time  saved  in  consequence  of  the  rescission  of  the  agree- 
ment— B.G.B.  649.  (See  the  illustration  given  above,  222 
sub  (3).) 

2  Where  the  object  has  been  produced  or  repaired  on  the  employer's 
premises,  it  does  not  come  into  the  contractor's  possession ;  if  in  such 
a  case  he  acquires  the  possession  at  a  subsequent  time  he  may  exercise  his 
right  of  lien  under  the  general  rules. 
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4.  Special  Kinds  of  Agreements  involving  Work  or 
Services 

a.   General  Statement. 

238.  Certain  kinds  of  agreements  involving  work  or  services 
are  specially  regulated  by  the  B.G.B.  and  the  H.G.B.  In  so 
far  as  such  agreements  are  for  services  or  for  work,  they  come 
under  the  rules  respectivdy  relating  to  such  agreements^  and  as 
they  all  involve  the  transaction  of  business  for  another,  they 
also  come  under  the  rules  relating  to  agreements  involving  the 
transaction  of  such  business  (231). 

The  special  rules  stated  below  are  supplemental  to  the  general 
rules. 

b.   Brokerage  Agreements  {Makl'ervertrag). 

(1)  B^nition  of  term. 

237.  A  brokerage  agreement  [M&Jclervertrag)  is  an  agree- 
ment by  -which  the  employer  promises  to  pay  the  contractor 
a  remuneration  for  acting  as  intermediary  in  the  formation  of 
an  agreement  with  a  third  party,  or  for  poiiiting  out  an  oppor- 
tunity for  entering  upon  such  an  agreement.  The  contractor  in 
such  a  case  is  called  a  '  broker '  {Mdhler).  The  promise  to  pay 
remuneration  is  implied  if  the  requested  service  cannot,  under  the 
circumstances,  reasonably  be  expected  to  be  performed  without 
remuneration  (e.  g.  where  the  request  is  addressed  to  a  pro- 
fessional broker)— B.G.B.  652  (1),  653' (1). 

(2)  Classifieation  of  professional  hrokers. 

A  person  whbpi'ofessi6nally'(^ewer5«»«aM2^)  transacts  business 
of  the  nature  described  is  called  a  professional  broker.  A  person 
who,  withoiit  being  in  any  continuous  contractual  relation  with 
any  particular  employer,  profesaonally  acts  as  intermediary  in 
the  formation  of  agreements  relating  :  (1)  to  the  purchase  or  sale 
of  merchandise  or  negotiable  instruments;  (2)  to  insurance; 
(3)  to  the  carriage  of  goods,  bottomry,  and  affreightment; 
or  (4)  to  other  objects  of  mercantile  intercourse,  is  called 
a  '  mercantile  broker '  (Handelsmakler),  and  is  in  respect  of  any 
negotiations  relating  to  any  such  agreement  subject  to  the 
special  rules  applicable  to  mercantile  brokers — H.G.B.  93.^ 

■•  As  to  a  mercantile  broker's  duty  to  deliver  a  written  memorandum  of 
any  transaction  brought  about  by  his  intei-rention ;  to  preserve  samples  of 
goods ;  to  keep  a  journal  in  the  prescribed  form  ;  and  as  to  his  personal 
liability  see  H.G.B.  94-96,  98-104.  Specific  rules  as  to  produce  and  Stock 
Exchange  brokers  are  contained  in  the  Imperial  Bourse  Law  of  1896. 
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Among  non-mercantile  brokers,  land  brokers  and  mortgage 
brokers  are  of  special  importance.  The  business  of  the  former 
represents  a  large  part  of  the  business  done  in  England  by 
'  estate  agents '.    As  to  marriage  brokage  see  139, 

(3)  Rules  as  to  brokers  acting  for  both  parties. 

Under  English  law,  a  broker  under  any  circumstances  commits 
a  breach  of  duty  by  accepting  any  brokerage  or  commission  in 
respect  of  any  particular  transaction  from  any  party  other  than 
his  employer  in  that  transaction ;  under  German  law,  on  the 
other  hand,  a  broker  who  acts  for  the  other  party  as  well  as  for 
his  employer  commits  a  breach  of  duty  only  in  so  far  as  such 
double  employment  violates  the  agreement  with  his  employer; 
and  the  question  whether  this  is  the  case  or  not  depends  upon 
the  particular  circirai stances.  A  mercantile  broker  is  presumed 
to  act  for  both  parties — H.G.B.  99. 

A  broker  who  by  acting  for  both  parties  violates  his  agree- 
ments forfeits  his  claim  for  remuneration  and  reimbursement  of 
outlay— B.G.B,  654. 

(4)  Scale  of  remuneration. 

The  scale  of  remuneration  is  determined  by  rules  similar  to 
those  applicable  in  the  case  of  an  agreement  for  services  see 
222  sub  (1)— B.G.B.  653  (2). 

Where  the  brokerage  agreed  to  be  paid  on  the  conclusion  of 
an  agreement  for  services  appears  unduly  high  the  Court  may  at 
any  time  before  payment  reduce  the  amount — B.G.B.  655. 

c.    Mercantile  Agency  Agreements. 

238.  A  person  who,  without  being  a  commercial  employee,  is 
continuously  employed  by  a  principal  for  the  purpose  of  bringing 
about  business  transactions  connected  with  the  principals  mer- 
cantile trade,  or  for  the  purpose  of  entering  into  such  transactions 
on  the  principal''s  behalf,  is  called  a  '  mercantile  agent '  (Hand- 
lungsagent).  His  agreement  with  the  principal  is  generally  in 
the  nature  of  an  agreement  for  work,  and  subject  to  the  special 
rules  as  to  agreements  involving  the  transaction  of  business  for 
others  stated  above — 231.  As  to  the  powers  of  agency  held 
by  mercantile  agents  see  119. 

In  the  absence  of  any  contractual  stipulation,  a  mercantile 
agent  is  entitled  to  the  usual  remuneration  on  every  transaction 
brought  about  by  his  intervention,  and  on  every  transaction 
which,  but  for  the  principaFs  unreasonable  conduct,  would  have 
been  so  brought  about.     Where  the  transaction  is  a  sale  the 
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claim  to  commission  does  not,  in  the  absence  of  a  contrary  stipula- 
tion, arise  before  payment  of  the  invoice  amount ;  if  such  invoice 
amount  is  paid  in  part,  a  proportionate  part  of  the  commission 
becomes  payable.  If  the  agent  is  expressly  appointed  for  a 
specified  district,  he  is,  in  the  absence  of  any  indication  to  the 
contrary,  entitled  to  a  commission  on  all  transactions  entered 
upon  by  the  principal  within  such  district,  and  without  regard 
to  the  question  whether  such  transactions  were  brought  about 
by  his  intervention  or  not. 

He  is  not,  in  the  absence  of  an  express  stipulation  providing 
otherwise,  or  of  a  special  custom  to  the  same  effect,  entitled  to 
the  reimbursement  of  any  outlay  incurred  in  the  usual  course  of 
business. 

He  may,  when  settling  his  accounts  with  the  principal,  re- 
quire the  production  of  an  extract  from  the  principal's  books 
showing  the  transactions,  brought  about  by  his  agency,  or  on 
which  he  is  otherwise  entitled  to  commission — H.G.B.  88-91. 

An  agreement  with  a  mercantile  agent  entered  upon  for  an 
indefinite  period  may  be  terminated  by  either  party  by  a  six 
weeks'  notice  terminating  at  the  end  of  a  calendar  quarter; 
where  there  is  a  cogent  ground — see  229  note  1 — such  an 
agreement  may  be  terminated  without  notice — H.G.B.  92. 


d.   Agreements  between  Commission  Merchants 
and  their  Principals. 

239.  A  person  who,  in  the  regular  course  of  his  business,  under- 
takes to  purchase  or  sell  goods  or  negotiable  instruments  in  his 
own  name,  but  upon  the  instruction  of  another,^  is  called  a 
'commission  merchant'  (Kommissiondr) — H.G.B.  383. 

An  agreement  between  a  commission  merchant  and  his  principal 
comes  under  the  rules  stated  above — 231 — as  to  agreements  involv- 
ing the  transaction  of  business  for  others,  but  is  further  subject 
to  the  following  specific  rules,^  in  the  statement  of  which  the 

'  The  words  '  upon  the  instruction  of  another '  are  used  instead  of  the  words 
'  for  account  of  another '  which  are  a  more  literal  version  of  the  German  text. 
A  commission  merchant  as  between  himself  and  the  party  with  whom  he 
transacts  business  acts  as  principal  and  not  as  agent ;  as  between  himself 
and  his  principal  the  transaction  is  entered  upon  for  the  principal's  account. 

'  The  specific  rules  in  question  are  also  applicable  to  commission 
merchants  undertaking  other  mercantile  business  than  the  purchase  or  sale 
of  the  objects  mentioned  in  the  text,  as  well  as  to  mercantile  traders  who, 
without  being  commission  merchants  within  the  meaning  of  the  definition 
given  above,  undertake  mercantile  business  on  the  instructions  of  others — 
B.G.B.  406  (1),  but  it  is  more  convenient  to  state  the  rules  with  exclusive 
reference  to  commission  merchants  undertaking  purchases  and  sales  only. 
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party  to  whom  the  commission  merchant  sells  or  from  whom  he 
buys  is  called  the  purchaser  or  the  vendor  (as  the  case  may  be) : 

(1)  a  commission  merchant  must  do  the  business  undertaken 
by  him  with  the  diligence  of  a  careful  mercantile  trader ;  he 
must  watch  over  his  principalis  interests  and  follow  his 
instructions— B.G.B.  384  (1) ; 

(2)  he  must  give  all  necessary  information  to  his  principal, 
and  more  particularly  inform  him  as  to  the  execution  of  his 
instructions— B.G.B.  384  (2) ; 

(3)  he  must  render  an  account  of  every  transaction  entered  upon 
on  the  principal's  instructions,  and  hand  over  any  money  or  other 
object  received  in  connexion  with  any  such  transaction — B.G.B. 
384  (2); 

(4)  a  commission  merchant,  who  applies  the  required  diligence, 
is  not,  as  between  himself  and  his  principal,  liable  for  the  per- 
formance of  the  vendor's  or  purchaser's  obligations,  unless  he 
expressly  guarantees  such  performance,  or  unless  such  guarantee 
is  implied  by  virtue  of  any  local  custom,*  or  unless  he  fails  to 
mention  the  vendor's  or  purchaser's  name  when  reporting  the 
transaction  to  his  principal ;  a  commission  merchant  who  is 
instructed  to  purchase  a  bill  of  exchange  is  bound  to  indorse 
it  without  making  any  reservations  as  to  his  liability — H.G.B. 
384  (3),  394,395; 

(5)  if  the  principal  fails  to  give  any  instructions  as  to  the 
disposal  of  goods  forwarded  to  the  commission  merchant,  the  latter 
may  take  such  measures,  as  to  the  storage  or  sale  of  the  goods, 
as  a  mercantile  vendor  may  take  in  a  case  in  which  the  pur- 
chaser is  in  mora  accipiendi,  see  193 — H.G.B.  389  (see  also 
388(2)); 

(6)  a  commission  merchant  who  executes  an  order  for  the 
purchase  of  any  negotiable  instruments  in  the  nature  of  stocks, 
shares,  or  debentures,  or  of  any  similar  instruments,  issued  to 
bearer  or  passing  by  indorsement,  is  bound  within  a  specified 
short  period  of  time  to  give  a  list  of  the  numbers  or  other 
distinguishing  marks  of  the  documents  of  title  delivered  to  him 
by  the  vendor;  a  general  waiver  of  the  principal's  right  to 
receive  such  a  list  is  inoperative  (Imperial  Statute  of  1896 
relating  to  the  custody  of  negotiable  instruments  ss.  3  and  4) ; 

(7)  a  commission  merchant  is  under  the  following  liabilities 
as  to  goods  which  come  into  his  custody  for  the  principal's 
account : 

{a)  if  goods  forwarded  to  him  are  received  in  a  defective 
condition,  recognizable  by  their  outward  appearance,  he  must 
preserve  all  rights  against  the  carriers  of  the  goods,  and  take  care 

'  In  such  a  case  he  is  entitled  to  a  special  del  credere  commission — H.G.B. 
S94  (,2). 
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to  record  the  evidence  as  to  their  defective  state,  and  forthwith 
inform  the  principal— H.G.B.  388  (1)  j 

{b)  he  is  liable  for  the  loss  or  deterioration  of  the  goods,  unless 
he  can  prove  that  such  loss  or  deterioration  could  not  have  been 
avoided  if  he  had  applied  the  diligence  of  a  diligent  mercantile 
trader ;  he  is,  however,  not  bound  to  insure  the  goods,  unless 
specially  instructed  to  do  so — H.G.B.  390  ; 

(8)  if  the  principal  is  a  mercantile  trader,  he  is  subject  to  the 
same  duties  as  to  the  investigation  of  goods  purchased  for  him 
by  a  commission  merchant,  as  a  mercantile  purchaser — see  192 
sub  (1)  (d) ) ;  non-compliance  with  these  duties  bars  his  remedies 
against  the  commission  merchant  in  the  same  way  as  if  he  were 
the  purchaser,  and  the  commission  merchant  the  vendor — 
H.G.B.  391; 

(9)  a  commission  merchant,  who  sells  goods  on  credit  without 
the  principal's  authority,  unless  such  a  course  is  sanctioned  by 
local  custom,  becomes  personally  liable  for  the  payment  of  what 
would  have  been  the  cash  purchase  price ;  the  risk  of  an  advance, 
made  to  a  vendor  of  goods  without  the  principal's  authority,  is 
borne  by  the  commission  merchant — B.G.B.  393  ; 

(10)  a  commission  merchant  must  assign  to  the  principal  all 
claims  arising  from  purchases  or  sales  made  on  the  principal's 
instructions;  even  before  such  assignment  is  made,  such  claims, 
as  between  the  commission  merchant  and  his  principal,  and  also 
as  between  the  commission  merchant  and  his  creditors,  are 
deemed  to  be  vested  in  the  principal — B.G.B.  392 ; 

Illustration :  C,  a  commission  merchant,  sells  goods  to  A  on 
credit  on  P's  instructions ;  a  judgment  creditor  of  C  cannot  seize 
the  debt  owing  by  4  to  C  so  as  to  defeat  P's  claim  * ; 

(11)  the  commission  merchant's  claims  against  the  principal 
in  respect  of  commission,  money  lent,  or  obligations  undertaken, 
or  costs  incurred  in  respect  of  the  principal's  goods,  as  well  as 
any  other  claims  arising  on  the  current  account  with  the  principal, 
are  secured  by  a  right  of  pledge  (392)  over  the  goods,  and  over 
the  principal's  claims  (if  any)  against  the  purchasers  or  vendors 
of  the  goods— B.G.B.  397-399. 

(12)  a  commission  merchant,  when  instructed  to  purchase  or 
sell  any  goods  having  a  market  value,  or  any  securities  oflBcially 
quoted  on  any  public  exchange,  may,  in  the  absence  of  any 
direction  to  the  contrary,  himself  become  the  purchaser  or  the 
vendor  at  the  price  most  favourable  to  the  principal,  at  which  the 
order  could  have  been  executed  on  the  particular  day,  without 

*  The  rule  does  not  operate  as  between  the  commission  merchant  and 
any  third  party  taking  an  assignment  of  the  claim  without  notice  of  the 
principal's  rights. 
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thereby  forfeiting'  his  right  to  commission  or  reimbursement 
of  outlay,  or  his  charge  for  the  security  of  his  claims  against 
the  principal;  if  the  order  is  revoked,  and  the  revocation 
reaches  the  commission  merchant  before  he  has  dispatched  his 
notification  of  the  execution  of  the  order,  the  right  can  no 
longer  be  exercised ;  a  notification  of  a  sale  or  purchase  which 
does  not  expressly  state  that  the  commission  merchant  him- 
self is  the  purchaser  or  vendor,  is  deemed  to  be  a  notification 
of  the  fact  that  the  order  was  executed  by  agreement  with  a 
third  party;  the  application  of  the  last-mentioned  rule,  or  of 
the  legal  ruleSj  as  to  the  price  to  be  fixed  in  the  case  of  any 
purchase  or  sale  by  the  commission  merchant,  from  or  to  himself, 
cannot  be  excluded  by  agreement  between  the  parties — H.G.B. 
400-405. 

e.  Agreements  between  Forwarding  Agents  and 
their  Principals. 

240.  A  person  who,  in  the  regular  course  of  his  business, 
undertakes  the  forwarding  of  goods  by  the  agency  of  carriers  in 
his  own  name,  but  on  the  instructions  of  another,  is  called  a 
forwarding  agent  (Spediteur).  The  rules  relating  to  agreements 
between  forwarding  agents  and  their  principals  ^  are,  to  a  great 
extent,  the  same  as  those  regulating  the  relations  between  com- 
mission merchants  and  their  principals  (239).  Proper  diligence 
must  be  applied  not  only  to  the  forwarding  of  the  goods  but  also 
to  the  selection  of  the  carriers  and  sub-agents.  A  sub-agent 
{Zwisckempediteiir)  employed  by  a  forwarding  agent,  like  the 
principal  forwarding  agent,  is  entitled  to  a  statutory  right  of 
pledge  (392);  if  the  sub-agents' claims  are  satisfied  by  his  immediate 
principal,  such  claims  and  all  seciirities  held  in  respect  thereof 
become  vested  in  such  immediate  principal — H.G.B.  407-411. 

A  forwarding  agent  may,  in  the  absence  of  any  stipulation  to 
the  contrary,  carry  the  goods  himself ;  in  such  a  case  the  rules 
as  to  a  carrier's  rights  and  duties  (241)  are  applied  as  well  as  the 
rules  relating  to  forwarding  agents,  the  forwarding  agent  being 
entitled  to  his  agency  commission,  as  well  as  to  the  proper  charge 
for  freight  or  carriage;  but  in  any  of  the  following  events 
a  forwarding  agent  is,  in  the  absence  of  an  arrangement  to 
the  contrary,  exclusively  subject  to  the  rules  as  to  carriers, 
and  not  entitled  to  any  agency  commission  : 

(a)  if  he  has  agreed  to  forward  the  goods  from  place  to  place 
at  a  fixed  charge ; 

1  Mercantile  traders  who  are  not  forwarding  agents  within  the  definition 
of  the  term  given  above,  but  who  in  a  particular  case  in  the  course  of  their 
trade  undertake  the  forwarding  of  goods  in  the  manner  mentioned  in  the 
text,  are  subject  to  the  same  rules  as  regular  forwarding  agents — H.G.B.  415. 
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(i)  if  he  forwards  the  goods  of  any  principal,  together  with 
goods  belonging  to  other  principals,  on  payment  of  a  lump  sum 
for  freight  and  carriage  for  all  the  goods — B.G.B.  413. 

Claims  against  forwarding  agents  in  respect  of  the  loss  or 
deterioration  of  goods  forwarded  through  them  are  subject  to 
a  shortened  period  of  prescription — H.G.B.  414. 

f.  Agreements  with  Carriers. 

(1)   General  statement. 

241.  A  carrier  by  land,  by  river,  or  by  inland  waters,  is  called 
Trachifiihrer}  a  carrier  by  sea  Ferfrachter.  A  person  who, 
in  his  own  name  (whether  as  owner  or  as  forwarding  agent), 
makes  an  agreement  with  a  carrier  as  to  the  forwarding  of  goods 
is  called  Absender,  if  the  agreement  is  for  carriage  by  land, 
and  Befrachter,  if  the  agreement  is  for  carriage  by  sea.  In 
the  following  statement  the  expression  'carrier  by  land'  will 
include  carriers  by  river  or  inland  waters,  and  the  expression 
'  carrier '  without  any  addition  will  include  carriers  both  by  sea 
and  by  land ;  the  expression  '  sender '  will  include  all  persons 
making  agreements  with  carriers  as  to  the  forwarding  of  goods. 
The  person  to  whom  the  goods  are  forwarded,  and  who  according 
to  the  German  terminology  is  designated  as  Empf anger,  will 
be  called  '  the  consignee '. 

An  agreement  between  a  sender  and  a  carrier  is  in  the  nature 
of  an  agreement  for  work  (the  work  consisting  in  the  receipt, 
carrying,  custody,  and  delivery  of  goods,  and  the  remuneration 
in  the  carriage  or  freight  payable  on  delivery  of  the  goods),  but 
the  general  rules  as  to  agreements  for  work  (233)  are  modified 
as  to  carriers  by  land  by  H.G.B.  425-473,  and  as  to  carriers  by 
sea  by  H.G.B.  556-663.2 

A  detailed  statement  of  the  rules  relating  to  carriers'  agree- 
ments would  occupy  too  much  space,  but  a  few  of  their  specially 
characteristic  features  must  be  mentioned. 

'  This  expression  is  only  applied  to  persons  who  undertake  the  carriage 
of  goods  in  the  regular  course  of  their  business ;  but  the  rules  relating  to 
carriers  by  land  are  also  applicable  to  other  mercantile  traders  in  so  far  as  in 
any  particular  case  they  undertake  the  business  in  question — H.G.B.  425| 
451. 

^  The  railway  regulations  (Eisenbahnverkehrsordnung)  issued  from  time  to  time 
by  the  Federal  Council  which  have  the  force  of  law  further  modify  and  sup- 
plement the  general  rules — H.G.B.  454,  472.  The  rights  of  passengers  by  land 
are  dealt  with  by  these  regulations  exclusively ;  the  rules  as  to  the  carriage 
of  passengers  by  sea  are  contained  in  H.G.B.  664-678.  An  Imperial  Statute 
of  the  15th  June,  1895  (amended  in  1898),  contains  some  special  provisions 
relating  to  carriage  of  goods  by  river  and  inland  waters.  The  rules  relating 
to  carriers  are  not  applicable  to  the  postal  authorities — H.G.B.  452,  663. 
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(2)   Writlen  documents  relating  to  agreement. 

A  written  document  embodying'  the  agreement  is  unnecessary, 
but  in  the  case  of  carriage  by  land  the  carrier  has  the  right  to 
demand  the  delivery  of  a  letter  of  advice  {Frachtbrief)  by  the 
sender,  while  in  the  case  of  carriage  by  sea  the  sender  has  a  right 
to  claim  a  bill  of  lading  {Kotmo-isement)  ■  this  right,  as  a  matter 
of  practice,  is  always  exercised — H.G.B.  426  (1),  642. 

A  letter  of  advice  is  a  letter  addressed  by  the  sender  to  the 
consignee,  announcing  the  dispatch  of  the  goods  and  the  essential 
terms  of  the  agreement  with  the  carrier;  a  bill  of  lading,  like 
an  English  document  of  the  same  description,  acknowledges  the 
shipment  of  the  goods,  and  also  embodies  the  essential  terms  of 
the  agreement  between  the  sender  and  the  carrier — H.G.B. 
426  (2),  643. 

Where  goods  are  sent  by  rail,  the  sender  may  claim  the 
endorsement  of  a  receipt  for  the  goods  on  a  duplicate  of  the 
letter  of  advice — H.G.B.  455  (1);  where  goods  are  sent  by 
river,  or  any  other  inland  water,  the  carrier  may  at  his  discretion 
issue  a  certificate  of  shipment  {Ladeschein),  which  has  the  same 
effect  as  a  bill  of  lading  relating  to  goods  sent  by  sea — H.G.B. 
444-446. 

(3)  Consignee  s  rights  in  case  of  carriage  hy  land. 

Where  goods  are  carried  by  land,  the  agreement  between  the 
sender  and  the  carrier  is  in  the  nature  of  an  agreement  for 
the  benefit  of  a  third  party  (141),  namely,  the  consignee.  The 
consignee's  rights  are,  however,  subject  to  the  sender's  right 
to  stop  the  goods  or  to  change  their  destination  at  any  time  prior 
to  their  arrival  and  to  the  delivery  of  the  letter  of  advice  to  the 
consignee.^  A  sender  of  goods  who  has  obtained  an  endorse- 
ment of  the  receipt  of  the  goods  on  a  duplicate  of  the  letter  of 
advice,  cannot  exercise  the  right  of  stoppage  without  production 
of  such  duplicate— H.G.B.  433,  455  (2). 

Subject  to  the  above-mentioned  right  of  stoppage  by  the 
sender,  the  consignee,  by  virtue  of  the  agreement  between  the 
sender  and  the  carrier,  is  entitled  to  the  following  rights  : 

(a)  he  may  take  measures  for  the  protection  of  the  goods  prior 
to  their  arrival,  and  give  directions  in  that  behalf  to  the  carrier  ; 

{V)  after  the  arrival  of  the  goods  he  may  claim  delivery  of 
the  letter  of  advice  and  of  the  goods,  and  enforce  all  other  obliga- 

"  If  the  carrier  fails  to  deliver  the  letter  of  advice  after  the  arrival  of  the 
goods,  the  time  of  the  institution  of  proceedings  for  the  delivery  of  the  letter 
of  advice  is  substituted  for  the  time  of  delivery — H.G.B.  433  (2) ;  the  sender's 
right  is  analogous  to  the  English  right  of  stoppage  in  transit — see  Sale 
of  Goods  Act  1893  ss.  44-46.  The  assignee's  insolvency  is  not  a  necessary 
condition  of  the  exercise  of  the  right  conferred  by  German  law. 
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tions  incurred  by  the  carrier  under  tlie  agreement,  but  be  must 
himself  perform  all  obligations  resulting  from  such  delivery, 
including  the  obligation  to  make  all  payments  due  to  the  carrier 
in  accordance  with  the  letter  of  advice — H.Gr.B.  435,  436. 

(4)  Might  of  holders  of  bills  of  lading  or  certificates  of  shipment, 

A  bill  of  lading  issued  to  order  *  has  all  the  characteristics 
of  a  negotiable  instrument  (178),  a  lawful  holder  being  entitled 
to  the  performance  of  the  agreement  embodied  in  the  document 
— H.G.B.  363,  651. 

A  sender  who  does  not  remain  in  possession  of  the  full  set  of 
bills  of  lading  abandons  all  power  over  the  goods.^  No  right 
analogous  to  the  English  right  of  '  stoppage  in  transit  ■"  exists 
under  German  law  as  to  goods  carried  by  sea — H.G.B.  659  (1). 

A  holder  of  the  bill  of  lading,  who  accepts  delivery  of  the 
goods,  is  bound  to  pay  the  freight  and  to  perform  all  other  obliga- 
tions resulting  from  such  delivery  in  accordance  with  the  terms 
of  the  bill  of  lading— H.G.B.  614. 

The  rules  relating  to  certificates  of  shipment  are  similar  to 
those  relating  to  bills  of  lading — H.G.B.  444-450, 

(5)  Carrier's  liability  as  to  goods. 

(a)  As  to  time  of  dispatch  and  time  and  mode  of  delivery. 

In  the  absence  of  any  specific  agreement  as  to  the  time  of 
dispatch  and  delivery,  the  duties  in  this  respect  of  carriers  by 
land  are  determined  by  local  custom ;  in  the  absence  of  any 
special  agreement  or  custom,  the  following  rules  apply  : 

(1)  the  goods  must  be  forwarded  and  delivered  within 
a  reasonable  time; 

(2)  if  the  beginning  or  completion  of  the  carriage  of  goods 
by  land  is  temporarily^  prevented  by  circumstances  for  which 
the  sender  is  not  responsiblie,  he  may  rescind  the  agreement ;  the 
carrier  in  such  a  case,  if  he  is  not  himself  in  default,  is  entitled 
to  compensation  for  his  work  and  outlay — H.G.B.  428; 

*  A  bill  of  lading  is  deemed  issued  to  order,  if  it  is  issued  '  to  order '  or 
to  the  order  of  a  named  person  or  to  a  named  person  or  his  order.  The  sender 
is  entitled  to  a  bill  of  lading  issued  in  one  of  these  forms — H.G.B.  644. 

°  A  bill  of  lading  is  generally  issued  in  three  copies  collectively  called  the 
full  set ;  the  holder  of  an  incomplete  set  has  no  power  of  disposal  while  the 
goods  are  on  their  way ;  on  the  arrival  of  the  goods  at  the  place  of  destina- 
tion the  holder  of  one  part  of  the  set  is  entitled  to  the  delivery  of  the  goods 
— H.G.B.  645  (1),  659  (2). 

'  A  permanent  impediment  would  be  in  the  nature  of  a  supervening 
impossibility  of  performance,  and  would  come  under  the  general  rules 
relating  thereto  (see  160), 
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(3)  the  owners  o£  a  railway  undertaking  must  publish  lists 
as  to  periods  of  delivery ;  these  must  not  exceed  the  maximum 
periods  fixed  by  the  regulations  of  the  Federal  Council ; 

(4)  the  owners  of  a  railway  undertaking,  on  receiving  goods 
addressed  to  a  place  situate  at  a  distance  from  the  railway,  may 
agree  to  be  liable  as  carriers  for  the  carriage  to  the  station 
nearest  to  the  place  of  destination,  and  to  be  liable  as  forwarding 
agents  for  the  farther  carriage  of  the  goods — H.G.B.  468; 

(5)  the  owners  of  a  railway  undertaking  are  liable  for  the 
non-observance  of  their  promise  as  to  the  time  of  delivery,  unless 
they  can  prove  that  the  delay  was  caused  by  a  circumstance 
beyond  the  control  of  themselves  or  of  any  of  their  employees ; 
in  the  case  of  an  ordinary  carrier  it  is  sufficient  to  prove  that  the 
delay  could  not  have  been  prevented  by  him  or  his  employees,  if 
he  or  they  had  employed  the  diligence  of  a  diligent  carrier — 
H.G.B.  429  (1),  431,  458,  466  (1).  As  to  the  quantum  of 
damages  see  169  rule  (3)  (d). 


(b)  Liability  for  loss  or  deterioration  of  goods. 

The  grounds  of  liability  are  approximately  the  same  as  in  the 
case  of  delay  (see  above),  a  railway  undertaking  being  responsible 
for  all  damage  not  caused  by  vis  major,  or  default  on  the  sender's 
part,  or  defective  condition  of  the  goods,  and  an  ordinary  carrier 
being  responsible  for  all  damage  which  the  diligence  of  a  careful 
carrier  could  not  have  prevented — H.G.B.  429  (1),  431,  456  (1), 
467,  606. 

Where  valuable  works  of  art,  money,  or  negotiable  instru- 
ments are  forwarded,  the  carrier  is  not  liable  unless  the 
nature  or  value  of  the  goods  is  declared — H.G.B.  429  (2), 
456  (2),  607. 

The  owners  of  a  railway  undertaking  are  not  liable  for  certain 
specified  kinds  of  damage,  unless  such  damage  was  caused  by 
themselves  or  any  of  their  employees — H.G.B.  459,  460. 

A  maximum  amount  for  the  extent  of  the  liability  may  be 
fixed  by  a  railway  undertaking  :  (a)  as  regards  valuables,  in  so  far 
as  this  is  permitted  by  the  regulations  of  the  Federal  Council ; 
(b)  generally,  where  exceptional  conditions  as  to  freight  are  ac- 
corded to  the  sender  pursuant  to  the  published  tariffs ;  in  neither 
ease  can  the  liability  for  wilful  default  or  gross  negligence  be 
thus  limited— H.G.B.  461,  462. 

A  shipowner's  liability  is  limited  in  accordance  with  the  rules 
of  maritime  law;  see  151  sub  c — H.G.B.  485. 

As  to  the  quantum  of  damages  recoverable  from  a  carrier  in 
case  of  loss  or  deterioration  of  the  goods  see  169  rule  (3)  (c). 
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(c)  Liability  of  Suh-conii-actors. 

In  the  case  of  carriage  by  land  a  carrier  who  takes  the  goods 
from  the  original  carrier  with  the  original  letter  of  advice  becomes 
liable  for  the  performance  of  the  agreement,  and  the  sender  or 
consignee  may  claim  damages  for  breach  of  agreement  either 
from  the  original  carrier  or  from  any  such  subsequent  carrier. 

Where  the  respective  owners  of  several  railway  undertakings 
successively  act  as  carriers,  an  action  for  damages  can  only  be 
brought  against  the  original  carriers,  or  the  last  carriers  who 
took  the  goods,  or  the  carriers  on  whose  line  the  damage  was 
caused. 

Any  carrier  who  has  paid  a  claim  for  damages  is  entitled  to  be 
indemnified  by  the  carrier  by  whose  default  the  damage  was 
actually  caused ;  if  it  cannot  be  proved  that  the  damage  was 
caused  by  the  default  of  any  particular  carrier,  every  carrier  who 
cannot  prove  that  the  damage  did  riot  happen  while  he  was  in 
charge  of  the  goods  must  contribute  a  share  of  the  damages  pro 
rata  of  his  share  in  the  total  amount  of  the  carriage — H.G.B. 
432,  469. 

As  to  sub-contracts  in  the  case  of  carriage  by  sea  see  H.G.B. 
663. 

(6)  Circumstances  excluding  liability. 
(a)  Contractual  modification. 

An  ordinary  carrier  can  modify  the  legal  rules  as  to  his  liability 
by  agreement  with  the  sender,  but  the  liabilities  of  railway  under- 
takings arising  under  the  legal  rules  or  the  regulations  issued 
by  the  Federal  Council  cannot  be  restricted  by  private  arrange- 
ment—H.G.B.  471. 

(b)  Acceptance  of  the  goods. 

The  acceptance  of  goods  carried  by  land  and  the  payment  of 
the  carriage  bars  all  claims  for  deterioration  discoverable  from  the 
external  condition  of  the  goods,  unless  such  deterioration  was 
recognized  by  the  official  experts  called  in  by  the  consignee  prior 
to  such  acceptance;  in  the  case  of  any  deterioration  not  dis- 
coverable from  the  outward  condition  of  the  goods,  the  right  to 
damages  is  preserved  by  an  application  for  investigation  by  the 
official  experts,  if  such  application  is  made  in  the  prescribed 
manner  immediately  on  the  discovery  of  the  deterioration,  but 
not  later  than  eight  days  after  the  acceptance  of  the  goods. 

In  the  ease  of  the  carriage  of  goods  by  sea  an  application  for 
investigation  made  within  two  days  from  the  acceptance  of  the 
goods  preserves  the  right  to  damages,  whether  the  deterioration 
was  outwardly  visible  or  not. 
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Acceptance  does  not  bar  the  claim  in  any  ease  where  the  damage 
was  caused  by  the  wilful  default  or  gross  negligence  of  the  carrier 
or  of  any  of  his  employees— H.G.B.  438,  464,  608,  609. 


(c)  Prescription. 

The  rules  as  to  the  effect  of  lapse  of  time  on  claims  for  com- 
pensation for  loss  or  deterioration  or  delay  are  the  same  as  in  the 
ease  of  similar  claims  against  forwarding  agents  (240). 

Claims  for  indemnity  or  contribution  by  one  of  several  carriers 
against  any  of  the  others  under  the  rules  mentioned,  sub  (5)  (c), 
are  not  subject  to  the  short  period  of  prescription  to  which  the 
original  claims  are  subject — H.G.B.  439. 

As  to  claims  for  the  loss  of  passengers'  luggage  see  H.G.B. 
465. 

(7)  Carrier's  rights, 
(a)  Bight  to  payment  of  carriage  or  freight  and  disbursements. 

No  general  rules  are  laid  down  as  to  the  rates  of  carriage  pay- 
able to  ordinary  carriers  by  land,  but  railway  undertakings,  in 
the  same  way  as  under  English  law,  are  bound  to  charge  uniform 
rates,  which  must  be  publicly  announced.  Carriers  by  sea,  in  the 
absence  of  any  agreement  as  to  the  amount  of  the  freight,  are 
entitled  to  freight  at  the  rate  current  at  the  time  and  place  of 
shipment — :H.G.B.  619  (1).  As  to  the  mode  of  calculation  see 
619  (2),  631. 

The  carriage  or  freight  is  usually  payable  on  delivery  of  the 
goods.  The  carrier  is  entitled  to  the  repayment  of  certain 
necessary  disbursements  (customs  duties,  storage  charges,  &c.) — 
H.G.B.  440  (1). 

Where,  in  the  case  of  goods  sent  by  railway,  a  mistake  is  made 
in  the  application  of  the  tariff  or  the  calculation  of  the  amount, 
the  claim  for  repayment  of  the  difference  is  barred  after  the  lapse 
of  a  year  from  the  date  of  payment — H.G.B.  470. 

(b)  Rights  as  to  documents. 

A  carrier  by  land  is  entitled  to  receive  from  the  sender  all 
documents  required  by  the  carrier  for  the  purpose  of  complying 
with  the  regulations  of  the  customs,  excise,  and  police  authorities. 
In  so  far  as  no  default  attaches  to  the  carrier,  the  sender  is  liable 
for  all  damages  resulting  to  the  carrier  from  the  insufficiency  or 
inaccuracy  of  such  documents — H.G,B-  437. 
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(c)  Rights  in  case  of  »ende/s  or  consignees  default  as  to 
delivery  or  acceptance. 

If  the  sender  fails  to  deliver  the  goods,  or  the  consignee  or  the 
holder  of  the  bUl  of  lading  fails  to  accept  the  goods  and  to  pay 
the  amount  of  the  carriage  or  freight  remaining  outstanding  at 
the  time  at  which  the  deliveryj  acceptance,  or  payment  ought  to 
take  place,  the  ordinary  rules  as  to  mora  solvendi  in  the  case  of 
a  reciprocal  agreement — 161 — are  applicable  as  between  the  carrier 
and  the  sender. 

In  the  case  of  goods  carried  by  sea,  demurrage  may  also  be 
payable  by  the  sender  or  by  the  holder  of  the  bill  of  ladmg  under 
the  rules  of  maritime  law — H.G.B.  567. 

Where  the  consignee  of  goods  carried  by  land  cannot  be  found, 
or  refuses  acceptance  of  the  goods  and  payment  of  the  freight, 
the  carrier  must,  if  possible,  take  the  sender's  instructions.  If 
this  is  not  possible,  or  if  the  sender's  instructions  are  delayed  or 
impracticable,  the  carrier  may  store  the  goods  at  the  sender's 
expense,  or  sell  them  in  the  events  and  in  the  manner  in  which 
a  mercantile  vendor  may,  under  the  rules  stated  above — 193,  sell 
goods  where  the  purchaser  is  in  mora  accipiendi. 

The  sender  and  the  consignee  must  be  informed  of  the  storage 
and  sale  in  so  far  as  this  is  practicable — H.G.B.  437. 

(d)  Land  carrier's  right  of  pledge. 

The  claims  of  a  carrier  by  land  for  freight  and  all  disburse- 
ments incurred  in  pursuance  of  the  agreement  with  the  sender 
are  secured  by  a  right  of  pledge  (393)  on  the  goods  carried  by 
him,  which  right  of  pledge  remains  in  force  while  such  goods  are 
in  his  possession  or  are  represented  by  documents  of  title  (bills  of 
lading,  certificates  of  shipment,  warehouse  receipts)  which  are  in 
his  possession.  It  continues  to  be  operative  after  the  delivery  of 
the  goods  or  documents,  if  the  carrier,  within  three  days  after 
such  delivery,  makes  an  application  for  its  judicial  enforcement 
in  the  prescribed  manner — H.G.B.  440. 

Where  the  goods  pass  successively  through  the  hands  of  several 
persons  being  either  carriers  or  forwarding  agents,  the  following 
rules  apply  : 

(1)  the  last  carrier  must  exercise  the  rights  of  the  carriers  or 
forwarding  agents  through  whose  hands  the  goods  have  previously 
passed,  and  has  to  collect  aU  their  claims  as  agent  on  their  behalf  ; 
if  he  has  himself  satisfied  any  such  claim,  the  claim,  and  the  right 
of  pledge  by  which  it  is  secured,  become  vested  in  him ; 

(2)  if  the  last  carrier  delivers  the  goods  without  payment  and 
fails  to  make  an  application  for  the  judicial  enforcement  of  the 
right  of  pledge  within  three  days  from  the  date  of  the  delivery. 
Tie  is  liable  to  the  other  carriers  or  forwarding  agents  for  the 
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payment  of  their  claims,  and  forfeits  his  right  of  recourse  in 
respect  of  any  claim  previously  satisfied  by  him  ; 
_  (3)  in  the  event  of  the  goods  being  subject  to  conflicting  legal 
rights  of  pledge  in  favour  of  any  commission  merchants  (239), 
forw^arding  agents  (240),  or  warehousemen  (252  rule  11),  the  rights 
of  pledge  by  which  the  forwarding  charges  and  the  carriage  of 
the  goods  are  secured  take  priority  over  those  by  which  other 
rights  are  secured  (e.  g.  the  claims  of  the  commission  merchant 
and  warehousemen  in  respect  of  commission,  warehouse  rent,  or 
outlay ;  the  claims  of  forwarding  agents  and  carriers  in  respect 
of  advances).  Subject  to  this  provision,  the  priorities  are 
determined  by  the  dates  of  the  several  rights  of  pledge  in  the 
ordinary  way — H.G.B.  443. 

5.  Agreements  between  Authors  and  Publishers 
a.  General  Characteristics. 

242.  Publishing  agreements  are  governed  by  the  Imperial 
Statute  of  1902  on  Publishing  Law  (Qesetz  iiber  das  Verlagsreeht), 
and  also  by  the  rules  relating  to  agreements  for  sale  (184)  and 
for  work  (233),  and  the  general  rules  as  to  reciprocal  agreements 
(159,  160,  161)  in  so  far  as  these  in  any  particular  case  are 
applicable. 

A  publishing  agreement,  according  to  the  statutory  definition, 
is  an  agreement  by  which  the  author  of  a  literary  or  musical 
work  becomes  bound  to  hand  it  over  to  the  publisher  for  the 
purpose  of  being  reproduced  in  a  number  of  copies  and  published 
for  the  publisher's  own  account,  and  by  which  the  publisher 
becomes  bound  to  reproduce  such  work  in  a  number  of  copies 
and  to  publish  it — G.V.R.  1. 

The  promise  of  a  remuneration  to  the  author  is  not  an  essential 
part  of  the  agreement,  but  as  in  the  case  of  an  agreement  for 
services  (222),  is  presumed  in  any  case,  in  which,  under  the  special 
circumstances,  the  author  was  entitled  to  expect  a  remuneration  ; 
where  the  quantum  of  the  remuneration  is  not  fixed  by  the  parties, 
a  reasonable  remuneration  must  be  paid — G.V.R.  22. 

An  agreement  by  which  the  publisher  undertakes  to  bring  out 
the  work  for  the  author's  account  on  payment  of  a  commission 
is  not  a  publishing  agreement  within  the  meaning  of  the  statute, 
and  is  governed  by  the  rules  as  to  agreements  between  com- 
mission merchants  and  their  principals  (239).^ 

^  A  publisher  is  not  a  commission  merchant,  but  he  is  a  mercantile  trader 
(36).  As  mentioned  above — 239  note  2,  the  rules  relating  to  agreements 
between  commission  merchants  and  their  principals  are  also  applicable  to 
agreements  between  any  mercantile  traders  and  their  principals,  in  so  far  as 
they  relate  to  business  transacted  by  the  mercantile  trader  in  his  own  name, 
but  on  the  instruction  of  a  principal— B.G.B.  406. 

TJ2 
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The  expression  '  author '  for  the  purposes  of  the  statute, 
includes  any  person  entitled  to  dispose  of  the  author's  right  (83), 
who  enters  into  an  agreement  of  the  nature  described  with 
a  publisher,  whether  such  person  be  the  actual  producer  of  the 
work  forming  the  subject  of  the  agreement  or  not — G.V.R.  48. 

b.  Publisher's  Bights. 

243.  The  following  rules  apply,  in  so  far  as  they  are  not 
modified  by  agreement  between  the  parties  : 

(1)  the  publisher  has  the  exclusive  right  to  reproduce  and 
circulate  the  original  work,  the  author  retaining  the  right  to 
translate  the  work,  to  dramatize  a  narrative  work,  to  reproduce 
the  contents  of  a  dramatic  work  in  narrative  form,  to  rearrange 
a  musical  work  (otherwise  than  by  mere  extract  or  transposition), 
and  to  reproduce  and  publish  the  result  of  such  translation,  trans- 
formation, or  rearrangement — Gr.V.R.  2  (2)  -"^ ; 

(2)  the  publisher,  as  such,  is  not  entitled  to  reproduce  in  a  collec- 
tive work,  a  work  published  separately  or  to  publish  separately 
a  work  first  published  in  a  collective  work — G. V.R.  4 ; 

(3)  the  publisher  in  the  absence  of  express  authority  is 
entitled  to  bring  out  one  edition  only ;  where  he  is  authorized  to 
bring  out  several  editions  the  publication  of  each  edition  is 
subject  to  the  same  conditions  and  stipulations  as  the  publication 
of  the  previous  edition.  Where  no  agreement  exists  as  to  the 
number  of  copies,  each  edition  may  comprise  1,000  copies  in 
addition  to  a  specified  number  of  reserve  copies  and  presentation 
copies — G.V.R.  5-7 ; 

(4)  the  publishing  price,  unless  fixed  by  the  agreement,  may 
be  fixed  by  the  publisher ;  he  may  also  reduce  the  price  if  such 
reduction  does  not  interfere  with  any  legitimate  interest  of  the 
author,  but  he  is  not  entitled  to  raise  the  price  without  the 
author^s  consent — G.V.E..  21 ; 

(5)  the  publishing  right  arises  ^  on  the  delivery  of  the  work 
to  the  publisher,  and  comes  to  an  end  on  the  termination 
of  the  publishing  agreement ;  if  the  agreement  refers  to  a  defi- 
nite number  of  editions,  or  a  definite  number  of  copies,  it  ceases 
to  be  operative  as  soon  as  such  editions  or  copies   have  been 

'■  After  the  lapse  of  twenty  years  from  the  end  of  the  calendar  year  in 
which  the  work  was  published,  it  may  be  included  by  the  author  in  a 
collective  work  ;  the  author  of  a  gratuitous  contribution  to  a  collective  work, 
may,  after  the  lapse  of  one  year  from  the  end  of  the  calendar  year  of  publica- 
tion, reproduce  and  publish  such  contribution — G.V.E.  2  (3),  3. 

'  Before  the  delivery  of  the  work  the  publisher  has  a  claim  to  the 
delivery  of  the  work,  which  is  of  a  purely  obligatory  nature,  and  is 
available  exclusively  against  the  author ;  the  publishing  right,  on  the  other 
hand,  is  an  absolute  right  available  against  the  whole  world. 
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sold  out  J  if  the  agreement  is  to  continue  during  a  specified 
period  of  timsj  the  publisher  is  not  entitled  to  sell  any  copies 
remaining  unsold  at  the  termination  of  such  period — G.V.R. 
9  (1),  29  (1)  (3). 

c.  Author's  Duties. 

aa.  As  to  delivery  of  work  and  alterations  therein, 

244.  The  following  rules  apply  in  the  absence  of  any  stipula- 
tion to  the  contrary : 

(1)  the  work  when  delivered  must  be  fit  for  reproduction — 
G.V.R.  10; 

(2)  if  the  work  is  complete  on  the  formation  of  the  agreement 
it  must  be  delivered  immediately — G.V.R.  11  (1) ; 

(3)  a  work  which  has  to  be  produced  or  completed  after  the 
formation  of  the  agreement,  must  be  delivered  in  sufiicient  time 
for  the  accomplishment  of  the  purpose  for  which  its  publication 
was  intended ;  where  no  indication  as  to  the  time  of  delivery  can 
be  gathered  from  the  purpose  which  the  work  is  to  serve,  the 
work  must  be  delivered  within  such  period  of  time  as  would 
enable  the  author  to  complete  it,  if  he  bestowed  on  it  such  part 
of  his  working  time  as  may  be  expected  under  the  circumstances ; 
the  time  which  is  taken  up  by  other  occupations  must  be  taken 
into  consideration,  if  the  publisher  when  entering  upon  the 
agreement  was  aware,  or  by  the  application  of  proper  diligence 
would  have  become  aware,  of  such  other  occupations — G.V.R.  11; 

(4)  the  author  may,  while  the  reproduction  of  the  work  is 
proceeding,  make  such  alterations  as  he  thinks  fit,  but  only  in  so 
far  as  they  do  not  affect  a  legitimate  interest  of  the  publisher  ; 
the  cost  of  such  alterations  as  exceed  the  usual  limit  must  be 
borne  by  the  author,  unless  they  are  caused  by  events  which 
have  happened  since  the  commencement  of  the  reproduction ;  an 
opportunity  must  be  given  to  the  author  to  make  alterations 
prior  to  the  publication  of  each  new  edition;  the  publisher  is 
not  entitled  to  make  any  alterations  to  which  the  author  could 
reasonably  object — G.V.R.  12,  13. 

bb.   Warranty  as  to  title. 

The  author  is  bound  to  cause  the  agreed  right  of  reproduc- 
tion and  publication  to  be  vested  in  the  publisher,  and  to  enable 
the  publisher,  in  so  far  as  the  author's  right  becomes  vested  in  him 
under  the  publishing  agreement,  to  take  the  necessary  proceed- 
ings in  the  event  of  any  infringement — G.V.R.  8,  9  (2) ;  if  the 
author,  with  intent  to  deceive,  conceals  the  fact  that  the  work  was 
previously  delivered  to  another  publisher,  and  published  by  him, 
he  is  under  the  same  liabilities  as  a  vendor  who  conceals  a  defect 
of  title  (185)— G.V.R.  39  (2). 
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No  warranty  o£  title  is  implied  in  the  case  of  a  work  as  to 
which  no  author's  right  (83)  exists ;  but  the  author  himself  is 
in  such  a  case  bound  to  abstain  from  competition  with  the 
publisher  during  the  first  six  months  after  publication — G.V.R, 
39  (1)  (3). 

d.  Publisher's  Duties. 

aa.  As  to  payment  of  author  s  remuneration. 

245.  The  following  rules  apply  in  the  absence  of  any  stipula- 
tion to  the  contrary  : 

(1)  the  remuneration,  if  consisting  in  a  single  payment  of 
a  fixed  amount,  must  be  paid  on  the  delivery  of  the  work ;  if 
the  amount  is  uncertain,  or  if  it  is  dependent  on  the  size  of  the 
finished  copy,  it  must  be  paid  on  completion  of  the  reproduction  j 
if  it  is  dependent  on  the  number  of  copies  sold,  a  yearly  account 
must  be  rendered— G.V.R.  23,  24 ; 

(2)  the  author  is  entitled  to  a  specified  number  of  presentation 
copies,  and  to  the  right  to  purchase  any  copies  which  are  at  the 
publisher's  disposal,  at  the  lowest  trade  price — G.V.R.  25,  26 ; 

(3)  the  author  is  entitled  to  the  return  of  the  manuscript,  if 
he  expressly  reserves  such  right  before  the  beginning  of  the 
reproduction — G.V.R.  27 ; 

(4)  the  accidental  destruction  of  the  work  after  delivery  to 
the  publisher  has  the  effect  of  releasing  both  parties  from  their 
contractual  obligations,  except  that  the  publisher's  obligation  to 
pay  the  author's  remuneration  remains ;  the  publisher  may 
require  the  author  to  produce  another  similar  work  for  a  reason- 
able remuneration  if  this  can  be  done  without  much  trouble; 
if  non-delivery  is  due  to  the  publisher's  mora  accipiendi,  the 
work  is  considered  as  delivered — G.V.R.  33 ; 

(5)  the  publisher  may  rescind  the  agreement,  if  the  object  for 
which  the  publication  was  intended  can  no  longer  be  attained ; 
in  such  a  case  the  author  remains  entitled  to  his  remuneration — 
G.V.R.  18. 

bb.  As  to  reproduction  and  publication. 

The  following  rules  apply  in  the  ahsence  of  any  stipulation 
to  the  contrary  : 

(1)  the  publisher  must,  as  to  the  mode  of  reproduction  and 
get-up,  pay  regard  to  the  contents  and  pui-pose  of  the  work,  and 
the  custom  of  publishers — G.V.R.  14  ; 

(2)  the   reproduction  must   be  commenced   immediately  on 
the  delivery  of  the  work,  or  such  part  thereof,  as  is  to  be  pub-^ 
lished  as  a  separate  volume,  or  instalment — G.V.R.  15  ; 

(3)  the  publisher  is  responsible  for  the  correction  of  the  proofs, 
but  must  submit  such  proofs  to  the  author  for  approval ;  if  the 
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author  raises  no  objection  to  the  proofs  of  any  particular  part 
within  a  reasonable  period^  he  is  deemed  to  have  given  his 
sanction  to  the  publication  of  such  part  in  the  form  shown  by 
the  proofs— G.V.R.  20  j 

(4)  the  publisher  is  bound  to  produce  as  many  copies  of  each 
edition  as  he  is  entitled  to  produce  under  the  rules  mentioned 
above  (243);  the  fact  that  he  is  entitled  to  produce  a  new 
edition,  does  not  make  it  incumbent  upon  him  to  do  so,  but  the 
author  may  rescind  the  agreement,  if  the  publisher  refuses,  or 
fails  to  bring  out  a  new  edition  when  requested  to  do  so  by  the 
author— G.V.R.  17; 

(5)  on  the  publication  of  a  new  edition  of  a  collective  work, 
the  publisher,  if  acting  in  concurrence  with  the  editor,  is  entitled 
to  omit  any  individual  contribution  which  was  included  in  a 
former  edition — G.V.R.  19. 

e.  Transfer  of  Publisher's  Right. 

246.  The  publisher's  right,  in  the  absence  of  any  contractual 
prohibition,  is  transferable,  and  transmissible  on  death;  in  the 
event  of  a  transfer  inter  vivos  of  the  publisher's  whole  business, 
and  of  transmission  on  death,  the  author's  consent  is  not 
required,^  in  all  other  cases  in  which  the  right  is  intended  to 
be  transferred,  the  author's  assent  is  required,  but  it  may  not 
be  withheld  except  on  a  cogent  ground,  and  is  deemed  to  be 
given,  if  its  refusal  is  not  declared  within  two  months  from  the 
receipt  of  the  publisher's  request. 

The  performance  of  the  publisher's  duties  as  to  reproduction 
and  publication  by  his  successor  in  title  is  deemed  to  be  a  proper 
performance  of  the  agreement ;  if  the  successor,  as  between  him- 
self and  the  original  publisher,  agrees  to  undertake  such  duties, 
he  and  the  original  publisher  are  liable,  jointly  and  severally,  for 
such  performance — G.V.R.  28. 

f.  Author's  Bight  to  Bescind. 

247.  The  author  may,  at  any  time  before  the  commencement 
of  the  reproduction  of  the  work,  rescind  the  agreement  if  any 
event  happens  which  could  not  have  been  foreseen  at  the  time  of 
the  formation  of  the  agreement,  and  the  foreknowledge  of  which 
would  have  induced  the  author  upon  a  judicious  consideration  of 
the  circumstances  to  abandon  the  projected  publication.  The 
publisher  is,  in  such  a  case,  entitled  to  the  reimbursement  of  any 
outlay  incurred  in  view  of  the  agreement,  and  if  the  work  is 
published  by  another  publisher  within  a  year  from  the  date  of 

'  Under  English  law  the  benefit  of  a  publishing  agreement  is  not  under 
any  circumstances  assignable  without  the  author's  consent — Hole  v.  Brad- 
bury (1879)  12  Ch.  D.  886 ;  Griffith  v.  Tower  PubUshing  Co.  (1897)  1  Ch.  21. 
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the  rescission,  he  is  also  entitled  to  damages  for  breach  of  the 
agreement,  unless  a  renewed  offer  was  made  to  him  and  refused 
before  the  new  publishing  agreement  was  entered  into — 
G.V.R.  35. 

g.  EfFect  of  Author's  Death,  or  impossibility  of 
completion  of  Author's  Work. 

248.  As  the  author's  obligation  is  of  a  strictly  personal  kind, 
it  is  extinguished  by  his  death — see  157  f.  If  part  of  the  work 
has  been  delivered  before  the  author's  death,  the  publisher  may, 
by  a  declaration  communicated  to  the  author's  heirs,  uphold  the 
agreement  as  to  the  delivered  part;  but  he  forfeits  this  right 
if,  on  being  required  by  the  author's  heirs  to  declare  his  intention 
as  to  its  exercise  within  a  specified  reasonable  period,  he  fails  to 
do  so.  Similar  results  follow  if  the  author,  owing  to  any  circum- 
stance or  event  for  which  he  is  not  responsible,  is  unable  to 
complete  the  work — G.V.R.  34. 

h.  Effect  of  Publisher's  Bankruptcy. 

249.  In  the  event  of  the  publisher's  bankruptcy,  the  trustee 
in  bankruptcy  may  at  his  option  adopt  or  disclaim  the  agree- 
ment; if  he  adopts  the  agreement  and  assigns  the  publisher's 
rights  thereunder  to  a  transferee,  such  transferee  becomes  liable 
as  between  himself  and  the  author,  in  respect  of  the  publisher's 
obligations ;  the  publisher's  estate  in  bankruptcy  is  liable  in  the 
same  way  as  if  such  estate  were  a  surety  for  the  transferee  who 
had  waived  the  beneficium  excussionis  (373). 

If  the  reproduction  of  the  work  has  not  commenced  on  the 
institution  of  the  bankruptcy  proceedings  the  author  may  rescind 
the  agreement — G.V.R.  36. 

i.  Bemedies  of  Parties  in  case  of  Breach  of  Agreement. 

250.  The  rights  of  either  party,  on  the  breach  of  any  con- 
tractual stipulation  on  the  part  of  the  other  party,  are  somewhat 
more  extensive  than  they  would  be  under  the  general  rules  stated 
above — 160,  161 — as  to  reciprocal  agreements — G.V.R.  30-33. 

The  effect  of  the  rescission  of  the  agreement  ^  is  the  same  as 
under  the  rules  stated  above — 163,  but  where  the  rescission  takes 
place  by  reason  of  a  circumstance  for  which  the  other  party  is  not 
responsible,  the  duty  of  such  other  party  as  to  the  return  of 
anything  received  in  pursuance  of  the  agreement,  is  governed  by 
the  rules  as  to  unjustified  benefits,  and  is  not,  therefore,  as  strict 
as  under  the  general  rule.    If  the  work  has  been  partly  or  whoUy 

*  The  effect  is  the  same,  where  a  publishing  agreement  is  rescinded  on 
any  ground,  other  than  a  breach  of  agreement  (see  for  instance  248,  249). 
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delivered  at  the  time  when  the  right  of  rescission  is  exercisedj  it 
depends  upon  the  circumstances  of  the  case  whether  the  agree- 
ment is  partly  upheld— G.V.R.  37,  38. 

j.  Special  Rules  as  to  Contributions  to  Newspapers 
and  Periodicals. 

251.  The  general  rules  are,  in  the  case  of  contributions  to 
newspapers  and  periodicals,  modified  in  the  following  manner, 
unless  a  contrary  intention  is  shown : 

(1)  the  author  preserves  the  free  right  of  disposal  over  his 
contribution;  where  the  exclusive  right  of  reproduction  and 
publication  is  expressly  conferred  on  the  publisher  the  author's 
right  of  disposal  revives,  in  the  case  of  a  contribution  to  a  news- 
paper immediately  after  the  publication  of  the  issue  to  which 
such  contribution  was  made,  and  in  the  case  of  a  contribution  to 
any  other  periodical  after  a  year  from  the  end  of  the  calendar 
year  in  vsrhich  it  was  published ; 

(2)  the  rule  stated  above — 243  rule  (3) — as  to  the  number  of 
copies  is  not  applicable  j 

(3)  the  publisher  may  make  such  alterations  in  a  contribution 
which  is  to  be  published  without  the  author's  name  as  are  usually 
made  by  publishers  of  newspapers  and  periodicals  of  the  same  kind ; 

(4)  the  author  is  not  entitled  to  claim  performance  of  the 
agreement  to  publish  his  contribution,  or  damages  for  non- 
performance, unless  the  exact  point  of  time  for  the  appearance 
of  the  contribution  was  fixed  by  the  publisher ;  if  the  contribution 
is  not  published  within  a  year  from  the  date  of  the  delivery,  the 
author  may  rescind  the  agreement  without  prejudice  to  his  right 
to  remuneration; 

(5)  the  author  is  not  entitled  to  obtain  copies  at  the  lowest 
trade  price,  and  in  the  case  of  a  contribution  to  a  newspaper,  is 
not  entitled  to  any  presentation  copies — G.V.R.  42-46. 

6.  Agreements  relating  to  the  Custody  of  Movable 

Things 

a.  General  Statement. 

252.  While  the  depositum  of  Roman  law  implied  the  gratuitous 
assumption  of  the  custody  of  a  thing,  the  Verwahrungsvertrag  of 
the  German  law  is  an  agreement  for  the  custody  of  a  movable 
thing,  whether  for  reward  or  otherwise — B.G.B.  688. 

The  promise  of  a  reward  is  implied  if  uiider  the  circumstances 
of  the  case  the  gratuitous  assumption  of  the  custody  of  the  thing 
in  question  cannot  be  expected  (e.g.  if  furniture  is  deposited 
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with  a  trader  whose  usual  business  consists  in  the  keeping  of 
furniture  for  reward) — B.G.B.  689, 

The  rules  as  to  the  duties  of  the  bailor  and  the  bailee  bear 
a  certain  resemblance  to  the  duties  of  employers  and  employees 
in  the  case  of  agreements  involving  business  transactions  for  the 
account  of  another  (231),  and  may  be  summed  up  as  follows : 

(1)  an  ordinary  bailee,  if  rewarded,  is  liable  for  wilful  default 
and  negligence ;  in  the  absence  of  any  reward  it  is  suflBcient  for 
him  to  apply  the  diligence  usually  applied  to  his  own  affairs ; 
a  warehouseman  {Lagerhalter),  viz.  '  a  person  who  in  the  usual 
course  of  his  trade  undertakes  the  storage  and  custody  of  goods', 
is  responsible  for  their  loss  or  deterioration,  unless  he  can  prove 
that  such  loss  or  deterioration  could  not  have  been  avoided  by 
the  application  of  the  diligence  of  a  diligent  mercantile  trader ; 
he  is  not  bound  to  insure  the  goods  unless  specially  instructed  to 
do  so ;  a  bailee  is  liable  for  the  default  of  his  employees  to  the 
same  extent  as  for  his  own  default — B.G.B.  690,  691 ;  H.G.B. 
416,  417. 

(2)  a  bailee,  in  the  absence  of  express  or  implied  authority, 
is  not  entitled  to  place  a  thing  deposited  with  him  into  the 
custody  of  another ;  if  authorized  to  hand  over  the  bailed  object 
to  a  third  party,  he  is  liable  for  any  default  in  the  course  of  such 
handing  over  but  not  otherwise — B.G.B.  691 ; 

(3)  as  regards  deviation  from  instnictions  a  bailee  is  in  the 
same  position — midatig  mutandis — as  a  person  transacting 
business  on  behalf  of  another — 231  rule  (2) ; 

(4)  a  bailee  is  entitled  to  the  reimbursement  of  any  outlay 
incurred  in  respect  of  the  bailed  object — B.G.B,  693 ;  H,G,B. 
420(1); 

(5)  a  bailor  must  indemnify  the  bailee  in  respect  of  any 
damage  arising  through  any  defect  in  the  bailed  object,  unless 
he  can  prove  :  {a)  that  he  did  not  in  fact  know  the  perilous 
nature  of  the  defect,  and  would  not  have  discovered  it  by  the 
application  of  proper  diligence,  or  {b)  that  the  bailee  was  informed 
of  the  circumstances  or  otherwise  aware  of  them — B.G.B.  694; 

(6)  a  warehouseman  must  allow  a  bailor  at  any  time  during 
business  hours,  to  have  access  to  goods  deposited  with  him,  for 
the  purpose  of  making  inspection,  obtaining  samples,  or  taking 
measures  for  the  preservation  of  the  same — H.G.B,  418; 
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(7)  a  bailor  may  at  any  time  witMraw  the  bailed  object, 
subject,  however,  to  the  bailee's  lien  in  respect  of  his  remunera- 
tion or  disbursements — B.G.B.  695  ; 

(8)  an  ordinary  bailee  may  at  any  time  require  the  bailor  to 
withdraw  the  bailed  object,  unless  the  object  was  deposited  for  a 
fixed  period,  in  which  event  the  withdrawal  before  the  expiration 
of  such  period  cannot  be  claimed  except  on  a  cogent  ground  (e.  g. 
the  perilous  nature  of  the  goods)  ;  a  warehouseman  cannot — except 
on  a  cogent  ground — claim  the  withdrawal  of  goods  deposited  for 
an  indefinite  time,  unless  at  least  three  months  have  elapsed 
from  the  date  of  the  lodgment,  and  unless  at  least  one  month's 
previous  notice  has  been  given — B.G.B.  696;  H.G.B.  422; 

(9)  on  the  termination  of  the  bailment,  the  bailor  must  him- 
self remove  the  goods ;  he  is  not  entitled  to  have  them  taken  to 
his  residence  or  place  of  business — B.G.B.  797 ; 

(10)  no  rule  is  laid  down  as  to  the  measure  of  the  reward 
payable  to  an  ordinary  bailee  ^ ;  a  warehouseman,  in  the  absence 
of  a  special  agreement  on  the  subject,  is  entitled  to  the  remunera- 
tion usual  in  the  particular  locality — H.G.B.  420 ;  as  to  the  time 
of  payment  see  B.G.B.  699 ;  H.G.B.  420  (2) ; 

(11)  an  ordinary  bailee  has  a  lien  for  his  disbursements  and 
his  remuneration ;  a  warehouseman  has  a  right  of  pledge  (393) 
—H.G.B.  421 ; 

(12)  the  claims  of  a  warehouseman  are  subject  to  the  same 
short  period  of  prescription  as  the  claims  of  a  forwarding  agent 
(240)— H.G.B.  423. 

b.  Bailment  in  the  nature  of  a  Loan  (depositum  irregulare). 

253.  If  fungibles  are  entrusted  to  the  care  of  another  without 
any  special  arrangement,  the  property  in  the  bailed  objects 
remains  in  the  bailor,  and  the  identical  objects  must  be  returned 
to  him  ;  if,  on  the  other  hand,  a  special  arrangement  is  made  to 
the  effect  that  the  ownership  of  the  bailed  objects  is  to  pass 
to  the  bailee,  and  that  the  duty  to  return  such  objects  will  be 
sufliciently  discharged  by  the  return  of  similar  things  of  the 
same  quality  and  quantity,  the  rules  as  to  loans  of  fungibles  (220) 
are  applicable ;  where  the  arrangement  is  made  while  the  fungibles 

1  In  the  absence  of  any  agreement  on  the  subject  the  rules  as  to  a  dis- 
cretionary mode  of  performance — 144  sub  (6) — have  to  be  applied. 
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are  in  the  bailee's  custody  the  transaction  is  treated  as  a  loanj  as 
from  the  time  at  which  the  bailee  acquires  the  ownership  of  the 
bailed  objects.  In  any  case  the  time  and  place  of  the  return  are,  in 
the  absence  of  any  stipvdation  to  the  contrary,  determined  by  the 
rules  as  to  agreements  for  the  custody  of  movables — B.G.B. 
rOO  (1). 

The  authorization  enabling  the  bailee  to  appropriate  the 
deposited  fungibles  may,  as  a  general  rule,  be  express  or  implied, 
but  where  negotiable  instruments  are  deposited  it  is  inoperative, 
unless  made  by  express  words ;  where  shares  or  debentures  are 
deposited  by  any  person  who  does  not  carry  on  the  business 
of  a  banker  or  money-changer,  the  authorization  is  invalid 
unless  given  by  a  written  document  specially  referring  to  the 
particular  transaction — B.G.B.  700  (2) ;  Imperial  Statute  of  1896 
relating  to  the  custody  of  negotiable  instruments  s.  2  (1). 

The  most  common  example  of  a  bailment  in  the  nature  of 
a  loan  occurs  in  the  case  of  a  '  banker's  deposit ' ;  the  lending 
of  stocks  and  shares  in  such  manner  that  the  borrower  acquires 
the  property,  and  has  only  to  return  stocks  and  shares  of  the 
same  description  and  quantity,  is  a  familiar  Stock  Exchange 
transaction,  and  metals  and  other  goods  having  the  nature  of 
fungibles  are  also  frequently  lent  on  similar  terms. 

A  transaction  occupying  an  intermediate  position  between 
a  bailment  in  the  proper  sense  of  the  word  and  a  loan  of 
fungibles,  occurs  where  a  bailor  authorizes  a  warehouseman  with 
whom  he  stores  fungibles  to  mix  his  goods  with  others  of  the 
same  kind  and  quality  belonging  to  other  bailors.  Such  an 
authority  has  the  effect  of  transferring  the  ownership  to  the 
several  bailors  by  whom  respectively  such  an  authority  was  given 
as  tenants  in  common,  in  the  proportions  in  which  they  have 
contributed  to  the  total  quantity  of  the  goods,  the  warehouseman 
being  authorized  to  deliver  to  each  depositor  a  quantity  pro- 
portionate to  his  share,  without  requiring  the  assent  of  the  other 
depositors— H.G.B.  419. 

c.   Special  Bules  as  to  the  bailment  of  Shares 
and  Debentures. 

254.  Under  the  Imperial  Statute  of  1896  referred  to  above — 
253,  any  mercantile  trader,  who  in  the  course  of  his  business 
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receives  for  safe  custody-j  or  by  way  of  security,  debentures  or 
shares  issued  to  bearer  or  passing  by  indorsement,  or  other 
negotiable  instruments  of  the  same  kind  having  the  nature  of 
fungibles,  is  bound  to  conform  to  the  following  rules  : 

(1)  he  must  keep  the  instruments  belonging  to  each  depositor 
separately  from  those  belonging  to  himself  or  to  other  depositors, 
and  in  such  manner  that  each  depositor's  name  is  shown  on  the 
outside  of  each  separate  bundle ; 

(2)  he  must  keep  a  special  book  in  which  all  the  details 
relating  to  the  securities  belonging  to  each  depositor  are  separately 
recorded ; 

(3)  he  must  give  notice  to  any  third  party  with  whom  the 
documents  are  deposited  in  his  name  that  they  are  not  his 
property  (ibid.  ss.  1,  8). 

A  mercantile  trader  who  disregards  any  of  these  rules  is  in 
certain  specified  events  subject  to  criminal  punishment  (ibid.  s.  10). 

d.  Comparison  with  English  Law. 

255.  Under  German  law,  as  shown  above,  an  unrewarded 
bailee  has  to  bestow  the  amount  of  diligence  which  he  is  accus- 
tomed to  give  to  his  own  affairs^  but  in  any  case  he  is  liable  for 
gross  negligence. 

In  efEect,  this  rule  corresponds  exactly  with  the  rule  of  English 
law  on  the  same  subject  (see  the  notes  to  Coggs  v.  Bernard 
1  Sm.  L.  C.  11th  ed.  p.  173,  and  see  the  observations  of  Pollock 
C.B.  in  Beal  v.  South  Devon  Railway  Company  3  H.  &  C.  337). 

The  question  whether,  for  the  purpose  of  making  the  bailee 
subject  to  a  more  stringent  liability,  it  is  necessary  that  a  reward 
ad  hoc  should  be  stipulated  for  in  respect  of  the  custody  of  the 
bailed  object,  or  whether  it  is  sufficient  that  the  bailment  should 
occur  in  the  course  of  transactions  which,  taken  together,  are 
a  source  of  profit  to  the  bailee  (e.  g.  whether  a  banker  who,  in 
accordance  with  the  ordinary  custom  of  bankers,  receives  securities 
or  valuables  from  a  customer  without  making  a  special  charge  is 
subject  to  the  liabilities  of  a  rewarded  bailee),  is  as  undecided  in 
German  as  it  is  in  English  law  (see  Giblin  v.  McMuUen  L.  R.  2 
P.  C.  317 ;  re  United  Service  Company  L.  R.  6  Ch.  212). 


CHAPTER  IV:  PARTNERSHIP  AGREEMENTS 

1.  Genekal  Statement 

256.  A  PAETNERSHip  agreement  is  an  agreement  by  which  two 
or  more  persons  who  are  called  the  partners  become  mutually 
bound  to  further  a  common  object  in  an  agreed  manner,  and 
more  particularly  to  furnish  the  agreed  contributions — B.G.B.  705. 

The  general  characteristics  of  the  several  kinds  of  partnership 
recognized  by  German  law,  their  nature  as  legal  entities,  and 
their  relations  to  the  outside  world  have  already  been  discussed — 
65  to  70 — as  also  has"  the  nature  of  the  liability  of  the  partners 
as  against  partnership  creditors — 182  sub  (2). 

The  relation  of  partners  inter  se  are  primarily  governed  by  the 
partnership  agreement,  and  the  general  legal  rules  are  only 
applicable  in  the  absence  of  special  contractual  stipulations  on 
the  points  which  they  affect.^ 

A  partnership  agreement  is  not  required  to  be  in  writing  or 
subject  to  any  other  formal  requirements ;  a  disregard  of  the 
rules  as  to  registration  applicable  in  the  case  of  mercantile 
partnership — see  68  sub  (5) — does  not  prevent  the  formation  of 
such  a  partnership,  while,  on  the  other  hand,  compliance  with  the 
rules,  though  creating  an  estoppel  as  between  a  person  registered 
as  a  partner  and  third  parties,  does  not  necessarily  bind  the 
partners  inter  se. 

Illustration :  A  in  order  to  enable  B  to  obtain  credit  makes 
an  agreement  with  him,  that  the  formation  of  a  mercantile 
partnership  between  A  and  B  is  to  be  registered,  but  that  as 
between  A  and  B  the  business  is  to  belong  to  B  exclusively ; 
A  in  such  a  case  is  liable  as  a  partner  as  against  third  parties, 
but  as  between  A  and  B  there  is  no  partnership. 

The  rules  stated  below  apply  to  mercantile  partnerships  as  well 
as  to  others  except  where  the  context  shows  that  a  particular 
kind  of  partnership  is  referred  to. 

1  As  regards  the  rules  contained  in  the  H.6.B.  this  is  expressly  provided 
by  H.G.B.  109  ;  as  regards  the  rules  contained  in  the  B.G.B.  it  is  generally 
indicated  by  the  context. 
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2.  Partners'  Contributions 

257.  In  the  absence  of  any  stipulation  to  the  contrary  the 
following  rules  apply : 

(1)  the  contributions  of  the  several  partners  must  be  equal  in 
value ;  they  may  consist  of  services  or  of  moneyj  or  other  objects ; 
where  fungibles  or  consumable  things  are  to  be  contributed  it  is 
presumed  that  the  partners  are  intended  to  be  co-owners^  (325) j 
where  things  of  another  kind  are  to  be  contributed  the  same 
presumption  exists,  if  the  contribution  is  to  be  made  on  the 
basis  of  a  valuation,  which  is  not  exclusively  intended  for  the 
purpose  of  fixing  the  proportions  of  the  profits — B.Gr.B.  706 ; 

(2)  a  partner  cannot  be  compelled  to  make  any  contributions 
beyond  the  contribution  originally  agreed  upon,  except  where 
a  deficiency  arises  on  the  dissolution  of  the  partnership — B.G.B. 
707,  735 ; 

(3)  the  partnership  property  includes  the  partners'  contribu- 
tions, and  all  objects  acquired  by  virtue  of  any  right  forming 
part  of  the  partnership  property ;  a  third  party  is  not  affected 
by  the  fact  that  any  claim  against  him  belongs  to  the  partner- 
ship, unless  he  is  aware  of  such  fact — B.G.B.  706,  718,  720. 

3.   Conduct  of  Partnership  Business 

258.  The  following  rules  apply  in  the  absence  of  any  stipula- 
tion to  the  contrary  : 

(1)  in  a  non-mercantile  partnership  no  act  can  be  done  without 
the  unanimous  assent  of  all  the  partners — B.G.B.  709  (1)  j  in 
a  mercantile  partnership,  any  act  not  belonging  to  the  ordinary 
conduct  of  the  partnership  business,  including  the  conferment 
of  a  power  of  procuration  (118),  requires  such  unanimous  assent ; 
a  partner  can  act  alone  in  respect  of  the  conferment  of  a  power 
of  procuration,  if  there  is  danger  in  delay — H.G.B.  115,  116; 

(2)  in  a  mercantile  partnership  each  authorized  partner,^  other 
than  a  commandite  partner,  has  power  to  transact  the  ordinary 

1  In  the  case  of  a  non-mercantile  partnership,  the  partnership  property- 
belongs  to  the  partners  as  co-owners;  a  mercantile  partnership  can  own 
property  as  a  separate  entity. 

•  If  the  agreement  provides  that  the  partners  must  act  together,  a  partner 
may  nevertheless  act  alone,  if  there  is  danger  in  delay — H.G.B.  115  (2). 
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partnership  business,  and  is  bound  to  give  his  services  to  it — 
H.G.B.  114(1); 

(3)  a  commandite  partner  has  no  power  to  transact  any  business 
for  the  partnership,  or  to  veto  any  act  intended  to  be  done  by  an 
ordinary  partner,  unless  such  act  is  outside  the  scope  of  the 
ordinary  business  of  the  partnership — H.G.B.  164 ; 

(4)  where  by  the  partnership  agreement  power  to  transact  the 
partnership  business  is  confen-ed  on  one  partner  or  on  several 
partners  exclusively,  the  other  partner  or  partners  are  not 
authorized  to  transact  such  business  ^ — B.G.B.  710 ;  H.G.B. 
114  (2) ; 

(5)  where  any  authorized  partner  requests  another  authorized 
partner  to  abstain  from  any  particular  transaction,  such  request 
must  be  complied  with— B.G.B.  711;  H.G.B.  115  (1) ; 

(6)  where  according  to  the  partnership  agreement  a  majority 
of  the  partners  is  required  for  the  purpose  of  sanctioning  any 
transaction,  each  partner  is  presumed  to  have  one  vote — B.G.B. 
709  (2) ; 

(7)  the  absence  of  authority  to  transact  the  partnership  business 
does  not  deprive  a  partner  of  the  right  to  receive  information  as 
to  the  afEairs  of  the  partnership  and  to  inspect  the  books,  unless 
such  right  is  excluded  by  the  partnership  agreement;  even 
where  the  right  is  excluded,  it  may  be  exercised  if  there  is  any 
ground  for  assuming  any  dishonesty  in  the  conduct  of  the 
partnership  business— B.G.B.  716;  H.G.B.  118; 

(8)  the  power  of  any  partner  to  transact  the  business  of 
a  non-mercantile  partnership  may  be  withdrawn  by  the  other 
partners  on  any  cogent  ground,  more  particularly  in  the  event 
of  any  breach  of  duty  on  the  part  of  such  partner  or  of  his 
becoming  incapable  to  properly  conduct  business ;  the  partners 
must  be  unanimous  in  such  a  case  unless  the  partnership  agree- 
ment provides  otherwise — B.G.B.  713  (1) ;  the  power  of  a  partner 
to  transact  the  business  of  a  mercantile  partnership  may  on  the 
same  grounds  be  withdrawn  by  an  order  of  a  competent  court 
made  on  the  unanimous  application  of  the  other  partners — 
H.G.B.  117; 

(9)  if  a  partnership  is  dissolved  otherwise  than  by  notice  (e.  g. 
by  the  death  or  bankruptcy  of  a  partner)  an  authorized  partner 

^  As  to  the  effect  of  such  restriction  on  third  parties  see  68. 
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may  continue  to  transact  partnership  business  until  he  becomes 
(or  by  the  application  of  proper  diligence  would  have  become) 
aware  of  the  dissolution  of  the  partnership — B.G.B.  728 ;  H.G.B. 
136. 

Rule  (3),  according  to  which  a  commandite  partner  is  not 
entitled  to  transact  any  business  for  the  partnership,  may,  like 
all  other  rules  enumerated  under  this  head,  be  excluded  by  agree- 
ment between  the  partners ;  a  commandite  partner  may  therefore 
be  authorized  to  transact  partnership  business  without  becoming 
a  full  partner ;  under  the  law  of  some  of  the  American  States 
which  recognize  commandite  partnership  under  the  name  of 
'  special  partnership ',  a  special  partner  who  interferes  in  the 
partnership  business  thereby  becomes  liable  as  a  full  partner 
(see  New  York  Partnership  Law  1897  s.  37). 

4.   Duties  of  Paetnbks  inter  se 

259.  The  following  rules  apply  in  the  absence  of  any  stipula- 
tion to  the  contrary  ; 

(1)  a  partner  must  in  the  performance  of  his  duties  bestow  the 
same  degree  of  diligence  which  he  is  accustomed  to  bestow  on 
his  own  affairs — B.G.B.  708; 

(2)  a  partner  authorized  to  transact  partnership  business  is,  as 
between  himself  and  the  other  partners,  entitled  to  the  same  rights 
and  subject  to  the  same  duties  as  an  employee  under  an  agree- 
ment involving  the  transaction  of  business  for  another  (231) — 
B.G.B.  713; 

(3)  a  partner  in  a  mercantile  partnership  is  entitled  to  be 
indemnified  in  respect  of  any  outlay  incurred  on  behalf  of  the 
partnership  which,  under  the  circumstances,  he  was  entitled 
to  consider  necessary,  with  interest  as  from  the  date  of  the 
outlay,  and  also  for  any  loss  suffered  in  connexion  with  the 
conduct  of  the  partnership  business — H.G.B.  110; 

(4)  a  partner  in  a  mercantile  partnership  who  fails  to  pay 
at  the  proper  time  his  contribution  to  the  partnership  capital, 
or  any  moneys  received  for  the  partnership,  or  who  without 
authority  withdraws  any  funds  from  the  partnership,  must 
pay  interest  as  from  the  day  on  which  the  funds  in  question 
ought  to  have  been  paid  in  or  were  withdrawn — H.G.B.  Ill ; 

(5)  a  partner  in  a  mercantile  partnership  is  not  entitled, 

SCHUSTER  X 
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without  the  consent  of  the  other  partners,  to  transact  for  his 
own  account  any  business  of  the  kind  usually  transacted  by 
the  partnership,  or  to  become  a  full  partner  in  any  other 
partnership  which  transacts  such  business ;  in  the  event  of 
a  breach  of  this  duty  by  any  partner,  the  other  partners  may 
expel  him  from  the  partnership  and  may  also  claim  full 
compensation,  or  the  transfer  of  all  rights  arising  out  of  the 
unauthorized  transaction — H.G.B.  113, 113. 

5.   Division  of  Profits 

260.  The  following  rules  apply  in  the  absence  of  any  stipula- 
tion to  the  contrary : 

(1)  the  accounts  of  a  non-mercantile  partnership  entered  upon 
for  a  temporary  object,  must  be  made  up  and  the  profits  and 
losses  apportioned  between  the  partners  on  the  termination  of 
the  partnership— B.G.B.  731  (1)  j 

(2)  the  accounts  of  any  other  partnership  must  be  made  up, 
and  the  profits  and  losses  apportioned  between  the  partners  at 
the  end  of  each  business  year  i— B.G.B.  731  (2) ;  H.G.B.  120  (1) ; 

(3)  the  profits  and  losses  of  a  non-mercantile  partnership  are 
divided  equally  between  the  partners,  whatever  their  contribu- 
tions to  the  capital  may  be  ;  where  the  agreement  determines  the 
shares  of  the  partners  in  the  profits,  and  is  silent  as  to  the 
division  of  the  losses,  the  losses  are  divided  in  the  same  way  as 
the  profits— B.G.B.  723; 

(4)  in  a  mercantile  partnership,  not  being  a  commandite 
partnership,  each  partner  is  entitled  to  interest  on  his  contribu- 
tion to  the  partnership  capital  at  the  rate  of  four  per  cent. ;  if 
the  profits  are  not  sufficient  for  the  payment  of  four  per  cent.,  the 
rate  of  interest  is  reduced  accordingly ;  the  balance  (if  any) 
remaining  after  payment  of  interest  is  divided  between  the 
partners  in  equal  shares ;  if  there  is  a  loss  such  loss  is  shared  by 
the  partners  in  equal  shares — H.G.B.  321 ; 

(5)  the  sum  due  to  each  partner  for  interest  and  profit  is 
credited  to  him  on  capital  account,  and  the  sum  drawn  by  him 

^  In  the  case  of  a  mercantile  partnership,  the  partners  are  bound  to  con- 
form to  the  general  rule  requiring  mercantile  traders  to  make  up  yearly 
balance  sheets — whatever  the  provisions  of  the  partufership  agreement  may 
determine— H.G.B.  39. 
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during  the  year  is  debited  to  tlie  same  account;  each  partner 
may  in  each  year  draw  an  amount  equal  to  four  per  cent,  on  the 
sum  standing  to  his  credit  on  capital  account  at  the  beginning 
of  the  year  j  he  may  also  draw  the  amount  credited  to  him  for 
the  profit  of  the  preceding  year  if  practicable  without  obvious 
injury  to  the  partnership  business — H.G.B.  120  (2),  122,  (As 
to  the  division  of  profits  in  a  commandite  partnership  see  H.G.B. 
167-169.) 

6.  Rules  as  to  Assignment  of  Partner's  Share  in  Partner- 
ship Assets 

261.  A  partner  cannot  validly  assign  his  share  in  the  partner- 
ship assets,^  or  any  claim  against  the  other  partners  arising 
under  the  partnership  agreement;  he  may,  however,  validly 
assign  any  of  the  following  kinds  of  claims  : 

(1)  any  claim  against  the  partnership  which  arises  in  the  course 
of  the  management  of  the  partnership  business,  and  of  which  he 
may  demand  satisfaction  before  the  winding-up  of  the  partner- 
ship (e.  g.  a  claim  to  re-imbursement  of  outlay) ; 

(2)  the  claim  to  his  share  in  the  ascertained  profits ; 

(3)  the  claim  to  his  share  in  the  surplus  assets  remaining  on 
the  winding-up  of  the  partnership — B.G.B.  717,  719  (2). 

7.  Effect  of  Death  or  Bankruptcy  of  a  Partner 
a.   EfTect  of  a  Partner's  Death. 

262.  The  death  of  a  partner  terminates  the  partnership  unless 
the  agreement  provides  otherwise — B.G.B.  727  (1).  Where 
the  rule  applies  and  a  partner's  death  occurs,  the  heirs  of  the 
deceased  partner  must  immediately  give  notice  to  the  other 
partners;  if  there  is  danger  in  delay  they  must  continue  the 
part  of  the  management  which  was  entrusted  to  the  deceased, 
until  new  arrangements  as  to  the  conduct  of  the  business  can  be 
made  by  the  surviving  partners ;  (see  the  corresponding  provision 
in  the  case  of  agreements  involving  the  transaction  of  business 
for  another  (231)  rule  (9) ) ;  the  surviving  partners  must  in  such 
a  case,  pending  such  new  arrangements,  continue  their  part  of 

'  A  person  owing  a  debt  to  the  partnership  is  not  entitled  to  set  off  a  claim 
against  a  partner— B.G.B.  719  (2). 
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the  management,  the  partnership  being  deemed  to  remain  in 
existence  in  the  meantime— B.G.B.  727  (2);  H.G.B.  131, 137  (1). 

b.   Effect  of  a  Partner's  Bankruptcy. 

The  bankruptcy  of  a  partner  terminates  the  partnership. 
"Where  a  partner  becomes  a  bankrupt  the  partnership  business  must 
be  continued  until  new  arrangements  can  be  made,  and  in  the 
meantime  the  partnership  is  deemed  to  remain  in  existence — 
B.G.B.  728;  H.G.B.  137(2). 

c.   Continuation  of  Partnership  between  other  Partners. 

If,  in  accordance  with  the  partnership  agreement,  the  partner- 
ship is,  on  the  death  or  bankruptcy  of  a  partner,  to  be  continued 
between  the  other  partners,  the  rules  stated  below  ^263)  as 
applicable  in  the  event  of  the  retirement  of  a  partner  are  applied 
(1— B.G.B.  736;  H.G.B.  138, 


d.   Continuation  of  Partnership  with  Heirs  of 
Deceased  Partner. 

If  under  the  partnership  agreement  the  partnership  after  the 
death  of  a  partner  is  to  be  continued  with  his  heirs,  no  change 
occurs  except  that  the  place  of  the  deceased  partner  is  taken  by 
his  heirs.  Where  the  deceased  in  any  such  case  was  a  partner  in 
a  mercantile  partnership,  each  of  his  heirs  may  require  to  be 
admitted  as  a '  commandite '  partner ;  if  the  other  partners  refuse 
to  comply  with  such  request  he  may  retire  from  the  partnership 
without  previous  notice  ^ — H.G.B.  139. 

8.  Retieement  of  a  Paetneu 

263.  If  the  partnership  agreement  provides  that,  on  the  retire- 
ment of  a  partner,  the  partnership  shall  continue  between  the 

^  In  the  case  of  the  bankruptcy  of  a  partner  in  a  mercantile  partnership, 
the  same  rules  are  applied  if  the  other  partners  decide  to  continue  the 
partnership  among  themselves,  though  the  agreement  has  no  provision  to 
that  effect ;  in  the  event  of  the  bankruptcy  of  one  of  two  partners  the  other 
partner  may  continue  the  partnership  business — H.G.B.  141  (2),  142  (2). 

'  The  heir's  rights  in  this  respect  cannot  be  modified  by  the  partnership 
agreement,  except  in  so  far  as  it  may  be  agreed  that  in  the  event  of  an  heir 
becoming  a  commandite  partner,  his  share  in  the  profits  is  to  be  reduced — , 
H.G.B.  139  (5). 
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other  partnerSj  a  retiring  partner  is,  in  the  absence  of  any 
stipulation  to  the  contrary,  entitled  to  the  following  rights  and 
subject  to  the  following  liabilities  : 

(1)  his  share  in  the  partnership  assets  becomes  vested  in  the 
other  partners ; 

(2)  he  is  entitled : 

(a)  to  the  return  of  all  objects  lent  by  him  to  the  partnership ; 

(i)  to  the  payment  of  such  sum  as  would  have  been  payable 
to  him  if  the  partnership  had  been  wound  up  on  his  retirement ; 

(c)  to  be  released  from  his  liability  for  matured  partnership 
debts,  and  to  be  indemnified  and  secured  in  respect  of  his  liability 
for  debts  which  may  mature  after  his  retirement ; 

(3)  if  the  partnership  assets,  at  the  time  of  his  retirement, 
are  insufficient  for  the  payment  of  all  the  partnership  debts  and 
the  repayment  of  the  partners'  contributions,  he  must  pay  his 
share  of  the  deficiency  ; 

(4)  he  is  entitled  to  his  share  of  the  profit,  and  bound  to  bear 
his  share  in  the  loss  arising  from  any  transactions  not  finally 
closed  at  the  time  of  his  retirement,  but  cannot  interfere  in^  the 
management  of  such  transactions;  he  is,  however,  entitled  at 
the  end  of  each  year  to  receive  an  account  of  the  transactions 
closed  during  the  year,  and  the  payment  of  his  share  in  the 
profit  on  such  transactions,  as  well  as  a  report  on  those  which  are 
still  pending— B.G.B.  736,  738-740 ;  H.G.B.  138.i 

9.  Removal  of  a  Partneu 

264.  The  removal  of  a  partner  in  a  mercantile  partnership  may 
be  brought  about  in  one  of  the  following  ways  : 

(1)  in  any  event  in  which  the  dissolution  of  the  partnership  may 
be  ordered  by  the  Court  on  the  ground  of  the  misconduct  of  any 
partner  or  some  other  similar  ground — see  68  sub  (7) — the  Court 
may,  at  the  request  of  the  other  partners,  instead  of  directing 
such  dissolution,  order  the  removal  of  such  partner  from  the 
partnership.  In  such  a  case  the  same  rules  are  applied  as  in  the 
event  of  the  continuance  of  a  partnership  after  the  retirement  of 

*  The  results  are  analogous  if  a  mercantile  partnership  agreement  provides 
that  on  the  death,  retirement,  or  bankruptcy  of  one  of  two  partners,  the  other 
is  to  take  over  the  partnership  business,  or  if  one  of  two  partners  elects  to 
take  over  the  business  on  the  bankruptcy  of  the  other,  in  a  case  where  the 
agreement  is  silent  on  the  subject — H.G.B.  142. 
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a  partner  (263),  the  date  of  the  institution  o£  the  judicial  pro- 
ceedings being  deemed  the  date  of  the  retirement — H.G.B.  140; 
(2)  in  the  event  of  a  judgment  creditor  of  one  of  the  partners 
giving  notice  to  dissolve  the  partnership,  in  accordance  with  the 
provisions  enabling  him  to  do  so  in  certain  specified  events, 
the  other  partners  may  declare  that  they  will  continue  the 
partnership  among  themselves  j  the  same  rules  are  then  applied 
as  if  the  partner  whose  creditor  gave  the  notice  had  retired 
from  the  partnership  at  the  end  of  the  business  year  during 
which  the  notice  was  given,  and  the  partnership  had  been 
continued  by  the  other  partners — H.G.B.  141  (1).^ 

'  If  a  partner  is  removed,  and  only  one  partner  remains,  such  other 
partner  may  take  over  the  partnership  business ;  where  the  removal  is 
ordered  by  the  Court,  this  can  only  be  done,  in  so  far  as  the  order  contains 
a  direction  to  that  effect — H.G.B.  142. 


CHAPTER  V:  ALEATORY  AGREEMENTS 

1.  General  Statement 

265.  The  expression  'aleatory  agreement  ^  is  used  to  designate 
an  agreement  in  the  performance  of  which  chance  is  intended  to 
play  an  essential,  though  not  necessarily  the  only,  part.  The 
circumstance  that  chance,  as  a  matter  of  fact,  affects  the  result 
of  an  agreement,  does  not  give  an  aleatory  character  to  a  trans- 
action. A  betting  transaction  is  not  necessarily  of  an  aleatory 
character,  more  especially  if  the  bet  refers  to  an  existing  fact,  as 
to  which  each  party  backs  his  own  opinion.  Under  Roman  law 
a  betting  agreement  was  therefore  deemed  legitimate  and 
enforceable  by  action  (see  Dig.  19,  5, 17  §  5),  while  gaming  trans- 
actions were,  as  a  general  rule,  deemed  void.  This  distinction 
was  maintained  in  the  German  common  law,  and  also  to  a  limited 
extent  in  the  Prussian  Code  (see  A.L.R.  I,  11  §  579).  Under 
English  law  the  prohibition  of  gaming  as  well  as  of  wagering 
transactions  was  introduced  by  statute;  both  kinds  of  trans- 
actions were  valid  at  common  law  and  no  distinction  was  drawn 
between  them. 

The  new  German  law  abolishes  the  distinction  between  gaming 
and  wagering  agreements,  and  declares  that  no  obligation  can 
be  created  by  gaming  or  betting,  but  that  nothing  actually 
handed  over  to  the  winner  can  be  recovered  on  the  ground  of 
the  payment  having  been  made  without  just  cause.  Special 
rules  apply  to  insurance  agreements  and  annuity  agreements  and 
to  time  bargains  in  stocks  and  produce — see  266-270. 

A  promise  made  to  the  winner  of  a  bet,  to  pay  its  amount  to 
a  third  party  is  invalid,  but  the  holder  of  a  bill  of  exchange  or 
promissory  note  issued  to  another  in  satisfaction  of  a  gaming  or 
wagering  debt,  has  all  the  rights  of  a  holder  in  due  course,  not- 
withstanding the  fact  that  he  is  aware  of  the  nature  of  the 
consideration  for  which  the  bill  was  issued — R.O.H.  vol.  10 
p.  387. 

Agreements  between  the  issuers  and  takers  of  lottery  tickets 
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are  valid,  if  the  lottery  is  sanctioned  by  the  government  of  the 
State  in  which  it  is  carried  out — B.G.B.  763. 

Under  English  law  the  amount  of  a  ganaing  or  wagering  loss 
cannot  be  recovered  after  payment  owing  to  the  operation  of  the 
rule,  'in  pari  delicto  potior  est  conditio  defendentis/  As  to 
negotiable  instruments  issued  in  payment  of  a  wagering  debt, 
a  distinction  is  drawn  between  wagers  treated  as  '  illegal '  by 
virtue  of  5  &  6  Will.  IV  c.  41,  and  wagers  which  are  merely 
void  under  8  &  9  Viet.  c.  109.  The  holder  of  a  negotiable 
instrument  issued  in  payment  of  a  wager  of  the  former  kind  has 
no  claim  unless  he  can  prove  that  he  gave  value  and  was  ignorant 
of  the  nature  of  the  consideration  for  which  the  bill  was  issued. 
The  holder  of  an  instrument  of  the  latter  kind  is  presumed  to 
have  given  value,  and  the  fact  that  he  knew  the  bill  to  have 
been  issued  in  payment  of  a  wager  does  not  affect  his  right — 
Bill  of  Exchange  Act  1882  s.  30;  Fitch  v.  Jones  5  E.  &  B.  245. 
Lotteries  are  prohibited  by  statute. 

3.  Insukancb  Askeembnts 
a.  Generally. 

266.  An  insurance  agreement  is  an  agreement  by  which  the 
insurer,  in  consideration  of  a  single  payment  or  a  series  of 
periodical  payments,  undertakes  the  payment  of  a  fixed  sum  on 
the  happening  of  an  event  as  to  which  it  depends  on  chance 
either  whether  or  when  it  will  happen.  In  no  known  system  of 
law  is  an  insurance  agreement  considered  invalid  by  reason  of  its 
aleatory  character  if  the  insured  has  a  so-called  'insurable 
interest''  which  requires  protection  against  the  event  to  which 
"the  insurance  relates;  in  other  words,  if  the  intention  of  the 
agreement  is  to  reduce  a  loss  which  the  insured  expects  to  suffer 
in  the  event  against  which  he  insures  himself.'- 

b.  Present  state  of  German  Insurance  Law. 

267.  In  Germany  the  law  as  to  any  kind  of  insurance  other  than 
marine  insurance,  in  so  far  as  it  concerns  the  relations  between 
insurer  and  insured,  is  at  the  present  moment  still  governed  by 

'  The  fact  that  the  insured  must  have  an  insurable  interest,  does  not 
necessarily  mean  that  the  agreement  must  be  an  agreement  '  of  indemnity ' 
— as  is  the  case  with  some  kinds  of  insurance  agreements.  In  the  case  of 
life  insurance  the  insured  sum  may  be  entirely  out  of  proportion  to  the 
pecuniary  loss  caused  by  the  termination  of  the  insured  life. 
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State  law.^  The  rules  of  putlie  law  as  to  the  conduct  of 
insurance  business  are  governed  by  the  Private  Insurance  Act 
of  1901 — see  52,  58,  63 — under  which  all  insurance  business  is 
subject  to  government  permission  and  government  control,  and 
by  virtue  of  which  the  business  of  life  insurance  and  insurance 
against  accidents,  employers'"  liability,  fire  and  hail,  cannot 
lawfully  be  carried  on  in  Germany  by  any  person  or  association  of 
persons  not  incorporated  as  a  share  company  or  constituted  as 
a  mutual  society  in  the  prescribed  manner. 

c.  German  Rules  as  to  Marine  Insurance. 

268.  The  rules  of  private  law  as  to  marine  insurance  con- 
tained in  H.G.B.  778-905  are  too  complicated  to  be  stated  or 
even  summarized  in  this  treatise,  but  the  following  statement 
deals  with  some  of  the  more  important  matters  : 

(1)  any  interest  in  the  safety  of  a  ship  or  of  a  ship's  cargo 
from  the  perils  of  maritime  navigation  which  can  be  estimated 
in  money  (excluding  the  claims  of  the  master  or  crew  for  pay 
or  wages)  can  be  the  subject  of  marine  insurance — H.G.B. 
778-780 ; 

(2)  a  marine  insurance  agreement  may  be  made  for  the 
benefit  of  a  third  party,  who  may  be  either  named  or  unnamed 
(insurance  for  '  whom  it  may  concern ')  ;  the  person  who  insureSj 
whether  insuring  for  his  own  account  or  for  the  account  of 
a  third  party,  is  called  'the  insurance  taker''  {Yenieherungsnehmer), 
while  a  third  party  for  whose  account  an  insurance  is  taken  is 
called  'the  insured-*  {d&r  VereicAerte)— H.G.B.  781-783  ^■, 

(3)  a  marine  insurance  agreement  is  not  required  to  be  in 
writing  or  in  any  particular  form,  but  the  insurer  is  compelled 
at  the  request  of  the  insurance  taker  to  hand  him  a  written 
statement  called  a  policy  (Police)  setting  forth  the  terms  of  the 
agreement — H.G.B.  784; 

(4)  a  marine  insurance  agreement  is  not  void  on  the  ground 
that  at  the  time  of  its  formation  the  possibility  of  loss  was 
already  excluded,  or  that  the  loss  against  which  the  insurance 
was  intended  to  provide  had  already  happened,  unless  such  fact 
was  known  to  both  parties  at  the  time  of  the  formation  of  the 
agreement;  if  one  of  the  parties  was  aware  of  the  fact,  the 
agreement  is  not  binding  on  the  party  to  whom  it  was  unknown ; 
thus,  if  the  insured  was  aware  of  the  loss,  the  insurer  is  entitled 

'  The  draft  of  an  Imperial  Statute  on  the  subject  is  now  (May,  1906) 
before  the  Beiehstag. 

^  Insurance  by  an  independent  party  for  account  of  a  third  party  must  be 
distinguished  from  insurance  by  means  of  an  agent.  In  the  former  case  the 
insured  is  not  a  party  to  the  agreement ;  see  H.G.B.  783. 
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to  the  premium,  notwithstanding  the  fact  that  he  is  not  bound 
by  the  agreement — H.G.B.  785  ; 

(5)  a  marine  insurance  agreement  is  inoperative  in  so  far  as 
the  amount  of  the  insurance  exceeds  the  value  of  the  insured 
object ;  the  parties  may  agree  beforehand  as  to  the  proper 
insurance  value  of  the  insured  object,  in  which  case  the  policy  is 
called  a  '  valued  policy '  [taxirte  Police),  but  even  in  such  a  case 
the  insurer  may  obtain  an  order  reducing  the  amount  of  the 
valuation  if  he  can  prove  that  it  is  excessive — H.G.B.  786,  792, 
793^; 

(6)  an  insurance  agreement  does  not  bind  the  insurer,  i£  the 
insurance  taker  fails  to  disclose,  or  makes  a  false  statement 
as  to,  any  material  fact,  unless  the  undisclosed  fact  was  known  to 
the  insurer  at  the  time  of  the  formation  of  the  agreement — 
H.G.B.  806  3; 

(7)  if  the  venture  in  respect  of  which  the  insurance  was  effected 
is  totally  or  partially  abandoned,  or  if  the  insured  object  or  part 
thereof  does  not  become  exposed  to  the  risk  covered  by  the 
insurance,  or  if  part  of  the  insurance  becomes  inoperative  by 
reason  of  over-insurance  effected  in  good  faith,  the  insured  becomes 
entitled  to  the  return  of  the  premiums,  or  of  a  proportionate  part 
thereof,  subject  to  a  deduction  called  '  Ristornogebiihr '  * — 
H.G.B.  894  (1),  895-897.« 

"  These  provisions  secure  the  character  of  a  marine  policy  as  an  '  agree- 
ment of  indemnity '  ;  as  to  the  apportionment  of  claims  between  several 
insurers,  and  as  to  the  effect  of  several  insurances  taken  out  successively,  see 
H.G.B.  787-791 ;  as  to  the  assessment  of  the  proper  insurance  value  see 
H.G.B.  794-803. 

'  The  knovrledge  of  an  agent  is  deemed  the  principal's  knowledge  in  all 
cases.  In  the  case  of  an  agreement  for  account  of  a  third  party  the  know- 
ledge of  such  third  party  or  of  an  intermediary  is  deemed  to  be  the  know- 
ledge of  the  insurance  taker,  unless  the  undisclosed  fact  became  known  to 
the  party  concerned  at  such  a  late  stage,  that  he  could  not,  without  using 
unusual  means  of  communication,  have  informed  the  insurance  taker ;  if  the 
concealment  concerns  only  a  part  of  the  insured  objects,  the  agreement 
operates  as  regards  the  other  parts.  The  full  premium  is  payable  in  any 
event — H.G.B.  807-811.  Concealment  of  a  fact  known  to  an  agent  or 
intermediary  is  material  only  in  so  far  as  the  agent  or  intermediary  was 
concerned  in  the  particular  transaction ;  in  this  respect  German  law  is 
substantially  the  same  as  English  law — see  Blackburn  v.  Vigors  12  A.C.  531 ; 
Blackburn  «.  Haslam  21  Q.  B.  D.  144  ;  Wilson  ».  Salamander  Insurance  Co. 
88  L.  T.  96. 

•  As  to  the  amount  of  the  '  Ristornogebiihr '  see  H.G.B.  894  (2). 
'  Detailed  rules  as  to  the  payment  of  the  premiums  and  the  duties  of  the 
insurance  taker  and  insured  as  to  giving  information  as  to  the  name  of  the 
ship  in  which  the  insured  goods  are  shipped,  and  as  to  any  mishap  as  to 
salvage,  &c.,  are  contained  in  H.G.B.  812-819  ;  as  to  the  nature  and  duration  of 
the  risks  against  which  the  insurance  is  available  (including  the  provisions  as 
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3.  Annuity  Agreements 

269.  An  agreement  to  pay  money,  or  to  do  any  other  acts 
for  the  benefit  of  another  at  regular  intervals  during  an  indefinite 
period  of  time,  is  called  '  Leibrentenvertrag  ^  For  the  sake  of 
brevity  this  expression  is  here  translated  '  annuity  agreement ' ; 
though  according  to  English  usage  the  term  '  annuity '  is  only 
applied  to  periodical  payments  of  money. 

An  annuity  agreement,  in  the  absence  of  a  conflicting  statutory 
or  contractual  provision  applicable  in  the  particular  case,  must  be 
made  in  writing — B.G.B.  761,  and  is  subject  to  the  following 
rules  : 

(1)  the  annuity  must  be  paid  during  the  life  of  the  annuitant ; 

(2)  the  stipulated  amount  is  the  amount  payable  in  each  year ; 

(3)  each  instalment  must  be  paid  in  advance;  money  pay- 
ments must  be  paid  by  quarterly  instalments;  where  the 
annuity  agreement  stipulates  for  acts  other  than  the  payment  of 
money,  the  instalments  are  determined  by  the  nature  and  object 
of  the  acts ; 

(4)  the  whole  of  an  instalment  belongs  to  the  annuitant  if  he  was 
alive  at  the  beginning  of  the  period  for  which  it  was  paid  ;  (under 
English  law  the  same  rale  is  applied  in  a  ease  in  which  the 
annuity  is  payable  in  advance — Trevalion  v.  Anderton  66  L.  J.; 
Q.B.  230;  on  appeal,  ibid.  489)— B.G.B.  759,  760,  761. 


4.  Time  Bargains  in  Stocks  and  Produce 

270.  Where  a  time  bargain  in  stocks  and  produce  is  made 
with  the  intention  on  both  sides  that  no  delivery  shall  take  place, 
but  that  the  difference  between  the  agreed  sale  price  and  the 
market  price  at  the  time  fixed  for  performance  shall  be  paid  by 
the  vendor  to  the  buyer  in  the  event  of  the  market  price  being 
higher  than  the  sale  price  and  vice  versa,  the  transaction  is 
clearly  a  wagering  transaction,  and  it  is  void  as  such  both  under 
English  and  under  German  law.  If,  however,  it  is  the  intention 
of  one  of  the  parties  that  the  agreement  shall  be  carried  out 
literally,  while  the  other  party  intends  to  turn  it  into  a  bargain 

to  particular  average,  contributions  to  general  average,  time  policies,  &c.)  in 
H.G.B.  820-853  ;  as  to  the  circumstances,  under  which  compensation  for  a 
total  loss  has  to  be  paid  and  the  events  in  which  a  declaration  of  abandon- 
ment may  be  mad«,  and  as  to  the  method  of  assessing  the  damages  in  H.G.B. 
854-881 ;  as  to  the  mode  of  payment  of  the  compensation  in  H.G.B.  882- 
893  ;  as  to  the  effect  of  the  insolvency  of  the  insurer  in  H.G.B.  898  ;  as  to 
the  effect  of  the  alienation  of  the  insured  object  during  the  continuance  of 
the  insurance  in  H.G.B.  899-900;  and  as  to  prescription  in  H.G.B. 
901-905. 
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for  the  payment  of  the  difference  between  the  market  price  and 
the  sale  price,  the  bargain  is  enforceable  under  English  law, 
whether  such  intention  was  known  to  the  first- mentioned  party  or 
otherwise  (Thacker  v.  Hardy  4  Q.  B.  D.  685 ;  Forget  v.  Ostigny 
(1895)  A.C.  318).  Under  German  law— B.G.B.  764— on  the 
other  hand,  a  time  bargain  in  stocks  or  produce  entered  upon 
by  one  of  the  parties  thereto,  with  the  intention  that  it  should 
ultimately  result  in  the  mere  payment  of  a  difference,  is  void  if 
the  other  party  is  aware,  or  by  the  exercise  of  proper  diligence 
would  have  become  aware,  of  such  intention,  unless  it  comes 
within  the  exception  created  by  s.  69  of  the  Bourse  Law  of  1896. 
Under  the  above-quoted  section  the  validity  of  a  time  bargain 
entered  upon  in  accordance  with  the  rules  of  any  of  the  public 
exchanges  cannot  be  questioned  by  a  party  thereto  who  is  regis- 
tered in  the  Bourse  Register  for  the  branch  of  business  to  which 
the  particular  bargain  belongs.  Transactions  between  registered 
speculators  are  therefore  valid,  notwithstanding  the  fact  that 
there  was  no  intention  of  actual  delivery  on  either  side.  If  one 
of  the  parties  is  not  registered  while  the  other  is  registered,  the 
unregistered  party  can  claim  his  profit  if  he  wins,  without  having 
to  pay  his  loss  if  he  loses.  The  law  on  the  subject  will  probably 
be  amended  within  a  short  time. 


CHAPTER  VI :   AGEEEMENTS  OP  SURETYSHIP 

1.   General  Statement 

271.  An  agreement  of  suretyship  or  gTiarantee  {Biirgschaft) 
is  defined  as  an  agreement  '  by  wKich  the  surety  {Biirge)  binds 
himself  to  the  creditor  of  a  third  party  to  answer  for  the  perform- 
ance of  the  obligation  of  such  third  party  \  It  may  refer  to 
a  future  or  contingent  obligation  as  well  as  to  a  present  uncon- 
ditional obligation — B.G.B.  765. 

A  person  who  requests  another  to  give  credit  to  a  third  party 
is  liable  as  surety  for  such  third  party  to  the  extent  of  the  credit 
given  in  accordance  with  such  request ;  this  form  of  suretyship, 
which  is  called  Greditawftrag  {mandatum  crediti)  is  distinguishable 
in  some  ways  from  an  ordinary  guarantee ;  an  ordinary  guarantee 
is  invalid  unless  the  surety  has  bound  himself  in  writing,  or, 
being  a  mercantile  trader  in  the  full  sense  of  the  word  (36), 
has  given  the  guarantee  in  the  course  of  a  transaction  which 
on  his  side  is  a  mercantile  transaction  ^ ;  an  instruction  to  give 
credit,  on  the  other  hand,  imposes  the  liability  of  a  surety  on  the 
person  giving  the  instruction,  though  it  was  not  given  in  writing  ^ 
—B.G.B.  766,  778;  H.G.B.  350,  351. 

'■  If  the  surety  satisfies  the  obligation  incurred  by  an  informal  agreement, 
the  agreement  is  treated  as  valid,  with  the  result  that  the  surety  cannot 
recover  such  payment  as  an  '  indebitum '  (298),  as  he  might  have  done,  if  the 
agreement  had  been  invalid  for  all  purposes — B.G.B.  760. 

^  An  instruction  to  give  credit  in  the  above-mentioned  manner  differs  in 
its  effects  from  a  mere  undertaking  to  pay  for  work  done  for  another  or  for 
goods  supplied  to  another,  because  such  an  undertaking  is  binding,  even  if 
the  person  for  whom  the  work  is  done,  or  to  whom  the  goods  are  supplied, 
does  not  become  liable  as  principal  debtor.  Undertakings  of  the  latter  kind 
are,  under  English  law,  distinguished  from  guarantees,  and  do  not  therefore 
come  within  s.  4  of  the  Statute  of  Frauds  (see  Lakeman  u.  Mountstephen 
X.  K.  7  H.  L.  17),  but  an  instruction  to  give  credit  to  another  on  the  under- 
standing that  the  person  to  whom  credit  is  to  be  given  is  to  be  the  principal 
debtor,  and  the  person  who  gives  the  instruction  is  to  be  liable  as  surety, 
would  under  English  law  come  under  the  rules  relating  to  guarantees,  and 
would  therefore  be  required  to  be  in  writing. 
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2.  Extent  of  Surety^s  Liability 

272.  The  surety  is  liable  to  the  same  extent  as  the  principal 
debtor,  even  in  so  far  as  the  liability  of  the  latter  is  increased  by 
reason  of  his  default  or  mora  (252) ;  the  surety  is  not,  howeverj 
liable  in  respect  of  such  changes  in  the  principal  debtor's  liability 
as  are  brought  about  by  any  act-in-the-law  done  by  the  principal 
debtor  after  the  date  of  the  guarantee — B.G.B.  7Q7  (1). 

Illustration  :  If  the  surety  guarantees  that  the  principal  debtor 
will  return  a  picture  lent  to  him,  and  the  picture  is  destroyed  by  fire 
without  any  default  on  the  part  of  the  principal  debtor,  the  surety 
is  not  liable  if  the  principal  debtor  is  not  in  mora  solvendi  as  to  the 
return  of  the  picture.  If  he  is  in  mora  solvendi,  and  consequently 
liable  for  accidental  loss,  the  surety  is  equally  liable.  If  the 
time  for  the  return  of  the  picture  was  extended  after  the  date 
of  the  guarantee  by  agreement  between  the  principal  debtor  and 
the  creditor,  and  the  picture  was  destroyed  during  such  extended 
period,  the  surety  is  not  in  any  event  liable  for  the  loss. 

A  surety  is  liable  for  the  costs  of  enforcing  the  guaranteed 
claim  against  the  principal  debtor — B.G.B.  767  (2). 

The  rules  stated  above  are,  of  course,  applicable  in  so  far  only 
as  the  surety  has  not  limited  his  liability  to  an  aliquot  part  of  the 
guaranteed  debt,  or  to  a  fixed  maximum  amount.  They  are  also 
modified  in  the  event  of  a  continuous  guarantee  being  given  to 
secure  a  fixed  maximum  amount  of  indebtedness. 

3.  Defences  open  to  Surety 

273.  The  surety  may  avail  himself  of  any  defences  and  rights 
of  avoidance  and  of  set-off  to  which  the  principal  debtor  is  en- 
titled as  between  himself  and  the  creditor  ^ — B.G.B.  768,  770. 

In  a  case  not  coming  under  the  exceptional  rules  stated  below, 
a  surety  may  also  avail  himself  of  the  beneficium  eoscussionis 
{Einrede  der  Voramhlage),  by  virtue  of  which  he  may  require 
the  creditor  to  prove  that  he  has  obtained  a  judgment  against 
the  principal  debtor,  and  that  his  attempt  to  enforce  such  judg- 
ment was  unsuccessful — B.G.B.  771. 

^  He  may  avail  himself  of  a  defence  to  which  the  principal  debtor  was 
originally  entitled  but  ■which  was  waived  by  him.  If  the  principal  debtor 
is  dead,  the  sureti?'  is  not  entitled  to  derive  any  advantage  from  the  fact  that 
his  heirs  are  liable  to  a  limited  extent  only  (533) — B.O-.B.  768. 
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The  leneficiuhi  excussionis,  a  survival  from  Eoman  laWj  which 
has  never  penetrated  into  English  law,  is  excluded  in  any  of  the 
following  events : 

(1)  if  the  surety  is  a  mercantile  trader  in  the  full  sense  of  the 
word  (36)  and  the  guarantee  was  a  mercantile  transaction  on  his 
part— H.G.B.  349,  351 ; 

(2)  if  the  surety  has  expressly  waived  the  ieneficium  excussionis, 
or  agreed  to  be  liable  as  '  principal  debtor '  {Selbstschuldner) — 
B.G.B.  773  (1),  Nr.  1  ; 

(3)  if  the  difficulty  of  taking  judicial  proceedings  against  the 
principal  debtor  is  materially  increased  by  the  fact  that,  since  the 
date  of  the  guarantee,  he  has  removed  his  domicile,  his  business 
establishment,  or  his  place  of  residence — B.G.B.  773  (1),  Nr.  2 ; 

(4)  if  bankruptcy  proceedings  have  been  instituted  against 
the  principal  debtor,  or  if  it  may  be  assumed  from  the  circum- 
stances that  the  enforcement  of  a  judgment  against  him  would 
not  result  in  the  discharge  of  the  guaranteed  debt,  it  being  at  the 
same  time  impossible  to  obtain  satisfaction  by  the  sale  of  any 
movable  thing  pledged  to  the  creditor  or  subject  to  his  right  of 
lien— B.G.B.  773  (1),  Nrs.  3  and  4,  773  (2). 


4.  Eemedies  of  Sueety  against  Peincipal  Debtoe, 

a.   Bight  to  obtain  Release  from  Guarantee. 

274.  A  person  who  becomes  a  surety  at  the  principal  debtoi-'s 
request,  or  who  has  volunteered  his  suretyship  under  circum- 
stances which,  under  the  rules  as  to  voluntary  services  (301), 
place  him  in  the  position  of  a  mandatary  (232),  may  require  the 
principal  debtor  to  procure  his  release  from  the  suretyship  in  any 
of  the  following  events  : 

(1)  if  a  material  deterioration  of  the  principal  debtor's  financial 
position  has  taken  place ; 

(2)  if  the  difficulty  of  taking  judicial  proceedings  against  the 
principal  debtor  has  been-  materially  increased  after  the  date  of 
the  guarantee  by  a  change,  of  his  domicile,  place  of  business, 
or  residence ; 

(3)  if  the  principal  debtor  is  in  mora  solvencli  (152)  in  respect 
of  the  obligation  guaranteed  by  the  surety ;  .   , 
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(4)  if  the  creditor  has  obtained  a  final  judgment  against  the 
surety  for  the  performance  of  the  guaranteed  obligation. 

Where  the  principal  debtor^s  obligation  has  not  as  yet  matured, 
the  principal  debtor  may,  instead  of  procuring  the  release,  give 
security  (87)— B.G.B.  775. 

b.   Surety's  Eight  of  Subrogation. 

In  so  far  as  the  surety  satisfies  the  creditor,  the  claim  against 
the  principal  debtor,  with  all  securities  held  by  the  creditor  in 
respect  thereof,  becomes  vested  in  the  surety,  ipso  facto.  The 
surety  is  not  entitled  to  use  any  right  so  becoming  vested  in  him 
to  the  creditor's  detriment— B.G.B.  401,  774  (1). 

Illustration :  The  creditor's  claim  is  for  £300,  of  which  £200 
are  guaranteed ;  he  also  has  a  right  of  pledge  on  goods  belonging 
to  the  principal  debtor.  The  surety  pays  the  £200,  and  there- 
fore the  debt,  to  the  extent  of  £200,  becomes  vested  in  him,  and 
he  also  becomes  entitled  to  a  right  of  pledge  over  the  goods,  by 
way  of  security  for  his  claim  for  £200.  As  he  must  not  use  his 
rights  to  the  creditor's  detriment,  he  must  allow  the  creditor  to 
occupy  the  position  which  he  would  have  occupied  if  the  principal 
debtor  had  paid  off  the  £200.  As  this  would  not  be  the  case  if  he 
claimed  to  rank  pari  passu  with  the  creditor  in  respect  of  his  right 
of  pledge,  his  charge  for  £200  is  postponed  to  the  creditor's 
right  of  pledge  for  the  remaining  £100. 

5.  Rkmedies  of  Surety  against  Co-stjreties 

275.  All  persons  who  guarantee  the  performance  of  the  same 
obligation  are  deemed  co-sureties  {Mitbiirgen)  whether  any 
privity  exists  between  them  or  not;  the  co-sureties  are  liable 
as  joint  debtors  (182)— B.G.B.  769. 

The  mutual  rights  of  co-sureties  are  regulated  by  the  general 
rules  relating  to  the  mutual  rights  of  joint  debtors — 182  sub  (4) 
— B.G.B.  774  (2) ;  they  are  less  favourable  to  a  co-surety  who 
pays  off  the  guaranteed  debt  than  the  corresponding  rules  of 
English  law.'- 

^  TjDder  German  law  a  co-surety  cannot  proceed  against  the  other  co- 
sureties before  he  has  satisfied  the  debt ;  under  English  law  he  can  assert 
his  claim  for  contribution  as  soon  as  the  creditor  has  obtained  judgment 
against  him.  Under  German  law  a  creditor  cannot  in  the  first  instance 
claim  more  from  any  individual  co-surety  than  his  share  of  the  contribution, 
J)ut  if  he  cannot  obtain  payment  in  full  from  any  particular  co-surety,  he  can 
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6.    DiSCHAEGB   OF   SURETY 

a.   Where  the  G-uarantee  is  given  for  a  Definite  Time. 

276.  A  surety  who  is  entitled  to  the  ieneficium  excussionis 
(273)  becomes  discharged,  unless  the  creditor  immediately  on  the 
termination  of  the  period  for  which  the  guarantee  is  given,  takes 
proceedings  against  the  principal  debtor,  and  immediately  on  the 
termination  of  such  proceedings,  informs  the  surety  that  he  will 
assert  his  rights  against  him. 

A  surety  who  is  not  entitled  to  the  lenefioium  excussionis  is 
discharged  on  the  termination  of  the  period  for  which  the 
guarantee  is  given,  unless  the  creditor  immediately  on  the 
expiration  informs  him,  that  he  will  assert  his  rights  against 
him— B.G.B.  777  (1). 

b.   Discharge  brought  about  by  Creditor's  default. 

If  the  creditor  abandons  a  right  of  prioi'ity,  or  a  charge, 
or  a  right  of  pledge,  or  a  right  against  a  co-surety  serving 
as  collateral  security  for  the  guaranteed  debt,  the  surety  is  dis- 
charged to  the  extent  of  the  benefit  which  he  would  have  derived 
from  the  abandoned  right,  if  it  had  not  been  abandoned^ — 
B.G.B.  776. 

c.   Discharge  by  Notice  or  Death. 

The  rule  of  English  law  under  which  a  continuing  guarantee 
entered  upon  for  an  indefinite  time  may,  as  to  future  trans- 
actions, be  terminated  at  any  time,  unless  the  contrary  is  ex- 
pressly stipulated  {re  Grace  (1902)  1  Ch.  733),  though  not  expresslj' 
laid  down  by  any  definite  rule,  would  probably  be  upheld  under 

claim  a  share  of  the  deficiency  from  each  of  the  other  oo-aureties  ;  under 
English  law  the  full  amount  of  the  contribution  may  be  claimed  from  each 
co-sui'ety,  provided  that  the  claimant  does  not  ultimately  retain  more  than 
the  amount  due  to  him^— see  Merc.  Law  Am.  Act  1852  s.  5  ;  Wolmershausen  v. 
GuUick  (1893)  2  Ch.  514  ;  in  re  Parker  (1894)  3  Ch.  400. 

'  Under  English  law  any  change  in  the  relations  between  the  creditor  and 
the  principal  debtor  brought  about  after  the  date  of  the  guarantee  has  the 
effect  of  discharging  the  surety ;  under  German  law  the  surety's  liability 
cannot  be  increased  by  reason  of  any  such  change  (272),  but  the  change  in 
itself  does  not  discharge  the  surety. 

SCHUSTEB  Y 
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German  laWj  subject  to  certain  safeguards  as  to  the  period  of 
notice  &c. 

The  surety^s  death  does  not,  under  German  law,  put  an  end  to 
the  guarantee ;  in  the  ease  of  an  instruction  to  give  credit  (271) 
the  rules  as  to  the  effect  of  death  on  agreements  involving  the 
transaction  of  business  for  others  (231)  are  applied.  (As  to  the 
rules  of  English  law  on  this  subject  see  Coulthart  v.  Clementson 
5  Q.  B.  D.  43 ;  re  Silvester  (1895)  1  Ch.  573.) 


CHAPTER  VII:     ABSTRACT   AGREEMENTS 

1.  General  Statement 

277.  An  agreement  by  which  one  of  the  parties  incurs  a  lia- 
bility without  reference  to  the  reason  or  motive  inducing  him  to 
incur  such  liability  is  called  an  '  abstract  agreement '  {ahstrakter 
Yertrag). 

Under  English  law  such  an  agreement  if  made  under  seal  is 
not  inoperative  by  reason  of  its  abstract  nature.  Under  German 
law  the  abstract  nature  of  such  an  agreement  is  not  in  itself 
a  ground  of  nullity,  but  if  it  does  not  come  within  the  special 
rules  enumerated  below — 278-283 — its  performance  may  be 
resisted  under  the  rules  as  to  '  unjustified  benefits '  (298). 

3.  Abstract  Promises  and  Acknowledgment 
or  Liability 

278.  An  agreement,  by  which  a  performance  is  promised 
absolutely  {selbstandig),  or  by  which  the  existence  of  an  obligatory 
relation  is  acknowledged,  is  required  to  be  in  writing,  unless 
the  promise  or  acknowledgment  is  made  in  connexion  with 
an  agreed  account,  or  with  a  compromise,  or  by  a  mercantile 
trader  ^  (36)  in  connexion  with  a  transaction  which  on  his  side 
is  a  mercantile  transaction.  If,  according  to  the  nature  of  the 
transaction,  a  more  solemn  form  than  mere  writing  is  required 
(as  in  the  case  of  the  promise  of  a  gift  or  of  a  promise  to  convey 
land)  such  other  form  must  be  used— B.G.B.  780-782;  H.G.B. 
350,  351.  If  the  required  form  is  observed  the  performance  of 
the  agreement  cannot  be  resisted  under  the  rules  as  to  '  unjustified 
benefits^.  An  abstract  promise  is  called  Schuldversprechen ;  an 
abstract  acknowledgment  Schuldanerkenntnigs. 

1  The  rule  is  applicable  only  in  the  case  of  persons  who  are  mercantile 
traders  in  the  full  sense  of  the  word — B.G.B.  351. 

yS 
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3.  Orders  to  pay  Money  or  deliver  Fungibles  ;  CHEquES 

a.   Definitions. 

279.  An  order  to  pay  a  sum  of  money,  or  to  deliver  a  thing 
{Anwdsung),  may  mention  the  transaction  with  which  the 
order  is  connected  (as  when  A  orders  B  to  pay  C  the  sum  of 
£10  '  being  the  purchase  price  of  a  picture  bought  by  B  from 
A');  but  orders  to  pay  are  usually  given  absolutelyj  without 
any  reference  to  the  causa.  Cheques  (which  under  German  law 
are  not  biUs  of  exchange)  and  mercantile  delivery  orders  are  the 
most  important  instances  of  abstract  orders  to  pay  or  deliver ; 
bills  of  exchange,  though  of  a  similar  nature,  are  not  treated  as 
orders  to  pay  or  deliver,  and  will  be  referred  to  separately  (280). 
The  following  rules  are  applicable  to  all  written  orders  to  pay  or 
deliver,  money,  negotiable  instruments,  or  other  fungibles.  The 
person  to  whom  the  payment  or  delivery  is  to  be  made,  is  deemed 
authorized  to  receive  such  payment  or  delivery,  and  the  person 
to  whom  the  order  is  addressed  is  deemed  to  be  authorized  to 
make  the  payment  or  delivery  to  the  person  named  in  the  order ; 
but  neither  authority  becomes  operative,  before  the  order  has 
been  delivered  to  the  person  to  whom,  or  to  whose  order,  the 
payment  or  delivery  is  to  be  made — B.G.B.  783.  The  person 
issuing  the  order  is  called  Anweisender  (drawer);  the  person 
to  whom  or  to  whose  order  the  payment  or  delivery  is  to 
be  made  is  called  Anweimngsempfan^er  (payee) ;  the  person  to 
whom  the  order  is  addressed  is  called  Angewiesener  (drawee). 


b.   Acceptance. 

If  the  drawee  accepts  the  order  he  is,  as  between  himself  and 
the  payee,  bound  to  comply  with  its  tenor,  on  delivery  of  the 
document  on  which  the  order  is  written,  and  is  not  entitled  to 
avail  himself  of  any  defences  or  rights  of  set-ofE,  except  such  as 
are  available  between  him  and  the  payee — B.G.B.  784, 785.  The 
payee's  claim  arising  from  the  acceptance  is  barred  after  three 
years— B.G.B.  786. 
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c.   Transferability. 

An  order  to  pay  or  deliver,  which  is  issued  to  the  payee  or  his 
order  and  drawn  on  a  mercantile  trader,  and  is  not  made  con- 
ditional on  any  counter-performance  on  the  part  of  the  payee,  is, 
in  the  following  observations,  referred  to  as  'a  mercantile  order 
to  pay  or  deliver';  such  an  order  may  be  transferred  by  indorse- 
ment like  a  bill  of  exchange,  with  similar  consequences  as  to  the 
rights  of  the  indorsees  against  the  acceptor — see  280. 

An  order  to  pay  or  deliver  which  does  not  come  within  the 
definition  of  a  mercantile  order,  can  be  transferred  by  assignment 
in  writing  followed  by  delivery  to  the  assignee,  unless  the  trans- 
ferability is  expressly  excluded  by  the  drawer.  The  drawer 
cannot,  as  between  himself  and  the  drawee,  contend  that  the 
transferability  of  the  order  has  been  excluded,  unless  such  exclusion 
is  expressly  mentioned  in  the  text  of  the  order,  or  has  been  com- 
municated to  the  drawee.  If  the  drawee  accepts  such  an  order, 
while  it  is  in  the  hands  of  an  assignee,  he  cannot  as  against 
such  assignee,  make  use  of  any  defences  available  as  between  him 
and  the  payee ;  subject  to  this  exception  the  assignee  of  a  non- 
mercantile  order  is  not  in  a  better  position  than  the  assignee  of 
an  ordinary  obligatory  right  (irG)— H.G.B,  363  (1),  364,  365  j 
B.G.B.  792  (3). 

d.   Belations  between  Drawer  and  Payee. 

As  between  the  drawer  and  the  payee,  neither  the  transfer  of 
the  order  nor  its  acceptance  on  the  part  of  the  drawee  has  the 
effect  of  a  payment  or  delivery  to  the  payee ;  the  payee  is  not 
deemed  to  have  received  such  payment  or  delivery  from  the 
drawer  before  the  drawee  has  actually  made  such  payment  or 
delivery. 

A  payee  who,  on  refusal  of  acceptance  or  payment  or  delivery 
by  the  drawee,  fails  to  give  immediate  notice  to  the  drawer  is 
liable  in  damages ;  he  is  similarly  liable  if  he  fails  to  give 
immediate  notice  of  his  unwillingness  or  inability  to  present  the 
order  to  the  drawee— B.G.B.  788,  789. 

e.   Belations  between  Drawer  and  Drawee. 
The  mere  fact  that  the  drawee  is  indebted  to  the  drawer  does 
not  bind  him  to  accept  the  order,  or  to  effect  the  payment  or 
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delivery  to  which  it  refers.  If  the  drawer's  intention,  when 
issuing  the  order,  was  to  recover  a  debt  owing  to  him  by  the 
drawee,  payment  of  the  order  by  the  drawee  to  the  extent  of  the 
debt  has  the  effect  of  discharging  the  debt — B.G.B.  787. 

The  drawer  is  entitled  to  revoke  the  order,  as  long  as  it  is  not 
either  accepted  or  complied  with  by  the  drawee ;  such  revocation 
is  effective,  even  if  it  constitutes  a  breach  of  duty  as  between 
the  drawer  and  the  payee — B.G.B.  790. 

f.   EflFeet  of  Death  or  Supervening  Incapacity. 

The  death  or  supervening  incapacity  of  any  party  to  an  order 
of  the  above-mentioned  description  does  not  render  it  inoperative 
—B.G.B.  791. 

g.   Special  Bules  as  to  Cheques. 

Special  rules  relating  to  cheques  may  be  enacted  by  state  law 
— E.G.  (H.G.)  17;  but  except  in  Alsace-Lorraine,  where  the 
French  Statute  of  1865  as  to  cheques  is  still  in  force,  no  state 
legislation  exists  on  the  subject.  A  cheque  to  order  is  therefore 
generally  treated  as  an  unconditional  order  to  pay  money  on 
demand  drawn  on  a  mercantile  trader,  and  therefore  transferable 
by  indorsement;  the  rights  of  the  holder  of  a  cheque  under 
German  law  are  much  less  extensive  than  under  English  law ; 
an  English  holder  of  a  dishonoured  cheque  has  the  same  right  of 
recourse  as  the  holder  of  a  dishonoured  bill  of  exchange ;  under 
German  law,  on  the  other  hand,  the  holder  of  a  dishonoured 
cheque  has  no  claim  against  the  drawer  as  such,  and  has  only 
such  rights  against  his  immediate  predecessor  in  title  as  result 
from  the  particular  transactions  in  connexion  with  which  the 
cheque  was  indorsed  to  him — E.G.  vol.  44  p.  158. 

h.    Mercantile  Promises. 

An  unconditional  promise  made  by  a  mercantile  trader  to  pay 
or  deliver  money,  negotiable  instruments,  or  other  fungibles 
which  has  not  the  required  characteristics  of  a  promissory  note 
(280),  is  called  kaufmannigcher  VerpflicMungsschein,  and  is  trans- 
ferable and  negotiable  like  a  mercantile  order  to  pay  or  deliver 
— H.G.B.  363  (1). 
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4.  Bills  of  Exchange  and  Phomissoey  Notes 

a.    Definitions. 

280.  A  bill  of  exchange  {Wechsel)  is  a  mercantile  order  to 
pay  which  has  specific  characteristics^  and  is  subject  to  specific 
rules  of  law.  It  is  differentiated  under  German  law  from  the 
other  classes  of  mercantile  orders  to  pay  or  deliver  by  the  following 
characteristics : 

(1)  the  drawee  is  not  required  to  be  a  mercantile  trader ; 

(2)  it  must  contain  the  statement  that  it  is  a  bill  of  exchange; 

(3)  it  must  refer  to  the  payment  of  a  fixed  sum  of  money, 
which  must  be  mentioned  in  the  document ; 

(4)  it  must  indicaite  the  time  and  place  of  payment ; 

(5)  it  must  be  intended  to  be  discharged  by  one  single  payment 
on  a  specified  date  or  at  sight,  or  on  the  expiration  of  a  specified 
period  after  the  date  of  issue,  or  after  sight,  or  at  the  time  of 
a  specified  fair  or  market;  (the  other  specific  requirements, 
prescribed  by  Bills  of  Exchange  Law,  namely  :  indication  of  name 
of  payee,  signature  of  drawer,  and  name  of  drawee,  are  also 
essential  to  other  mercantile  orders  to  pay.) — W.O.  4. 

A  promissory  note  stands  in  the  same  relation  to  a  mercantile 
promise  to  pay  as  a  bill  of  exchange  to  a  mercantile  order  to  pay ; 
the  maker  of  a  note,  instead  of  instructing  another  to  make 
a  payment,  promises  a  payment  to  be  made  by  himself,  which 
payment  has  to  be  effected  at  the  place  indicated  in  the  note  or, 
if  no  such  place  is  indicated,  at  the  place  of  issue ;  subject  to  the 
modifications  necessitated  by  this  difference,  the  essential  require- 
ments of  a  promissory  note  are  the  same  as  those  of  a  bill  of 
exchange— W.O.  96,  97. 

b.   Iiiabilities  and  Bights  of  Parties  to  Bills  of  Exchange 
and  Promissory  Notes. 

The  special  consequences  resulting  from  the  negotiability  of 
bills  of  exchange  and  promissory  notes  have  already  been  referred 
to  (177,  178).  The  liability  of  every  party  to  any  such  instru- 
ment according  to  the  German  theory  is  deemed  to  be  the 
result  of  a  unilateral  act.  The  obligation  of  the  acceptor  of 
a  bill  to  pay  its  amount  to  the  lawful  holder  at  maturity  is 
deemed  to  be  independent  of  the  contractual  relation  between 
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him  and  the  drawer^  or  the  person  for  whose  account  the  bill  was 
drawn.  In  the  same  way,  the  liability  of  the  drawer  and 
every  indorser  of  a  bill  to  pay  the  amount  of  any  claim  to 
which  a  lawful  holder  may  be  entitled  in  the  event  of  such 
bill  being  dishonoured  is  deemed  to  be  independent  of  the 
contractual  relation  existing  between  the  drawer  and  the  payee, 
or  between  an  indorser  and  his  immediate  indorsee.  The  act  of 
accepting,  drawing,  or  indorsing  is  accordingly  looked  upon  as 
a  unilateral  act  creating  an  obligation,  the  performance  of  which 
may  be  enforced  by  every  lawful  holder  of  the  bill,  not  because 
he  is  the  assignee  of  a  contractual  right,  but  independently  of 
any  contractual  right. 

Illustration :  A  accepts  a  bill  drawn  by  B,  payable  at  three 
months'  date,  on  the  understanding  that  B  will  put  him  into 
possession  of  the  necessary  funds  before  maturity.  The  bill  is 
drawn  to  ^'s  own  order  and  indorsed  by  him  in  blank. 
C  obtains  possession  of  the  bill,  and,  without  being  authorized 
by  B,  negotiates  it  with  D,  who  gives  full  value  for  it.  I)  can 
claim  payment  from  A,  notwithstanding  the  fact  that  B  has  not 
put  him  into  possession  of  funds.  If  A  fails  to  pay  at  maturity 
2>  has  a  right  of  recourse  against  B,  notwithstanding  the  fact 
that  he  did  not  receive  any  value  for  the  bill  and  that  the  bUl  was 
negotiated  against  his  will. 

The  holder  of  a  bill  of  exchange  has  a  right  of  recourse 
against  the  indorser s  and  the  drawer,  in  the  event  of  its  non- 
payment at  maturity,  if  he  complies  with  the  following  rules  ^ : 

(1)  the  bill  must  be  presented  at  the  proper  time; 

(2)  the  fact  of  non-payment  must  be  authenticated  by  a  docu- 
ment called  '  Protest  ■*,  which  must  be  drawn  up  by  a  notary  or 
process-server,  unless  such  document  is  dispensed  with  by  an 
express  statement  on  the  face  of  the  bill ; 

(3)  notice  of  dishonour  must  be  given  within  a  specified  short 
period  to  the  holder's  immediate  predecessor  in  title — W.O. 
41-43,  45-55. 

The  holder's  right  against  the  acceptor  is  not,  as  a  general 
rule,  lost  by  failure  to  present  at  the  proper  time,  or  to  have 

^  Under  English  law  the  holder  has  a  right  of  recourse  in  the  event  of 
non-acceptance — B.E.A.  1882  s.  43  (2) — but  no  similar  right  exists  in  German 
law.  On  the  other  hand  German  law  empowers  the  holder,  in  the  event  of 
the  acceptor's  insolvency,  to  claim  security — W.O.  29 — which  right  does  not 
exist  in  English  law. 
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a  protest  taken  out  in  a  case  of  non-payment;  but  where  the 
bill  is  payable  at  the  place  of  business  or  residence  of  any  party 
other  than  the  acceptor,  the  right  against  the  latter  is  lost  if 
the  formalities  as  to  presentation  and  protest  are  neglected — 
W.O.  43,  44. 

The.  holder's  rights  against  the  several  parties  liable  to  him 
in  ease  of  non-payment  are  subject  to  specified  short  periods  of 
prescription— W.O.  77-80. 

Under  English  law  similar  rules  are  applied  but  presentation 
or  protest  is  not,  in  the  absence  of  an  express  stipulation  to 
the  contrary,  required  for  the  purpose  of  safeguarding  the  holder's 
right  against  the  acceptor  (Bills  of  Exchange  Act  1882  s.  52), 
and  there  are  no  special  rules  as  to  prescription. 

The  rights  and  duties  of  parties  to  promissory  notes  are  similar 
to  the  rights  and  duties  of  parties  to  bills  of  exchange.  If 
a  promissory  note  is  payable  at  the  place  of  business  or  residence 
of  a  person  other  than  the  maker,  presentation  and  protest  in 
case  of  non-payment  are  required  for  the  purpose  of  safeguarding 
the  holder's  rights  against  the  maker,  but  subject  to  this  exception 
the  rights  against  the  maker  of  a  promissory  note  are  not  lost 
by  reason  of  failure  to  present  at  the  proper  time  or  to  make 
a  protest — W.O.  98-100.  As  to  English  law  see  B.E.A. 
1882  s.  89. 

5.  Obligations  to  Beaeer 

281.  The  definition  of  an  obligation  to  bearer  given  above  (179) 
shows  that  such  an  obligation,  like  a  promissory  note,  binds  the 
promisor  to  perform  his  promise  for  the  benefit  of  the  lawful 
holder  of  the  instrument — B.G.B.  793  j  but  it  is  distinguished 
from  a  promissory  note  and  from  a  mercantile  promise  to  pay  or 
deliver  by  the  following  characteristics : 

(1)  the  promise  need  not  refer  to  the  payment  of  money  or 
even  to  the  delivery  of  a  thing ;  thus  a  promise  to  cut  the  bearer's 
hair  against  delivery  of  the  document  containing  the  promise 
is  an  obligation  to  bearer  within  the  meaning  of  German  law ; 

(2)  it  may  be  made  subject  to  the  performance  of  a  condition; 

(3)  periodical  performance  may  be  promised,  and,  in  the  ease 
of  an  obligation  for  the  payment  of  money,  interest  coupons 
may  be  attached; 
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(4)  the  time  and  place  of  performance  need  not  be  mentioned ; 

(5)  the  promise  is  not  made  to  any  particular  payee  on  his 
order  but  to  the  bearer,  which  expression  means  the  lawful 
holder  of  the  instrument. 

Any  person  who  has  a  right  of  disposal  over  the  instrument  is 
deemed  to  be  its  lawful  holder  and  entitled  against  delivery  of 
the  instrument  to  the  performance  of  the  obligation  to  which  it 
refers;  the  promisor  is,  howeverj  duly  discharged  even  if  he 
pays  to  a  holder  who  has  no  right  of  disposal  over  the  instrument 
— B.G.B.  793  (1). 

The  promisor's  obligation  is  created  by  the  execution  of  the 
document^ ;  if  the  instrument  itself  makes  its  validity  dependent 
on  a  particular  form  of  execution,  such  form  must  be  complied 
with.^  In  the  absence  of  any  express  stipulation  to  the  contrary, 
an  obligation  is  deemed  to  be  duly  signed  by  the  promisor  if  his 
signature  is  reproduced  by  mechanical  process  in  accordance  with 
his  instructions— B.G.B.  793  (3),  794. 

An  obligation  to  bearer  has  all  the  characteristics  of  a  negotiable 
instrument  (177). 

Peculiar  rules  exist  as  to  prescription,  both  as  regards  the  prin- 
cipal obligation  and  also  as  to  interest  and  similar  accessories — 
B.G.B.  801-803. 

6.  Meecantile  Account  Stated 

282.  It  is  usual  for  mercantile  traders  of  a  certain  class  to 
enter  into  a  kind  of  agreement  with  their  customers  which  in 
German  terminology  is  called  Kontokorrent-  Vertrag ;  under  such 
an  agreement  a  customer's  transactions  are  shown  by  successive 
entries  on  both  sides  of  his  account,  a  balance  being  struck  at 
periodical  intervals ;  as  soon  as  the  balance  is  struck  the  mutual 
claims   resulting  from  the  transactions  shown  by  the  previous 

'  This  shows  that  the  act  is,  in  its  character,  unilateral ;  if  a  document 
duly  executed  but  not  intended  to  be  issued,  comes  into  the  hands  of 
a  lawful  holder,  he  is  entitled  to  avail  himself  of  his  rights  as  such  lawful 
holder— B.G.B.  794  (1). 

°  State  legislation  may  determine  that,  as  regards  obligations  to  bearer 
issued  by  the  State,  or  certain  public  bodies,  a  particular  form  of  execution 
is  to  be  observed,  and  that  an  instrument  to  bearer  executed  in  another  form 
is  to  be  invalid,  notwithstanding  the  fact  that  the  requirement  as  to  form 
does  not  appear  on  the  face  of  the  instrument — E.G.  100. 
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entries  are  deemed  to  be  dischargedj  and  an  abstract  obligation 
to  pay  the  balance  is  imposed  on  the  party  who  is  found  to 
be  the  debtor  thereof.  An  account  kept  in  this  manner  is  called 
Kontokorrent,  or  lanfende  Bechnung.^ 

Notwithstanding  the  fact  that  the  individual  items  of  the 
account  disappear  as  soon  as  the  balance  is  struck,  the  securities 
for  any  individual  claim  are  not  thereby  released. 

If  a  judgment  creditor  of  one  of  the  parties  has  obtained  an 
order  attaching  the  balance  due  to  such  party  on  such  current 
account,  the  other  party  to  the  account  is  precluded  as  between 
himself  and  the  judgment  creditor  from  setting  off  against  such 
balance  any  subsequent  items  appearing  on  the  account  and 
resulting  from  business  entered  upon  after  the  date  of  the 
attachment— H.G.B.  355-357. 

'  Interest  may  be  charged  on  the  balance  of  such  an  account,  notwith- 
standing the  fact  that  it  is  in  the  nature  of  compound  interest — see  106. 


CHAPTER  VIII:  PUBLIC  OFFERS  OF  REWARD 

283.  Undek  English  law  a  public  offer  o£  a  reward  is  looked 
upon  as  an  offer  of  an  agreement  which  becomes  binding  by  its 
acceptancCj  the  acceptance  being  implied  from  the  fact  that 
a  party  to  whom  the  offer  was  known  performs  the  act  for 
which  the  reward  is  promised  (Carlill  v.  Carbolic  Smoke  Ball 
Company  (1893)  1  Q.  B.  256).  German  law,  on  the  other  hand, 
looks  upon  such  a  promise  as  a  binding  unilateral  act.  This  is 
shown  by  the  fact  that  a  person  performing  the  act  for  which 
the  reward  is  promised  has  a  claim  against  the  promisor,  not- 
withstanding the  fact  that  the  act  was  performed  in  ignorance 
of  the  offered  reward— B.G.B.  657. 

The  offer  may  be  made  irrevocable;  an  offer  limited  to 
a  specified  period  is,  in  the  absence  of  any  contrary  indication, 
deemed  to  be  irrevocable  during  such  time;  where  the  offer  is 
revocable,  the  revocation  is  ineffective  unless  it  is  published  in 
the  same  way  as  the  offer,  or  notified  by  direct  communication 
to  the  party  concerned;  a  revocation  after  the  performance  of 
the  act  is  ineffectual,  even  if  the  promisor  when  revoking  the 
offer  was  ignorant  of  the  performance — B.G.B.  658. 

As  between  several  parties  claiming  the  reward,  priority  of 
performance  is  decisive;  where  the  performance  of  several 
claimants  is  contemporaneous,  the  reward  must  be  divided 
between  them,  unless  it  is  in  its  nature  indivisible  (157  note  1), 
in  which  event  it  must  be  decided  by  lot  which  party  is  to  take 
the  reward;  if  several  persons  have  contributed  to  the  result 
for  which  the  reward  is  claimed,  the  promisor,  on  dividing  the 
reward  between  them,  must  consider  the  comparative  share  of 
each  claimant  in  the  accomplishment  of  the  result;  the  parties 
are  not  bound  by  a  manifestly  unjust  decision,  and  may  in  such 
a  case  ask  for  lodgment  of  the  reward  with  a  public  authority 
<164)— B.G.B.  659,  660. 

The  offer  of  a  prize  to  be  competed  for  by  several  parties  is 
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not  binding  unless  a  time  is  fixed  for  the  closing  of  the  com- 
petition. The  decision  on  the  award  rests  with  the  umpire  or 
umpires  named  in  the  public  announcement,  and  if  no  such 
umpire  is  named,  with  the  promisor ;  in  the  case  of  equality  of 
merit  the  question  is  decided  by  drawing  of  lots.  The  promisor 
is  not  entitled  to  claim  any  proprietary  right  in  any  work  for 
which  the  prize  is  offered,  unless  this  is  expressly  stipulated  for 
in  the  announcement  of  the  competition — B.G.B.  661. 


SECOND   SUB-DIVISION 

OBLIOATIONS  CREATED  OTHERWISE  THAN  BY 
AGT-IN-THE-LAW 

CHAPTER  I:   UNLAWFUL  ACTS 

1.  General  Statement 

284.  Under  Roman  law  there  was  no  general  rule  by  virtue 
o£  which  a  person  injured  by  an  unlawful  act  was  entitled  to 
claim  compensation  from  the  wrongdoer.  A  liability  was  imposed 
in  respect  of  certain  specified  injuries  to  the  person  or  property, 
but  the  satisfaction  to  the  injured  person  was  more  in  the  nature 
of  a  penalty  than  of  compensation  for  the  damage  suffered  by 
him,  and  this  penal  character  of  the  liability  for  torts  was  demon- 
strated by  various  results,  as  for  instance  by  the  rule  according 
to  which,  in  the  ease  of  some  kinds  of  torts,  each  of  several 
wrongdoers  had  to  pay  the  full  penalty  ('  nam  ex  lege  Aquilia 
quod  alius  praestitit  alium  non  relevat  cum  sit  poena,'  Dig.  9,  3, 
11,  §  3),  and  above  all  by  the  rule  as  to  the  extinction  of  the 
claim  on  the  death  of  the  wrongdoers  or  of  the  injured  person,^ 
which  to  a  certain  extent  is  still  preserved  in  English  law. 

The  German  common  law  gradually  substituted  the  principle 
of  compensation  for  the  principle  of  punishment,  and  consistently 
with  that  principle  made  the  heirs  of  the  wrongdoer  liable  for 
the  compensation  to  the  extent  of  the  value  of  the  wrongdoer's 
estate ;  the  claims  of  the  injured  person  did  not,  however,  pass 
to  his  heirs,  unless  an  action  for  their  enforcement  was  commenced 
in  his  lifetime. 

The  Prussian  Code  for  the  first  time  established  a  general 
liability  for  every  act  done  wilfully  or  negligently  by  which 

1  Under  Roman  law  the  heir  of  the  wrongdoer  was  not,  however,  allowed 
to  profit  by  the  wrong  (Dig.  50,  17,  38),  and  the  Canon  law  (cap  5  x  de 
raptoribua  5,  17)  made  the  heir  liable  even  where  the  estate  had  derived  no 
benefit  from  the  tort. 
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a  person's  health,  liberty,  honour,  or  property  was  injured — 
A.L.R.  16,  1-10 — and  the  Code  Napoleon  has  similar  general 
enactments  (ss.  1383,  1383). 

The  B.G.B.  has  a  general  clause  imposing  liability  for  damage 
done  by  unlawful  acts,  and  a  number  of  subsidiary  clauses  dealing 
with  particular  instances  j  certain  special  kinds  of  damage  done 
by  unlawful  acts  are  further  provided  for  by  separate  statutes. 

The  right  to  compensation  for  pecuniary  loss  does  not,  under 
the  present  law,  become  extinguished  either  by  the  death  of  the 
wrongdoer  or  by  the  death  of  the  injured  person  ;  but  the  right 
to  damages  for  physical  or  mental  suffering,  which,  as  mentioned 
above — 168  a — is  recognized  in  certain  classes  of  cases,  does  not 
pass  to  the  heirs  of  the  injured  person — B.G.B.  847. 

Under  English  law,  actions  in  respect  of  torts  are  frequently 
brought  for  the  sole  purpose  of  asserting  a  right  (as  in  actions 
for  trespass)  or  merely  for  vindicating  the  plaintiff's  character  (as 
in  actions  for  libel  and  slander) ;  under  German  law  damages  are 
not  awarded  unless  a  claim  for  substantial  compensation  can  be 
proved ;  a  judgment  for  nominal  damages  in  an  action  founded 
on  an  unlawful  act  is  therefore  impossible,  but  the  relief  granted 
in  such  an  action  may,  as  shown  above — 148 — consist  in 
restitution  in  kind. 

The  rules  determining  liability  for  the  unlawful  acts  of  others, 
and  the  rules  as  to  the  nature  of  the  compensation  to  which  the 
injured  person  is  entitled  have  been  discussed  above — 150  sub  b, 
168,  169.  The  rules  as  to  contributory  default  are  referred  to 
sub  149. 

2.  Capacity  to  commit  Unlawful  Acts 

285.  As  mentioned  above — 92 — the  capacity  for  committing 
unlawful  acts  is  regulated  by  rules  entirely  distinct  from  the 
rules  governing  the  capacity  for  acts-in-the-law.  A  person 
belonging  to  one  of  the  following  classes  is  not  generally 
responsible  for  damage  inflicted  by  an  unlawful  act : 

(1)  an  infant  under  the  age  of  7— B.G.B.  828  (1) ; 

(2)  an  infant  between  the  ages  of  7  and  18,  or  a  deaf  and 
dumb  person,  who  at  the  time  of  the  commission  of  the  act  did 
not  possess  the  degree  of  intelligence  necessary  for  realizing  his 
responsibility— B.G.B.  828  (2); 
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(3)  a  person  committing  the  unlawful  act  in  a  state  of  uncon- 
sciousness, or  in  a  state  of  morbid  disturbance  of  the  intellectual 
faculties  excluding  the  free  exercise  of  the  powers  of  volition  ^ — 
B.G.B.  839. 

If  compensation  cannot  be  recovered  from  a  person  liable  for 
the  unlawful  act  of  the  incapable  person  under  the  rules 
mentioned  above — 150  sub  b — the  Court  may  order  the  incapable 
person  to  pay  such  compensation  as  seems  equitable  under  the 
circumstances,  having  regard  especially  to  the  relative  pecuniary 
situations  of  the  parties,  and  so  that  the  party  ordered  to  pay 
compensation  shall  not  in  any  event  be  deprived  of  the  means  of 
maintaiaing  himself  in  accordance  with  his  station  in  life,  or  of 
complying  with  his  legal  duties  as  to  the  maintenance  of  others 
—412  sub  (9),  480,  431— B.G.B.  829.^ 

There  is  an  apparent  difference  between  the  rules  of  German 
and  English  law  as  to  the  capacity  for  unlawful  acts,  which, 
however,  on  closer  examination,  proves  unimportant.  Under 
English  law,  neither  infancy  nor  any  other  ground  of  incapacity 
affects  the  liability  for  torts,  but  as  a  tort  must  be  committed 
either  wilfully  or  negligently,  a  person,  who,  without  any  default 
on  his  part,  is  in  a  mental  condition — whether  permanent  or 
temporary — which  prevents  him  from  foreseeing  the  probable 
consequences  of  any  particular  act,  is  not  under  any  circumstances 
liable  in  tort  for  the  consequences  of  such  act.  The  principal 
difference  between  the  rules  of  German  and  English  law  as  to 
the  responsibility  of  infants  and  mentally  deficient  persons  for 
torts  lies  in  the  fact  that  under  German  law  the  general  mental 
condition  may  be  inquired  into  in  the  case  of  persons  not  having 
attained  the  age  of  18,  and  deaf  and  dumb  persons,  while  under 
English  law  a  party,  whatever  his  age  or  general  mental  condition 
may  be,  is  not  released  from  his  liability  for  damaging  acts, 
unless  he  can  prove  that  the  mental  condition  under  which  the 
particular  act  was  done  made  him  incapable  of  foreseeing  its 

'  If  the  disturbance  was  temporary  and  brought  about  by  the  voluntary 
use  of  stimulants,  or  narcotics,  the  person  suffering  thereunder  is  responsible 
in  the  same  way  as  if  the  damage  had  resulted  from  his  negligence — B.G.B. 
829. 

^  This  obligation  can  hardly  be  characterized  as  an  obligation  '  ex  delicto '  ; 
it  rather  belongs  to  the  group  of  obligations  created  by  outside  circumstances 
referred  to  below  (297). 
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probable  consequences.  The  absolute  incapacity  o£  infants  under 
the  age  of  7  existing  under  German  law  is  of  no  practical 
importance^  as  it  is  hardly  conceivable  that  a  child  of  such  tender 
age  would  be  held  liable  for  a  tort  in  any  country. 

3.  Parties  entitled  to  claim  Compensation 

286.  An  unlawful  act  frequently  injures  persons  other  than 
the  immediate  victim.  The  immediate  victim  is  always  entitled 
to  compensation^  but  German  law  also  recognizes  the  rights  of 
the  following  classes  of  persons  : 

(1)  the  person  whose  duty  it  is  to  pay  the  funeral  expenses  of 
a  person  killed  by  an  unlawful  act  is  entitled  to  the  re-imburse- 
ment  of  such  expenses — B.G.B.  844  (1) ; 

(2)  any  person  entitled  to  be  maintained  by  a  person  killed  by 
an  unlawful  act,  or  who  would  have  been  so  entitled  if  the  death 
had  not  taken  place  (including  any  nasciturus  in  existence,  but 
unborn  at  the  time  of  such  death)  has  a  claim  to  be  compensated 
for  the  loss  of  maintenance  during  the  time  during  which  the 
right  to  maintenance  would  have  continued  to  be  operative, 
having  regard  to  the  probable  duration  of  the  life  of  the  person 
killed  by  such  unlawful  act;  the  compensation  is  payable  by 
means  of  periodical  payments — B.G.B.  844  (2) ; 

(3)  any  person  entitled  by  law  to  the  services^  of  a  person 
killed  or  injured  by  an  unlawful  act  is  entitled  to  compensation 
in  respect  of  the  loss  of  such  services. 

The  rights  to  which  the  classes  of  persons  severally  mentioned 
above  are  entitled  in  the  event  of  the  death  of  the  direct  victim 
of  an  unlawful  act  are  of  course  entirely  distinct  from  any  rights 
which  his  heirs  may  have  as  representatives  of  his  estate. 
Thus  a  right  to  compensation  for  the  medical  expenses,  and  loss 
of  income  during  the  period  preceding  the  death,  may  be  asserted 
by  the  heirs  concurrently  with  the  claims  of  persons  injured  by 
loss  of  maintenance  or  loss  of  services. 

The  fact  that  the  injury  to  the  indirect  victims  of  the  unlawful 
act  is  treated  as  an  independent  tort,  giving  rise  to  a  separate 
claim  for  compensation,  would  logically  lead  to  the  conclusion 
that  the  contributory  default  (149)  of  the  direct  victim  does  not 
bar  or  reduce  the  claims  of  such  indirect  victims  j  it  is,  however, 
^  Eights  to  services  arise  under  family  law— see  412,  440. 

SCHDSTEB  Z 
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expressly  provided  that  such  contributory  default  has  the  same 
effect  on  the  claims  of  the  indirect' victims,  as  on  those  of  the 
direct  victim,  or  of  his  heirs — B.G.B.  846, 

The  right  of  the  indirect  victims  of  an  unlawful  act  to  obtain 
compensation  for  damage  suffered  thereby  is  recognized  in 
English  law  to  a  very  limited  extent.  Under  Lord  Campbell's 
Act  certain  relatives  of  persons  killed  by  a  wrongful  act,  neglect, 
or  default,  are  entitled  to  compensation,  and  in  cases  of  seduction 
the  person  entitled  to  the  services  of  the  seduced  female  (whether 
under  any  contract  for  services  or  otherwise)  is  entitled  to 
damages ;  but,  while  under  German  law  the  obligation  to  compen- 
sate the  person  indirectly  injured  exists  concurrently  with  the 
obligation  to  compensate  the  direct  victim  of  the  unlawful  act 
or  his  estate,  English  law,  wherever  the  right  of  an  indirect 
victim  is  recognized,  deprives  the  direct  victim  or  his  estate 
of  his  right  to  compensation, 

4.  Definition  and  Classification  of  Unlawful  Acts 
confereing  elght  of  compensation 

a.  General  Hules  as  to  Unlawful  Acts. 

287.  Any  unlawful  act  coming  under  one  of  the  following 
heads  gives  rise  to  a  claim  for  damages  under  the  general  rules : 

(1)  any  act  done  wilfully  or  negligently  by  means  of  which 
a  right  belonging  to  certain  specified  classes  of  absolute  rights 
is  infringed— B.G.B.  823  (1) ; 

(2)  any  act  done  wilfully  or  negligently  by  means  of  which 
an  express  provision  of  law  intended  for  the  protection  of  others 
is  infringed— B.G.B.  823  (2) ; 

(3)  any  act  done  wilfully  by  means  of  which  damage  is  done 
to  another  in  a  manner  contra  lonos  mores — B.G.B.  826. 

The  absolute  rights  referred  to  under  the  first  head  are :  the 
right  to  freedom  from  violence,  the  right  to  health,  the  right  to 
liberty,  the  right  of  ownership,  and  other  rights  similar  to  the 
right  of  ownership.^  An  obligatory  right  is  not  within  the 
rights  mentioned  under  the  first  head.     Therefore  the  fact  that 

'  The  expression  sonstiges  Recht  is  somewhat  freely  translated  by  'right 
similar  to  the  right  of  ownership  ',  but  the  translation  is  warranted  by  the 
interpretation  put  on  the  original  words  by  the  authoritative  legal  tribunals 
and  textbook  writers. 


UNLAWFUL  ACTS  339 

C  induces  A  to  break  an  agreement  entered  upon  between  A  and 
B,  does  not  in  itself  entitle  B  to  claim  damages  from  C.  (R.G. 
Vol.  57  p.  138;  ibidem  p.  353.)  An  act  violating  one  of  these 
specified  rights  is  unlawful,  if  it  is  not  done  in  exercise  of  any- 
right  to  which  the  person  doing  the  act  is  entitled  (e.g.  the 
right  of  self-defence,  or  self-help),  or  by  virtue  of  any  authority 
conferred  by  public  law  (e.  g.  the  authority  of  public  officers  to 
restrain  the  liberty  of  individuals  or  to  remove  property  in 
certain  events),  or  with  the  consent  of  the  injured  person.  The 
consent  of  the  injured  person  is,  however,  inoperative  if,  having 
regard  to  the  nature  of  the  act,  the  giving  of  such  consent 
is  contra  bonos  mores. 

The  acts  coming  under  the  second  head  are  acts  infringing 
absolute  rights  protected  by  statutory  provisions,  but  not  in- 
cluded in  the  specified  rights  mentioned  above  (e.g.  acts  wil- 
fully or  negligently  disturbing  possessory  rights  or  the  enjoyment 
of  servitudes,  both  rights  being  protected  by  express  provisions 
of  law)— 311,  351. 

The  acts  coming  under  the  third  head  are  damaging  acts 
of  any  kind  done  wilfully  and  so  as  to  be  contra  honos  mores. 
The  expression  '  wilful '  {vorsatzlich),  as  mentioned  above  (148), 
is  not  synonymous  with  '  intentional '.  A  person  causes  damage 
'  wilfully  ■"  iE  the  act  or  omission  causing  the  damage  is  done 
with  the  consciousness  of  its  damaging  effect  (see  R.G.  Vol.  57 
on  p.  241).  An  act  done  with  no  other  intention  than  of 
causing  damage  to  another  would  clearly  be  an  act  contra  lonos 
mores,  and  come  under  the  third  head  on  that  ground;  but 
even  where  there  is  no  such  intention  an  act  may  be  contra  lonos 
mores.  In  a  recent  case  which  came  before  the  B-.G-.,  an  asso- 
ciation, comprising  the  whole  of  the  employers  belonging  to 
a  particular  branch  of  industry,  passed  a  resolution  preventing 
the  further  employment  of  a  particular  workman  by  any  member 
of  the  association;  it  was  held  that  the  resolution  constituted 
an  unlawful  act,  as  it  was  contra  lonos  mores  to  deprive  a  work- 
man of  the  possibility  of  earning  his  living  in  the  branch  of 
industry  for  which  he  was  specially  qualified,  without  a  suf- 
ficient reason  (which  in  the  case  before  the  Court  was  held  to 
be  absent) — R.G.  Vol.  57  p.  418.  A  person  inducing  another 
to  break  an  agreement,  though  not  violating  one  of  the  rights 

z2 
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enumerated  under  the  first  head^  may  yet  commit  an  unlawful 
act  if  his  conduct  can  be  regarded  as  contra  honos  mores. 

Conspiracy  with  regard  to  an  act  not  unlawful  in  itself  is  not 
theoretically  noticed  in  German  law,  but  the  combination  of 
several  persons  in  an  act  causing  serious  damage  to  another  woiild 
no  doubt  be  looked  upon  in  most  cases  as  an  aggravating  element. 

In  the  result  the  general  rules  of  German  law  as  to  responsi- 
bility for  damage  done  by  acts  lawful  in  themselves,  but 
becoming  unlawful  by  reason  of  the  motive  for  which  or  the 
manner  in  which  they  are  done,  do  not  materially  differ  from  the 
rules  of  English  law  as  established  by  the  recent  cases,  AUen  v. 
Flood  (1898)  A.  C.  1 ;  Quinn  v.  Leathem  (1901)  A.  C.  495  ; 
Giblan  v.  National  Labourers'  Union  (1903)  2  K.  B.  600  (see 
particularly  the  judgment  of  Romer  L.J.  on  pp.  619,  620, 
which  expresses  the  same  principles  as  those  contained  in  the 
last-mentioned  decision  of  the  R.G.). 

Actions  for  personal  injuries,  false  imprisonment,  and  trespass 
relate  to  the  class  of  acts  described  above  sub  (1),  as  also  do 
actions  for  the  infringement  of  rights  relating  to  firm  names, 
trade  marks,  and  similar  rights,  in  so  far  as  they  are  not  pro- 
tected by  special  statutes;  actions  for  deceit,  misappropriation, 
wrongful  conversion,  and  defamation,  relate  to  the  class  of 
acts  described  sub  (2),  in  so  far  as  the  damaging  act  is  dealt 
with  by  criminal  law;  in  so  far  as  this  is  not  the  case,  the 
manner  in  which  the  act  is  committed  may  bring  it  under 
class  (3), 

b.   Rules  as  to  Specific  Classes  of  Unlawful  Acts, 
aa.  Defamation. 

288.  Wilful  defamation  is  an  offence  against  the  criminal  law 
(St.G.B.  186,  187),  and  therefore  also  an  unlawful  act  entitling 
the  injured  party  to  compensation;  this,  where  no  pecuniary 
damage  is  inflicted,  means  restitution  (167);  where  pecuniary 
damage  is  inflicted  the  injured  party  may  either  claim  a  judicial 
penalty  (172)  not  exceeding  6,000  Marks— St.G.B.  188— or 
damages. 

Negligent  defamation  is  not,  as  a  general  rule,  deemed  an 
unlawful  act,  but  a  person  who  makes  or  publishes  an  untrue 
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statement  which  is  likely  to  injure  the  credit  o£  another^  or  to 
curtail  his  earning  powers,  is  liable  to  compensate  such  other; 
ignorance  of  the  untruth  o£  the  statement  is  no  ground  of 
excuse  if  such  untruth  would  have  been  discovered  by  the  exer- 
cise of  proper  care — B.G.B.  824  (1).  (As  to  defamation  by 
a  competitor  in  trade  see  post  sub  (4).)  The  compensation 
must  not  exceed  the  pecuniary  loss,  and  ought  not  to  include 
a  solatium  for  wounded  feelings  or  annoyance  (168  a). 

If  the  person  making,  or  the  person  receiving,  the  libellous 
statement  is  justifiably  interested  in  the  information  conveyed 
thereby,  no  compensation  can  be  claimed  if  the  person  making 
the  allegation  was  ignorant  of  its  untruth — B.G.B.  824  (2). 

The  principal  characteristics  differentiating  German  from 
English  law,  as  to  claims  for  compensation  arising  in  cases 
of  defamation  may  be  summarized  as  follows  : 

(1)  there  is  no  distinction  in  German  law  between  slander  and 
Ubel; 

(2)  no  action  lies  under  German  law  for  negligent  defamation, 
unless  the  plaintiff  has  suffered  pecuniary  loss,  and  no  damages 
can  be  awarded  except  in  respect  of  such  pecuniary  loss ; 

(3)  the  distinction  between  absolute  and  qualified  privilege 
does  not  exist  in  German  law;  wilful  defamation  is  not  privi- 
leged under  any  circumstances ;  negligent  defamation  is  excused 
in  every  case  in  which  the  utterer  or  the  recipient  of  the  defama- 
tory statement  had  a  legitimate  interest  in  its  contents. 

bb.  Seduction. 

289.  Seduction,  in  the  popular  sense,  is  a  cause  of  action  if 
the  seducer  and  the  seduced  were  under  an  engagement  to  marry 
and  the  marriage  was  broken  off  by  reason  of  the  seducer's 
default— B.G.B.  1300  (1).  Apart  from  this  rule,  a  female  who 
has  been  induced  by  deceit  or  threats,  or  by  the  abuse  of  her 
dependent  position  in  relation  to  the  seducer  to  have  illicit  inter- 
course with  him,  is  entitled  to  claim  compensation  for  all  damage 
resulting  from  such  illicit  intercourse — B.G.B.  825.  In  both 
cases  compensation  may  be  awarded  for  damage  not  resulting  in 
pecuniary  loss  (168a)— B.G.B.  847  (2),  1300  (2). 

The  German  action  for  seduction  is,  of  course,  entirely  different 
from  the  corresponding  English  action,  with  regard  to  which  the 
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fiction  of  a  loss  of  services  has  to  be  introduced,  and  which  cannot 
in  any  case  be  brought  by  the  victim  of  the  seduction.  On  the 
other  hand  vindictive  damages,  which  may  be  awarded  in  the 
English  action,  are  out  of  the  question  under  the  German  rules, 
as  even  the  damages  in  respect  of  mental  sufEering  or  loss  of 
reputation,  are  assessed  with  the  sole  object  of  giving  a  reasonable 
compensation  to  the  injured  female. 

cc.   Default  in  the  performance  of  official  duties. 

290.  The  duties  of  public  officials  are  imposed  on  them  by  statu- 
tory provisions  intended  for  the  protection  of  others ;  a  person 
injured  by  the  wilful  or  negligent  violation  of  such  duties  is  there- 
fore entitled  to  compensation  under  the  general  rules  as  to  unlawful 
acts  (287).  The  liability  of  an  official  guUty  of  any  such  viola- 
tion of  duty  is,  however,  somewhat  mitigated  by  the  following 
special  rules : 

(1)  a  party  injured  by  an  official's  negligence  has  no  claim 
against  him,  if  he  can  obtain  compensation  elsewhere  (e.  g.  from 
the  public  authority  represented  by  the  negligent  official) — 
B.G.B.  839(1); 

(2)  a  judge,  who  violates  his  official  duties  as  regards  any 
judgment  delivered  in  an  action,  is  liable  for  the  damage  caused 
thereby,  in  so  far  only  as  his  default  is  in  the  nature  of  a  criminal 
offence— B.G.B.  839  (2) ; 

(3)  an  official  is  not  in  any  event  liable  for  damage  caused 
by  his  default  if  the  injured  party  could  have  averted  such 
damage  by  appealing  to  a  higher  authority,  and  has  wilfully  or 
negligently  omitted  to  do  so— B.G.B.  839  (3). 

dd.   Unfair  competition. 

291.  The  application  of  the  general  principles  as  to  unlawful 
acts  to  unfair  trade  competition  was  first  introduced  by  the 
French  Courts,  and  followed  in  Germany,  in  a  somewhat  hesi- 
tating manner.  It  was  therefore  thought  expedient  to  pass 
a  special  Imperial  Statute  on  the  subject,  which  came  into  force 
on  the  1st  July,  1896,  and  remained  in  force,  after  the  intro- 
duction of  the  B.G.B.,  by  virtue  of  E.G.  32.  Some  acts  of  unfair 
competition  which  cannot  be  dealt  with  under  that  statute  may 
possibly  come  under  the  general  rules  as  to  acts  contra  honos 
mores  referred  to  above — 287. 
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The  statute  provides  a  remedy  in  the  case  of  : 

(1)  any  untrue  allegation  made  in  a  public  announcement, 
by  which  it  is  intended  to  create  the  impression  of  a  specially 
favourable  ofEer — ss.  1-4 ; 

(2)  any  untrue  allegation  concerning  a  competitor,  or  any  of 
his  employees,  which  is  likely  to  injure  his  trade  or  his  credit — 
ss.  6,  7 ; 

(3)  any  misleading  use  of  a  firm  name  or  business  designa- 
tion— s.  8. 

A  competitor  injured  by  any  of  these  three  kinds  of  offences, 
may  obtain  an  order  prohibiting  its  continuation,  without  proving 
that  the  offender  was  guilty  of  wilful  default,  or  negligence. 

In  the  case  of  the  offence  mentioned  sub  (1)  full  compensation 
may  be  obtained  if  it  can  be  proved  that  the  offender  was  aware, 
or  ought  to  have  been  aware,  of  the  untruth  of  his  allegation  ; 
in  the  case  of  the  offences  mentioned  sub  (2)  and  (3)  full  com- 
pensation may  be  obtained,  even  if  the  offender  acted  in  good 
faith  and  was  not  guilty  of  negligence,  but  in  the  case  of  the 
offence  mentioned  sub  (2)  the  ordinary  rule  as  to  privileged 
communications — 288 — is  applicable. 

Any  person  who  is  wittingly  guilty  of  any  offence  referred  to 
sub  (1)  and  (2)  commits  a  criminal  offence ;  the  injured  party  may 
in  such  a  ease,  instead  of  asserting  his  right  to  compensation 
claim  the  award  of  a  judicial  penalty  (172)  not  exceeding  10,000 
Marks — ss.  4,  7,  14. 

Under  English  law  unfair  competition  as  such  does  not 
constitute  a  cause  of  action.  The  assumption,  that  '  apart  from 
fraud,  intimidation,  molestation,  or  obstruction  .  .  .  there  is  some 
natural  standard  of  fairness'  or  'reasonableness  .  .  .  beyond 
which  competition  ought  not,  in  law,  to  go '  is  repudiated  by  the 
Courts  (per  Bowen  L.J.  in  Mogul  Steamship  Co.  v.  McGregor 
23  Q.  B.  D.  598).  Some  of  the  acts  which  are  dealt  with  by 
the  German  Statute  as  to  unfair  competition  would,  however, 
be  treated  as  unlawful  acts  under  English  law  on  other  grounds  j 
thus  titles  of  literary  works  and  trade  names  which  are  likely  to 
deceive  the  public  are  forbidden — see  Metzler  v.  Wood  8  Ch.  D; 
606,  Reddaway  v.  Banham  (1896)  A.  C.  199  j  and  disparagement 
of  goods  is  a  special  kind  of  libel — see  Western  Counties  &c.  v. 
Lawes  &c.  L.  R.  9  Ex.  218 ;  Mellin  v.  White  (1895)  A.  C.  154. 
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ee.  Liabiliti/  of  owners  of  mines,  quarries,  and  factories,  for 
personal  iiyuries. 

292.  Under  the  Hcftpflichtgesetz  of  1871  (as  amended  by 
E.G.  42)  ^  the  owner  of  a  mine,  quarry,  or  factory  is  liable  for 
the  damage  suffered  by  a  person  kUled  or  injured  in  consequence 
of  such  owner's  default,  or  of  the  default  of  any  representative 
of  such  owner,  or  of  any  person  entrusted  by  such  owner  with 
the  superintendence  of  the  undertaking,  or  of  the  workmen  in 
his  employment.  The  mode  of  compensation  is  similar  to  the 
mode  of  compensation  in  respect  of  injuries  to  life  and  limb 
prescribed  under  the  general  rules — see  169  rule  (4),  286. 
The  owner's  liability  cannot  be  excluded  by  agreement.  The 
general  rules  as  to  the  consequences  of  contributory  default  (149) 
do  not  apply  in  the  case  of  a  claim  under  the  statute ;  the 
English  doctrine  of  '  common  employment '  has  never  been 
adopted  in  Germany. 

The  practical  importance  of  the  above-mentioned  provisions 
has  been  very  much  diminished  by  the  operation  of  the  law  as  to 
compulsory  insurance.^ 

■*  The  special  liability  of  railway  undertakings  under  the  statute  mentioned 
in  the  text  has  been  referred  to  above — 151  sub  (4) ;  no  further  reference 
is  made  to  it  in  this  place,  as  it  is  not  in  any  sense  a  liability  ex  delicto. 

'  The  several  statutes  as  to  compulsory  insurance  against  accidents  suc- 
cessively enacted  since  1884,  and  all  republished  in  1900  in  an  amended 
form,  deal  with  the  following  classes  of  workmen  and  employees  : 

(1)  the  Industrial  Accidents  Insurance  Statute  deals  with  persons  em- 
ployed :  (o)  in  mines,  quarries,  &c. ;  (6)  in  certain  specified  trades  connected 
with  building  and  other  works ;  (c)  in  the  postal  service  or  on  telegraphs 
and  railways ;  (d)  in  the  carriage  of  goods  or  persons,  and  the  forwarding 
and  storage  of  goods  ; 

(2)  the  Agriculture  and  Forestry  Accident  Insurance  Statute  deals  with 
persons  employed  in  agriculture  and  forestry ; 

(3)  the  Building  Works  Accident  Insurance  Statute  deals  with  peraons 
employed  in  building  works  not  provided  for  by  the  statutes  mentioned  sub 
(1)  and  (2) ; 

(4)  the  Maritime  Navigation  Accidents  Insurance  Statute  deals  with  persons 
engaged  in  the  occupations  denoted  by  its  title. 

All  workmen  and  employees  engaged  in  the  occupations  enumerated  above 
whose  annual  earnings  do  not  exceed  3,000  Marks  are  compelled  to  insure 
against  accidents,  and  in  some  cases  the  compulsion  extends  to  employees 
whose  annual  earnings  exceed  3,000  Marks,  and  also  to  persons  working  on 
their  own  account.  The  liability  of  an  employer  in  respect  of  damage  to 
life  and  limb,  or  to  health,  suffered  by  a  person  employed  by  him,  is  as  to 
persons  insured  under  the  compulsory  system  modified  as  follows  : 

(1)  neither  the  insured  nor  any  of  the  persons  benefiting  by  the  insurance 
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fE.  Liability  of  shipowners  in  respect  of  damage  done  hy  collisions. 

293.  The  following  rules  apply  on  this  subject : 

(1)  if  the  collision  is  caused  exclusively  by  the  default  of  the 
crew  of  one  of  the  ships,  the  owner  of  such  ship  is  liable,  as  well 
as  the  persons  by  whose  default  the  collision  was  caused ; 

(2)  if  the  crew  of  neither  ship  was  in  default,  neither  ship- 
owner is  liable ; 

(3)  if  both  the  crews  were  in  default,  the  question  as  to  the 
liability  for  the  damage  and  as  to  the  amount  of  the  compensa- 
tion depends  on  all  the  material  circumstances,  more  particularly  on 
the  question  as  to  whose  default  had  the  preponderating  influence^; 

(4)  if  the  damage  is  caused  by  a  compulsory  pilot  the  ship- 
owner is  not  liable— H.G.B.  734-739. 

has  a  claim  against  any  person  who,  but  for  the  compulsory  law,  would  be 
liable  under  the  Statute  of  1871  in  respect  of  damage  to  life  or  limb  or 
health,  unless  it  is  proved  in  the  course  of  a  criminal  trial — or  in  some 
exceptional  cases  without  such  trial — that  the  damaging  event  was  wilfully 
caused  by  any  such  person ;  where  such  proof  has  been  furnished  the 
difference  between  the  value  of  the  compensation  which  would  have  been 
payable  to  a  person  not  subject  to  compulsory  insurance,  and  the  value 
of  the  compensation  received  under  the  compulsory  insurance  law  may  be 
claimed ; 

(2)  an  insurance  association,  other  than  a  compulsory  insurance  association, 
which  has  paid  any  compensation  to  a  direct  or  indirect  victim  of  the 
damaging  event,  has  a  claim  for  compensation  against  any  person  who, 
but  for  the  compulsory  insurance  law,  would  have  been  liable  under  the 
Statute  of  1871  for  such  damaging  event,  if  it  is  proved  in  the  course  of 
criminal  trial — or  in  some  exceptional  cases  without  such  trial — that  the 
damaging  event  was  caused  by  the  wilful  default  of  such  person,  or  by  his 
omission  to  give  the  degree  of  attention  which  he  was  bound  to  give  in 
accordance  with  the  requirements  of  his  ofSce  or  calling  ; 

(3)  a  compulsory  insiu-ance  association  is  entitled  to  the  claim  for  compensa- 
tion mentioned  sub  (2)  without  being  in  any  case  compelled  to  resort 
to  a  criminal  trial  in  order  to  prove  the  facts  on  which  the  claim  depends  ; 
the  association  is  not  bound  to  assert  a  claim  founded  on  mere  negligence, 
and  the  person  against  whom  it  is  intended  to  assert  such  a  claim  may 
require  a  general  meeting  of  the  association  to  be  summoned  for  the  purpose 
of  deciding,  whether  the  majority  wish  the  claim  to  be  enforced  ; 

(4)  a  compulsory  insurance  association  is  subrogated  to  any  right  of  com- 
pensation to  which  any  party  entitled  to  compensation  from  its  funds  is 
entitled,  otherwise  than  under  the  Statute  of  1871,  to  the  extent  of  the 
value  of  the  compensation  to  which  such  party  is  entitled  out  of  its  funds. — 
See  Trade  Accident  Insurance  Statute  ss.  135-140,  and  the  corresponding 
sections  in  the  other  compulsory  insurance  statutes. 

1  Under  art.  737  of  the  old  H.6.B.  neither  shipowner  was  liable  where 
the  damage  was  caused  by  both  crews  ;  under  English  law  the  damages  are 
divided  in  such  a  case. 
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gg.  Liability  in  respect  of  danger  arising  from  animals  and  buildings. 

294.  There  is  no  general  rule  of  German  law  corresponding  to 
the  rule  o£  English  law,  under  which  a  person  who  brings 
a  dangerous  object  on  to  his  land,  is  liable  in  damages,  if  he 
fails  to  use  proper  precautions  for  preventing  the  danger  (Fletcher 
V.  Rylands  L.  R.  1  Ex.  265).  The  following  rules  apply  as  to 
certain  specific  sources  of  danger  : 

(1)  Liability  for  damage  done  by  animals} 

Where  an  animal  causes  injury  to  the  life  or  limb  or  health  of 
a  human  being,  or  damage  to  a  thing,  any  person  who  would 
have  been  entitled  to  compensation  if  the  damage  had  been 
caused  by  an  unlawful  act  (286)  is  entitled  to  claim  compensation 
for  such  injury  from  the  person  keeping  the  animal,  whether 
there  was  any  default  on  his  part  or  not ;  a  person  so  entitled 
may  also  claim  compensation  from  any  person  who  was  placed 
in  charge  of  the  animal  by  the  person  keeping  it,  unless  he 
can  prove  that  he  applied  the  degree  of  diligence  usual  under 
the  circumstances,  or  that  the  damaging  event  could  not  have 
been  avoided  by  the  application  of  such  diligence^ — B.G.B. 
834,  835. 

(2)  Liability  for  damage  done  by  game. 

Where  the  sporting  rights  over  any  parcel  of  land  are  vested 
in  any  person  other  than  the  owner  of  such  parcel,^  the  person  in 
whom  the  sporting  rights  are  vested  is  bound  to  compensate  the 
owner  for  all  damage  done  to  the  land  or  to  any  produce  severed 
therefrom,  but  remaining  thereon,  by  certain  specified  kinds  of 
game  (fallow,  red,  and  roe  deer,  elk,  wild  boar,  or  pheasants). 

*  There  is  considerable  discontent  {imong  the  agricultural  classes  in 
Germany  about  the  rules  on  this  subject,  and  amending  legislation  is  now 
(November  1906)  before  the  Keichstag. 

^  As  to  the  apportionment  of  the  liability  between  the  several  persons 
liable  to  compensate  the  injured  party  see  295. 

'  Where  the  sporting  rights  over  two  adjoining  estates  cannot  be  exercised 
separately,  and  the  owner  of  one  of  the  estates  leases  the  sporting  rights  over 
his  laud  to  the  owner  of  the  other  estate,  the  sporting  rights  over  both 
estates  are  deemed  to  be  vested  in  the  latter ;  in  any  other  case  of  a  lease 
of  sporting  rights,  the  lessee  is  not  deemed  the  person  in  whom  the  sporting 
rights  are  vested.  If,  under  any  statutory  provisions,  the  several  owners  of 
all  the  holdings  comprised  in  any  district  exercise  their  sporting  rights 
jointly  their  liability  for  the  damage  done  by  the  game  is  apportioned  in 
proportion  to  the  size  of  their  respective  properties — B.G.B.  835. 
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(3)  Liability  for  damage  done  iy  the  collapse  of  buildings. 
If  by  the  collapse  of  a  building  or  other  erection,  or  by 
the  severance  of  any  part  thereof  from  the  main  part,  the  life 
or  limb,  or  health  of  a  human  being  is  injured,  any  person  who 
would  have  been  entitled  to  compensation  if  the  damage  had 
been  caused  by  an  unlawful  act  (286)  may  claim  compensation 
for  such  injury  from  any  person  who  is  liable  in  respect  thereof, 
under  the  following  rules : 

(1)  the  proprietary  possessor  (311)  of  the  parcel  of  land  on 
which  the  building  or  erection  is  situate  is  liable  if  the  damaging 
event  was  caused  by  defective  construction,  or  insufficient 
repairs,  unless  he  can  prove  that  he  applied  the  diligence  usual 
under  tl^e  circumstances  for  averting  the  danger — B.G.B.  836 
(1)  (3)  j  if  any  person  other  than  the  possessor  of  the  land  is  in 
possession  of  the  building,  or  erection,  by  virtue  of  any  right 
in  respect  thereof — e.  g.  by  virtue  of  a  heritable  building  right 
(348,  349) — he  is  liable  in  the  place  of  the  possessor  of  the 
land— B.G.B,  837  j 

(2)  any  person  who  by  agreement  with  the  possessor  under- 
takes to  keep  the  building  or  erection  in  repair,  or  has  to  keep  it 
in  repair  by  virtue  of  any  right  of  user  vested  in  him,  is  liable 
in  the  same  way  as  the  possessor — B.G.B.  838 ; 

(3)  a  former  proprietary  possessor  is  liable  if  the  damaging 
event  occurred  within  a  year  from  the  termination  of  his  pos- 
session, unless  he  can  prove  that  he  applied  the  diligence  usual 
under  the  circumstances  while  he  was  in  possession,  or  that 
a  subsequent  possessor  by  the  application  of  such  diligence 
might  have  averted  the  danger — B.G.B.  836  (3).* 

(4)  General  observations. 
The  special  rules  stated  above  do  not  exclude  the  general 
liability  for  damage  to  life  or  limb  or  health,  caused  by  dangerous 
animals  or  defective  buildings ;  thus  a  person  injured  by  reason 
of  the  bad  condition  of  a  staircase  leading  to  a  Court  of  Law 
in  which  such  person  had  to  attend,  is  entitled  to  damages 
from  the  Government  of  the  State  to  which  the  Court  belongs 
if  the  danger  could  have  been  avoided  by  the  application  of 
proper  diligence  (Prussian  '  Justizminisferialblatt ' ,  1904,  p.  321). 

*  As  to  the  apportionment  of  the  liability  between  several  persons  liable 
together  under  the  rules  see  295. 
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Under  the  general  rules,  the  plaintiff  must  always  prove  that 
the  defendant  was  in  default,  but  under  the  special  rules  the 
liability  sometimes  arises  apart  from  any  question  of  default  on 
the  part  of  the  defendant,  and  in  all  cases  where  the  application 
of  the  proper  degree  of  diligence  afEords  a  ground  of  excuse,  the 
defendant  must  prove  that  such  diligence  was  applied  by  him. 

c.    Apportionment  of  Liability  between  several  persons. 

295.  Where  several  persons  have  together  committed  an  un- 
lawful act,^  or  are  liable  under  any  specific  rule  of  law  for 
damage  caused  by  an  unlawful  act — see  for  instance  293 
sub  (1)  and  (3),  they  are  liable  as  joint  debtors — B.G.B.  830  (1), 
840  (l)^j  the  rules  as  to  contributions — 182  sub  (4) — are, 
as  between  such  joint  tort-feasors,  modified  in  the  following 
manner : 

(1)  where  a  person  is  liable  for  the  unlawful  act  of  another 
for  which  such  other  is  also  liable  (150),  the  party  who  has 
committed  the  act  is,  as  between  himself  and  the  party  liable  for 
his  act,  answerable  for  the  whole  of  the  compensation — B.G.B. 
840(2); 

(2)  where  in  the  case  of  damage  done  by  animals,  or  the  collapse 
of  buildings,  &c.,  any  person  other  than  the  person  liable  under 
the  special  rules  mentioned  above  (294)  is  responsible  for  the 
damage  (e.  g.  a  builder  through  whose  negligence  the  building 
has  collapsed),  such  third  party,  as  between  himself  and  the 
person  liable  under  the  special  rules,  must  bear  the  whole 
of  the  compensation — B.G.B.  840  (3)  ; 

(3)  where  a  public  ofiicial,  who  is  under  a  duty  to  appoint  or 
control  another  entrusted  with  the  care  of  a  third  party's  affairs,^ 

1  A  person  by  whom  the  act  was  incited  or  assisted  is  for  the  purposes  of 
the  rule  deemed  a  person  acting  together  with  the  person  doing  the  act — 
B.G.B.  830  (2). 

^  An  exception  exists  in  the  case  of  several  persona  jointly  exercising 
sporting  rights,  who  as  to  damage  done  by  game  are  liable  only  pro  rata  of 
their  respective  interests  in  the  land  over  which  the  sporting  rights  are 
exercised.— See  294  note  3— B.G.B.  840  (1). 

'  Illustration  :  The  judge  of  a  Guardianship  Court  has  to  appoint  the 
guardian  for  any  person  within  his  jurisdiction  requiring  a  guardian,  and 
to  control  the  exercise  of  such  guardian's  powers  (451)  ;  the  judge  as  well  as 
the  guardian  are  liable  to  the  ward  for  loss  caused  by  the  neglect  of  their 
respective  duties. 
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is  liable  for  loss  caused  to  such  third  party  by  the  neglect  of 
such  duty,  and  the  person  appointed  or  controlled  by  him  is  also 
liable  for  the  same  loss,  the  latter  as  between  himself  and  the 
official  must  bear  the  whole  loss — B.G.B.  840,  841. 

The  rules  as  to  the  apportionment  of  the  compensation  may 
in  some  eases  be  modified  by  agreement  between  the  parties ; 
thus  a  party  who  undertakes  the  care  of  an  animal  or  of  a  building 
may  agree  with  the  person  keeping  the  animal,  or  the  possessor 
of  the  buildings,  to  undertake  the  whole  of  the  liability. 

d.    Prescription. 

298.  A  claim  to  compensation  for  damage  caused  by  an 
unlawful  act  is  barred  after  the  lapse  of  three  years,  reckoned 
from  the  time  at  which  the  party  entitled  to  compensation 
becomes  aware  of  the  damage,  and  of  the  identity  of  the  party 
liable  in  respect  thereof ;  such  a  claim  cannot  in  any  event  be 
asserted  after  the  lapse  of  thirty  years  from  the  time  of  the 
commission  of  the  unlawful  act — B.G.B.  852  (1). 

A  party  liable  to  give  compensation  must,  even  after  the  lapse 
of  the  period  of  prescription,,  restore  any  benefit  acquired  by  the 
commission  of  the  unlawful  act,  in  accordance  with  the  rules 
as  to  unjustified  benefits  (298)— B.G.B.  852  (2). 

If  a  person  by  means  of  an  unlawful  act  acquires  a  personal 
claim  against  another  (e.g.  if  he  extorts  a  promise  by  fraud),  the 
latter  may  refuse  satisfaction  of  the  claim,  even  after  the  date  at 
which  the  right  to  rescind  the  transaction  has  become  barred  by 
prescription — B.G.B.  853. 

The  claims  arising  under  the  law  as  to  unfair  competition 
(see  291  and  s.  11  of  the  statute  there  referred  to),  and  the 
claims  against  railway  undertakings  and  owners  of  mines,  quar- 
ries, and  factories  in  respect  of  personal  injuries  (see  292  and 
s.  8  of  the  statute  there  referred  to),  are  subject  to  shorter  periods 
of  prescription. 


CHAPTER  II :   OBLIGATIONS  IMPOSED  BY 
SURROUNDING  CIRCUMSTANCES 

1.     COMPAEATIVE    STATEMENT 

297.  In  all  systems  of  law  certain  classes  of  obligations  are 
recognized  whieli  neither  result  from  an  aet-in-the-law  nor  from 
an  unlawful  act  done  by  the  debtor,  but  which  are  imposed 
upon  him  where,  owing  to  some  accident,  mistake,  or  other 
circumstance,  he  becomes  entitled  to  a  benefit  at  the  expense  of 
another. 

Under  Roman  law  the  obligations  arising  by  reason  of  nego- 
tiorum  gestio  and  those  enforceable  by  the  various  kinds  of 
condictiones  (condictio  indebiti,  &c.)  are  instances  of  such  classes 
of  obligations.  Under  English  law  they  are  not  so  common,  but 
the  actions  'for  money  had  and  received''  and  'for  money 
received  to  the  use  of  another '  may  be  referred  to  as  instances 
of  their  recognition,  as  well  as  the  rules  of  maritime  law  as  to 
voluntary  salvage  and  towage  and  the  rules  of  equity  as  to 
'resulting  uses'  and  'resulting  trusts \ 

The  rules  as  to  'unjustified  benefits'  (298)  and  'voluntary 
services'  (301)  forming  part  of  the  new  German  law  give 
a  general  recognition  to  the  principle  that  a  person  benefited 
by  accident  or  mistake  at  the  expense  of  another  is  bound 
to  restore  such  benefit  or  to  compensate  the  other  for  his  sacrifice ; 
the  rules  as  to  obligations  arising  by  community  of  interests 
(304,  305)  and  by  estoppel  (306)  illustrate  the  same  principle  in 
a  less  direct  way. 

3.   Unjustified  Benefits 
a.    General  Rule. 

298.  An  'unjustified  benefit'  {ungerechtfertigte  Bereicherung) 
is  a  benefit  received  without  a  sufficient  legal  ground  {ohne  recM- 
lichen  Grund).  The  expression  '  legal  ground '  is  the  equivalent 
of  the  Roman  causa,  which  has  a  more  extensive  meaning  than 
the  English  term  'consideration'  in  its  usual  narrower  sense; 
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thus  the  animus  donandi  is  a  good  legal  ground,  though  it  is  not 
a  '  valuable  consideration '. 

Any  person  who  receives  a  benefit  at  the  expense  of  another 
without  a  sufficient  legal  ground  must  restore  such  benefit  to  the 
person  at  whose  expense  it  was  received. 

Where  the  benefit  was  received  on  a  sufficient  legal  ground, 
which  has  subsequently  ceased  to  operate,  or  by  virtue  of  an 
act-in-the-law  the  purpose  of  which  has  not  been  accomplished, 
the  person  at  whose  expense  such  benefit  was  received  has  a  right 
to  the  restoration  of  the  status  quo  ante  in  the  same  way  as  if  no 
sufficient  legal  ground  had  ever  been  in  existence ;  if  it  was, 
however,  known  to  him  ah  initio  that  the  accomplishment  of  the 
purpose  of  the  transaction  was  impossible,  or  if  such  accomplish- 
ment was  prevented  by  any  unfair  conduct  on  his  part,  he 
forfeits  his  claim  to  restoration — B.G.B.  812,  815. 

Illustrations :  1.  ^  makes  a  gift  of  a  house  to  his  son  B.  Bis 
guilty  of  conduct  entitling  A  to  revoke  the  gift ;  upon  the  exercise 
of  such  right  A  is  entitled  to  claim  the  retransfer  of  the  ownership 
by  reason  of  the  fact  that  the  legal  ground,  on  which  such  owner- 
ship was  transferred  to  B,  has  ceased  to  operate. 

2.  A  pays  B  for  the  use  of  a  window  on  a  date  on  which  the 
coronation  procession  is  to  pass  it ;  the  procession  does  not  pass, 
owing  to  the  King's  illness.  A  may  recover  the  amount  paid  by 
him  because  the  purpose  of  the  hiring  agreement  under  which  it 
was  paid  was  not  accomplished ;  if  A  knew  that  the  procession 
on  the  day  in  question  could  not  possibly  take  place,  he  has  no 
right  to  recover  the  amount  paid  by  him. 

The  general  rule  as  to  unjustified  benefits  stated  above  is 
supplemented  by  some  special  rules  of  which  the  efEect  is  stated 
in  the  following  section. 

b.   Special  Bules. 

(1)  Recover^/  of  objects  delivered  in  discharge  of  a  non-existent 
olUgation  {condictio  indehiti). 
299.  A  person  who  pays  money  or  delivers  an  object  under 
the  mistaken  impression  that  he  is  discharging  an  obligation 
may,  under  the  general  rule  stated  above  (298),  recover  such 
money  or  such  object  on  finding  that  the  assumed  obligation  was 
non-existent;  he  has  the  same  right  if,  at  the  time  of  making 
the  payment  or  delivery,  he  was  in  a  position  to  resist  a  claim 
for  the  performaaee  of  the  obligation  intended  to  be  discharged. 
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by  means  of  any  defence  or  set-off  other  than  the  plea  of  pre- 
scription.^ 

The  mere  fact  that  the  performance  of  the  obligation  was  not 
due  at  the  time  when  the  payment  or  delivery  was  made  does 
not  entitle  the  party  making  it  to  recover  the  money  or  object 
paid  or  delivered  prematurely,  or  to  demand  interest  for  the 
intermediate  period. 

The  right  to  recover  any  money  or  object  paid  or  delivered 
for  the  purpose  of  discharging  an  obligation  which  in  fact  was 
non-existent  or  unenforceable  is  excluded  if  the  payment  or 
delivery  was  made  with  the  knowledge  of  the  invalidity  of  the 
obligation  or  of  the  existence  of  a  valid  defence,  or  in  com- 
pliance with  a  moral  duty,  or  with  the  requirements  of  social 
propriety— B.G.B.  813,  814. 

(3)   Claims  for  indemnity  in  respect  of  unauthorized 
alienations  of  ^property. 

If  any  person  makes  any  disposition  of  a  thing  or  right  which 
is  binding  upon  the  true  owner,  though  unauthorized  by  him 
(see  for  instance  333),  such  true  owner  is  entitled  to  claim  from, 
the  person  making  such  unauthorized  disposition  any  benefit 
received  in  consideration  thereof  or  in  connexion  therewith  ^  — 
B.G.B.  816  (1). 

If  the  person  by  whom  the  unauthorized  disposition  was  made 
did  not  himself  receive  any  benefit  in  return  therefor  or  in 
connexion  therewith,  any  other  person  by  whom  a  direct  benefit 
was  derived  in  consequence  of  such  disposition  is  liable  in  his 
place— B.G.B.  816  (2). 

If  any  payment  or  delivery  was  made  to  a  person  who  was  not 
entitled  thereto,  but  with  the  result  that  the  person  making  such 
payment  or  delivery  was  duly  discharged  thereby  (see  for  in- 

1  This  rule  corresponds  to  the  English  rule  as  to  the  recovery  of  money 
paid  under  a  mistake  of  fact,  but  under  the  German  law  other  objects  may 
be  recovered  as  well  as  money,  and  no  distinction  is  drawn  between  a  mis- 
take of  fact  and  a  mistake  of  law. 

'^  If  the  disposition  was  in  the  nature  of  an  unlawful  act,  the  true  owner 
is  of  course  entitled  to  full  compensation  under  the  rules  as  to  unlawful  acts, 
but  if  the  act  was  done  in  good  faith  and  without  negligence,  nothing  more 
can  be  claimed  than  the  restitution  of  any  benefit  received  by  the  trans- 
action. Illustration  :  If  a  sheriff's  officer  without  any  default  on  his  part 
sells  goods  not  belonging  to  the  judgment  debtor  to  a  purchaser,  who  in 
good  faith  acquires  the  ownership,  the  true  owner  has  a  claim  against  him 
only  in  so  far  as  the  proceeds  of  sale  are  in  his  hands. 
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stance  175),  the  person  who  was  entitled  to  such  payment  or 
delivery  may  claim  from  the  person  by  whom  it  was  received  the 
surrender  of  all  benefits  derived  therefrom — B.G.B.  816  (2). 

(3)  Claims  for  return  of  payments  and  deliveries  made  in  con- 

sideration of  proJiilited  or  immoral  acts  (condiciio  ob  turpem 
causam). 

If  the  purpose  of  the  transfer  or  delivery  of  any  object  to 
another  is  of  such  a  nature  as  to  constitute  its  acceptance  a  pro- 
hibited act,  or  an  act  contra  honos  mores,  the  party  making  the 
transfer  or  delivery  may  recover  such  object  unless  he  was  in  pari 
delicto.  If  any  obligation  is  incurred  for  any  purpose  of  the 
nature  described,  the  party  incurring  such  obligation  may  claim 
to  be  released  therefrom,  even  if  both  parties  were  in  pari  delicto — 
B.G.B.  817. 

Illustration :  A  receives  £100  from  B  for  the  disclosure  of 
a  secret  chemical  process ;  the  disclosure  was  a  gross  breach 
of  confidence,  and  therefore  contra  honos  mores;  if  B  was  not 
aware  of  this  circumstance  he  may  recover  the  £100;  if  the 
circumstances  were  known  to  him  he  has  no  claim  for  a  return  of 
his  payment ;  if  instead  of  paying  the  £100  he  had  promised  to 
pay  them  at  a  future  date,  he  might  have  refused  such  payment 
and  claimed  to  be  released  therefrom  in  any  event. 

(4)  Claims  against  parties  to  lills  of  exchange  in  respect  of  riglihi 

lost  ly  informality  or  prescription. 

The  holder  of  a  bill  of  exchange  who  has  forfeited  his  right  of 
recourse  against  the  drawer  by  his  failure  to  comply  with  the 
requirements  as  to  presentation  or  notice  of  dishonour,  may  claim 
the  surrender  of  any '  unjustified  benefit'  accruing  to  such  drawer 
by  reason  of  the  forfeiture  of  the  right  of  recourse.  Similar 
rules  are  applied,  as  to  claims  barred  by  prescription,  against 
acceptors  of  bills  of  exchange  or  makers  of  promissory  notes — 
W.O.  83,  98,  Nr,  10. 

Illustration :  A,  the  acceptor  of  a  bill  for  £100,  has  refused 
payment  j  R,  the  holder,  omits  to  send  proper  notice  of  dishonour 
to  the  drawer  B,  and  consequently  loses  his  right  of  recourse 
against  B ;  the  bill  had  been  accepted  by  A  for  i)'s  accommo- 
dation, and  B  had  remitted  no  funds  to  ^ ;  ^  can  recover  from 
B  the  amount  which  he  received  on  negotiating  the  bill. 

SCHnBTEB  A     a 
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c.  Nature  of  Claim  for  sturender  of  unjustified  benefits. 

300.  The  rules  as  to  'unjustified  benefits^  are  intended  to 
prevent  the  person  concerned  from  reaping  an  unmerited  advan- 
tage at  the  expense  of  another,  but  it  is  not  their  object  to 
indemnify  the  claimant.  For  this  reason  the  person  having 
to  return  the  benefit  is  not  ah  initio  bound  to  exercise  any 
dUigence  as  to  the  preservation  of  any  object  which  he  may  be 
liable  to  return;  if  such  object  is  destroyed  before  he  becomes 
aware  of  his  duty  to  return  it,  the  loss  falls  on  the  claimant. 
The  recipient  has  to  return  the  object  received  by  him,  and  all 
profits  received  therefrom,  as  well  as  any  object  received  in  its 
place  or  by  way  of  compensation  for  its  loss  or  destruction ;  if 
the  return  of  any  object  is  impossible,  its  value  must  be  paid  to 
the  claimant,  in  so  far  as  the  benefit  of  such  value  is  still  retained 
by  the  claimant— B.G.B.  818  (1)  (3)  (3).i 

The  restriction  as  to  the  recipient's  liability  ceases  to  operate 
after  action  brought ;  from  that  time  the  stricter  liability  brought 
about  under  the  general  rules  as  to  the  effect  of  lisj3endens  (156)  is 
imposed  upon  the  recipient — B.G.B.  818  (4) ;  in  the  following 
events  such  stricter  liability  begins  to  operate  at  an  earlier  date : 

(1)  where  the  recipient,  on  the  receipt  of  the  benefit,  is  aware 
of  the  absence  of  a  legal  ground  the  stricter  liability  begins  as 
from  the  receipt  of  the  benefit  j  where  he  becomes  aware  of  the 
absence  of  a  legal  ground  at  some  later  date,  the  stricter 
liability  begins  as  from  such  later  date — B.G.B.  819  (1) ; 

(2)  where  the  acceptance  of  the  benefit  infringes  a  legal  pro- 
hibition or  is  contra  bonos  mores,  the  stricter  liability  begins  as 
from  the  time  of  such  acceptance — B.G.B.  819  (2) ; 

(3)  where  the  legal  ground  originally  existing  ceases  to 
operate,  or  where  the  purpose  of  the  act  by  which  the  benefit 
was  conferred  is  not  attained,  the  recipient,  if  at  the  time  of  the 
receipt  of  the  benefit  he  was  aware  of  the  possibility  of  the  cesser 
of  the  legal  ground,  or  of  the  uncertainty  of  the  attainment  of 
the  purpose,  comes  under  the  more  stringent  liability  as  from 
such  time;  in  either  of  the  last-mentioned  events  interest  cannot 
be  claimed  from  a  period  anterior  to  the  time  at  which  the  right 

*  If  the  recipient  has  consumed  the  value,  he  is  deemed  to  have  retained 
its  henefit. 
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to  recover  the  benefit  is  established ;  the  return  of  profits  can  be 
demanded  in  so  far  only  as  the  recipient  is  still  benefited  thereby 
at  such  time— B.G.B.  820. 

If  the  recipient  of  a  benefit  transfers  such  benefit  gratuitously 
to  another,  the  transferee  becomes  liable  in  the  place  of  the 
original  recipient,  in  so  far  as  the  liability  of  the  latter  is 
excluded  by  reason  of  the  transfer — B.G.B.  832.^ 

The  claim  to  recover  any  unjustified  benefit,  or  to  be  released 
from  an  obligation  incurred  without  a  sufficient  legal  ground,  is 
subject  to  the  ordinary  rules  as  to  prescription,  but  the  perform- 
ance of  an  obligation  incurred  without  a  sufficient  legal  ground 
may  be  refused,  notwithstanding  the  fact  that  the  claim  to  be 
released  from  such  obligation  is  barred  by  prescription— B.G.B. 
821. 

3.    VOLUNTAKY   SERVICES 

a.   Generally. 

301.  The  claims  of  persons  rendering  voluntary  services  are 
recognized  by  the  rules  '  as  to  conduct  of  business  on  behalf  of 
another  without  his  request'  {Geschdftsfuhrung  ohne  Auftrag), 
which  correspond  to  the  rules  of  Roman  law  as  to  negotiorum 
gestio;  the  same  principle  is  also  applied  in  the  special  rules 
relating  to  maritime  salvage  or  assistance  (Bergvmg  vmd  HUlfe- 
leistung). 

A  person  who  volunteers  his  serArices  has,  in  certain  events, 
a  claim  for  reimbiarsement  of  outlay,  but  under  the  specific  rules 
as  to  salvage  and  assistance  a  reasonable  reward  may  be  claimed, 
as  well  as  the  reimbursement  of  outlay. 

English  law  maintains  the  maxim  that  no  one  can  make 
himself  the  creditor  of  another  against  his  will,  and  therefore 
does  not  generally  give  a  claim  for  the  reimbursement  of  outlay 
voluntarily  incurred,  though  such  outlay  may  have  been  bene- 
ficial to  another,  but  the  rules  of  maritime  law  as  to  claims  for 

*  If  at  the  time  of  the  transfer  the  original  recipient  was  under  the 
stricter  liability,  the  remedy  is  available  against  him  only ;  but  as  long  as 
the  stricter  liability  does  not  operate,  the  recipient  ceases  to  be  liable  as  soon 
as  he  transfers  the  object  to  another,  except  in  so  far  as  he  receives  any 
benefit  by  reason  of  the  transfer  or  retains  the  benefit  derived  from  the  use 
of  the  object. 

A  a  2 
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salvage  are  similar  to  those  of  German  law  (Merchant  Shipping 
Act  ss.  544-571). 

b.  Voluntary  Conduct  of  Business  on  behalf  of 
another. 

302.  A  person,  who  conducts  business  on  behalf  of  another 
without  his  request,  and  without  being  otherwise  entitled  to  act 
on  his  behalf,  is  described  by  the  German  expression  Geschafts- 
fiihrer,  the  person  for  whom  he  acts  being  described  as  the 
Geschaftsherr,  which  expressions  in  the  further  course  of  this 
treatise  will  respectively  be  reproduced  by  the  English  terms 
'  voluntary  agent  ■*  and  '  involuntary  principal '. 

The  following  rules  are  applied  as  to  the  duties  of  a  voluntary 
agent : 

(1)  he  must,  as  soon  as  practicable,  give  notice  of  his  inter- 
vention to  the  involuntary  principal,  and  must,  unless  there  is 
danger  in  delay,  await  the  reply  to  such  notice  before  proceeding 
any  further— B.G.B.  681 ; 

•  (2)  he  must  conduct  the  involuntary  principalis  business  in 
accordance  with  his  interest,  and  pay  regard  to  his  actual  or 
presumable  wishes — B.G.B.  677 ; 

(3)  subject  to  rule  (6),  he  is  liable  for  wilful  default  or 
negligence  in  the  same  way  as  if  he  were  acting  under  an 
agreement  involving  the  transaction  of  business  for  another 
(231)— B.G.B.  681 ; 

(4)  if,  in  any  case  not  coming  under  rule  (5),  the  voluntary 
agent's  intervention  was  in  opposition  to  the  actual  or  presum- 
able wishes  of  the  involuntary  principal,  he  is  also  answerable  for 
accidental  damage — -B.G.B.  678 ; 

(5)  the  fact  that  the  voluntary  agent's  intervention  is  opposed 
to  the  involuntary  principal's  wishes  is  disregarded  in  any  case 
in  which  failure  to  intervene  would  have  prevented  the  perform- 
ance at  the  proper  time  of  a  duty  imposed  on  the  principal  in 
the  public  interest,  or  incumbent  upon  him  with  reference  to 
the  maintenance  of  any  relative  (412  (9),  430)— B.G.B.  679; 

(6)  if  the  voluntary  agent's  intervention  had  for  its  object  the 
prevention  of  an  urgent  danger  threatening  the  involuntary  prin- 
cipal, the  voluntary  agent  is  not  liable  for  any  default  extending 
beyond  wilful  default  and  gross  negligence — B.G.B.  680 ; 
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(7)  if  the  voluntary  agent  is  under  incapacity  or  restricted 
capacity  he  is  not  liable  for  any  default  on  his  part,  except  in  so 
far  as  any  liability  arises  under  the  rules  as  to  unlawful  acts 
(287)  or  as  to  unjustified  benefits  (298)— B.G.B.  682  ; 

(8)  the  voluntary  agent  is  entitled  to  the  reimbursement  of 
his  outlay  in  accordance  with  rule  (9),  unless  it  can  be  shown 
that  at  the  time  of  his  intervention  he  did  not  intend  to  claim 
reimbursement;  where  a  person  provides  maintenance  for  any 
ancestor  or  issue  it  is  presumed  that  he  does  not  intend  to  claim 
reimbursement — B.Gr.B.  685 ; 

(9)  the  voluntary  agent  is  entitled  to  reimbursement  of  outlay 
in  every  case  in  which  the  intervention  was  in  the  principal's 
interest,  and  in  accordance  with  his  expressed  or  presumable 
wishes,  or  was  ratified  by  him,^  or  comes  under  rule  (5) ;  in  every 
other  case  the  voluntary  agent  has  no  claim  in  respect  of  his 
intervention,  except  in  so  far  as  the  involuntary  principal  is 
liable  under  the  rules  as  to  unjustified  benefits — B.G.B.  683, 
684; 

(10)  the  fact  that  the  voluntary  agent  is  under  a  mistake  as 
to  the  identity  of  the  involuntary  principal  does  not  afEect  the 
mutual  position  of  the  parties ;  the  person  on  whose  behalf  the 
intervention  is  made  is  entitled  to  the  rights  and  subject  to 
the  duties  of  an  involuntary  principal,  even  if  the  voluntary 
agent  intended  to  act  for  another  person — B.G.B.  686 ; 

(11)  if  a  person  who  believes  that  he  is  acting  on  his  own 
behalf  is  in  fact  acting  on  behalf  of  another,^  he  is  not  entitled 
to  the  rights,  or  subject  to  the  duties  of  an  involuntary  agent — 
B.G.B.  687  (1) ; 

(12)  if  a  person  transacts  any  business  as  his  own  knowing  it 
to  be  the  business  of  another,  the  person  on  whose  behalf  he  is 
acting  may  at  his  option  assume  or  decline  the  position  of  an 
involuntary  principal — B.G.B.  687  (2). 

'  A  person  who  pays  the  expense  of  having  the  snow  swept  away  in  front 
of  an  absent  relative's  house  in  accordance  with  a  police  regulation,  or  who 
pays  the  overdue  allowance  of  the  absent  relative's  son,  is  therefore  entitled 
to  reimbursement,  notwithstanding  the  fact  that  he  w^s  requested  not  to 
make  any  such  payments. 

'  Kule  (11)  and  rule  (12)  may  be  applicable  in  a  case  in  which  a  person 
deals  with  property  which  he  believes  to  be  his  own,  or  intends  to  treat  as 
his  own,  while  another  person  is  the  true  owner. 
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c.   Maritime  Salvage  and  Assistance. 

303.  A  person  who  renders  services  to  a  ship  in  distress  or 
assists  in  saving  her  cargo  has  a  right  to  the  reimbursement  of  his 
outlay  and  to  a  reasonable  reward  which  is  recognized  in  different 
ways  by  the  maritime  law  of  all  countries.  Under  English  law 
only  one  kind  of  claim,  viz.  the  claim  for  salvage,  is  admitted ; 
under  German  law,  on  the  other  hand,  a  distinction  is  drawn 
between  salvage  [Bergung)  and  maritime  assistance  {Hiilfe- 
leisiung),  the  reward  being  described  as  Bergelohn  in  the  case  of 
salvage,  and  as  Huydohn  in  the  case  of  maritime  assistance. 
Salvage  relates  to  an  abandoned  ship  or  cargo ;  maritime  assist- 
ance relates  to  a  ship  in  distress — H.G.B.  740.  (Compare 
Merchant  Shipping  Act  1894  s.  546.) 

Under  English  law  the  rights  of  persons  rendering  services  in 
saving  life  are  specially  safeguarded  (Merch.  Sh.  A.  1894  ss.  544, 
545),  but  under  German  law  the  saving  of  life  is  not  taken  into 
consideration,  except  in  cases  in  which  the  ship  or  the  cargo, 
or  part  of  the  cargo,  is  saved ;  where  this  is  done  the  persons 
saving  life  rank  pari  passu,  as  to  the  claim  for  reward,  with 
the  persons  saving  property — H.G.B.  748  (3). 

The  reward  for  salvage  or  assistance  is  calculated  so  as  to 
include  reimbursement  of  outlay,  and  is  assessed  and  appor- 
tioned among  the  several  persons  entitled  thereto  in  accordance 
with  the  principles  laid  down  in  H.G.B.  743-749,  as  modified 
by  s.  1  of  the  Imperial  Statute  of  1903  on  the  same  subject. 
The  reward  for  assistance  is  always  assessed  at  a  lower  figure 
than  the  reward  for  salvage  would  have  been  under  the  same 
circumstances  ;  for  the  purpose  of  the  computation  of  the  reward, 
the  value  of  the  saved  objects  is  an  entirely  subordinate  element 
— H.G.B.  747. 

The  following  classes  of  persons  are  not  entitled  to  any 
reward  for  salvage  or  assistance : 

(1)  the  crew  of  the  ship  which  is  abandoned  or  in  distress — 
H.G.B.  740; 

(3)  any  person  who  obtrudes  his  services  unnecessarily,  and 
more  particularly  any  person  who,  while  the  master  remains  on 
the  ship,  boards  the  ship  without  his  permission; 

(3)  any  person  who  fails  to  inform  the  master  or  the  owner 
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or  the  competent  authority  of  the  existence  of  the  saved  objects 
— H.G.B.  750. 

The  claim  for  reward  is  primarily  a  claim  charged  on  the  ship 
and  cargo,  but  a  master  delivering  any  goods  charged  with 
a  claim  for  salvage  or  assistance,  and  any  person  receiving  any 
such  goods  with  notice  of  the  charge,  becomes  personally  liable 
to  the  extent  to  which  the  ship  is  liable ;  the  shipowner  is  liable 
to  the  same  extent  as  the  master  if  the  master  delivers  the  goods 
on  such  owner's  instructions — H.G.B.  751-753. 

If  the  reward  was  fixed  by  the  agreement,  either  while  the 
ship  was  in  distress  or  otherwise,  the  agreement  overrides  the 
legal  rules  as  to  its  assessment,  but  in  the  first-mentioned 
event  a  reduction  of  the  agreed  amount  may  be  claimed  if  it 
is  unduly  high  under  the  circumstances — H.G.B.  741. 

4.   Obligations  arising  from  Community  of  Peopbkty 

OR  Loss 
a.  Community  of  Ownership. 

304.  The  distinction  familiar  to  English  lawyers  between  joint 
tenancy  and  tenancy  in  common  does  not  exist  in  German  law, 
as  the  rule  of  survivorship  which  characterizes  the  English  joint 
tenancy  is  not  recognized  under  the  German  system.  German 
law  distinguishes  between  the  more  intimate  covamumty  (Gemein- 
schafl  zur  gemmten  Hand)  ^,  of  which  the  common  ownership  of 
partners  in  a  non-mercantile  partnership  (67),  the  community 
of  goods  between  husband  and  wife  (417),  and  the  community 
subsisting  between  co-heirs  (539)  are  conspicuous  examples,  and 
the  less  intimate  'community  by  undivided  shares'  (Oemein- 
scMft  nacJi  Bruchteilen),  which  represents  the  ordinary  type  of 
common  ownership ;  each  of  the  participants  in  a  '  community 
by  imdivided  shares '  may  alienate  his  undivided  share  without 
the  concurrence  of  the  others,  while  in  the  case  of  the  Gemein- 
gchaft  zur  gemmten  Hand  this  cannot  be  done.^ 

The  rules  as  to  the  management  of  property  held  by  one  of  the 
more  intimate  communities,  and  as  to  the  rights  and  duties 
of  the  individual  participants,  are  laid  down  separately  as  to  each 
kind  of  community ;  where  no  such  separate  rules  are  laid  down, 

^  The  persons  participating  in  such  a  community  are  called  Oteaamt}iandxir. 
'  As  to  the  right  of  a  co-heir  to  sell  his  share  in  the  estate  see  529. 
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the  mles,  which  regulate  the  rights  and  duties  of  the  several 
participants  in  a  community  by  undivided  shares,  are  applicable — 
B.G.B.  741 ;  these  rules  may  be  summarized  as  follows : 

(1)  in  the  absence  of  evidence  to  the  contrary,  the  shares  of 
the  participants  in  the  common  property  are  deemed  to  be  equal ; 
the  shares  in  the  fruits  (77)  are  equal  to  the  shares  in  the  common 
property ;  each  of  the  participants  may  use  or  enjoy  the  property, 
but  so  as  not  to  interfere  with  the  use  or  enjoyment  of  the  others — 
B.G.B.  742,  743; 

(2)  the  participants  who  own  the  major  portion  of  the  common 
property  may  make  such  arrangements  as  to  its  management  as 
is  suitable  to  its  nature,  but  so  as  not  to  cause  any  essential 
change  and  not  to  interfere  with  the  right  of  any  individual  to 
his  share  in  the  income ;  in  the  absence  of  any  such  arrangement, 
no  act  of  management  is  operative  unless  it  has  the  concurrence 
of  all  the  participants  or  unless  it  is  necessary  for  the  preserva- 
tion of  the  property — B.G.B.  744,  745  ; 

(3)  each  of  the  participants  is  under  an  obligation,  as  between 
himself  and  the  others,  to  contribute  such  part  of  the  expenses 
and  outgoings  as  corresponds  to  his  share  in  the  common 
property— B.G.B.  748 ; 

(4)  a  partition  in  accordance  with  the  specific  rules  laid  down 
by  the  B.G.B.  752-757  may  at  any  time  be  claimed  by  any  one 
participant,  except  in  so  far  as  such  claim  is  excluded  by  agree- 
ment ;  partition  may  be  claimed,  notwithstanding  any  agreement 
to  the  contrary,  if  there  is  any  cogent  ground — see  229  note  1 ; 
a  stipulation  excluding  partition  during  a  fixed  period  is  revoked 
by  the  death  of  a  participant,  unless  the  contrary  is  expressly 
provided ;  an  agreement  between  the  parties  excluding  the  right 
to  partition  is  not  binding  on  any  person  who,  as  judgment 
creditor  of  any  participant,  has  seized  his  share,  or  on  the 
person  who  administers  the  estate  of  any  participant  in  bank- 
ruptcy; the  right  to  partition  is  not  in  any  event  barred  by 
prescription— B.G.B.  749-751,  758;  K.O.  16  (2) ; 

(5)  the  common  property  cannot  be  alienated  except  with  the 
concurrence  of  all  the  participants,  but  each  participant  may 
alienate  his  share  without  the  assent  of  the  others  ^ — B.G.B.  747. 

'  An  agreement  as  to  the  mode  of  management  as  well  as  an  agreement 
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The  special  rules  laid  down  by  H.G.B.  489-509  as  to  the 
common  ownership  of  ships  (Rhederei),  in  cases  where  the  owners 
are  not  partners  in  the  ordinary  sense  of  the  word,  are  not  of 
great  practical  importance. 

b.  Community  of  Iioss. 

305.  Community  of  loss  exists  under  the  rules  of  maritime 
law  as  to  general  average  {gro%se  Eaverei)  which  are  derived  from 
the  lex  Rhodia  de  jactu,  and  the  general  principles  of  which  are 
universally  adopted.  The  provisions  of  German  law  on  the 
subject  may  be  summarized  as  follows : 

If  the  master  of  a  ship,  in  order  to  avert  a  danger  threatening 
both  ship  and  cargo,  sacrifices  some  part  of  the  cargo  or  of  the 
ship,  or  incurs  any  special  outlay,  the  loss  or  outlay  is  shared  by 
ship,  freight,  and  cargo  in  their  proper  proportions.  The  state- 
ment as  to  the  amounts  respectively  payable  by  the  several 
parties  concerned  is  made  out  by  public  officials  who  are  called 
Bespacheure  (average  staters).  The  persons  whose  property  was 
sacrificed  have  no  personal  remedy  against  the  parties  liable  to 
contribute  to  their  loss,  but  are  entitled  to  a  right  of  pledge  (393) 
over  the  objects  in  respect  of  which  the  contribution  is  payable ; 
this  right  of  pledge  does  not  affect  bona  fide  purchasers,  but  any 
person  who  receives  goods  charged  with  such  average  contribution 
with  notice  of  such  charge  becomes  personally  liable  for  the 
amount  of  the  contribution  if  he  delivers  the  goods  to  a  third 
party ;  a  party  who  has  taken  possession  of  the  goods  in  good 
faith  and  without  notice  of  the  right  of  pledge  is  not  affected 
thereby — H.G.B.  700-733.  Analogous  provisions  exist  as  to 
inland  navigation — Statute  as  to  Inland  Navigation  ss.  78-91. 

5.    Obligations  ckeatbd  by  Estoppel 

306.  The  principle  of  'estoppel',  which  plays  a  very  im- 
portant part  in  English  law,  is  not  known  as  such  in  Germany, 
but  certain  classes  of  obligations  recognized  by  German  law  are 
based  on  principles  similar  to  those  of  English  law  of  estoppel, 
and  may  conveniently  be  classed  together  under  that  head. 

excluding  the  right  to  partition,  either  permanently  or  during  a  fixed  period, 
or  making  it  dependent  upon  notice,  is  binding  on  the  successors  in  title  of 
any  participant— B.G.B.  746,  751. 
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According  to  tte  English  law,  a  person  who  induces 
another  to  act  on  the  assumption  that  a  certain  state  of  facts 
is  in  existence  must,  in  the  cases  to  which  the  rules  as  to 
estoppel  are  applicable,  allow  the  relations  between  him  and 
such  other  person  to  be  regulated  by  the  '  conventional  state  of 
facts'  thus  created,  and  cannot,  as  between  himself  and  such 
other  person,  derive  any  advantage  from  the  circumstance  that  the 
real  state  of  facts  was  different  (see  Lord  Blackburn''s  judgment 
in  Burkinshaw  v.  NicoUs  3  A.  C.  1004,  1025).  The  German 
law  in  the  cases  in  which  the  same  principle  is  appKed  does  not  go 
quite  so  far,  but  it  gives  a  right  to  the  party  who  relies  on  the 
existence  of  a  state  of  things,  which  does  not  in  fact  exist,  to 
receive  compensation  from  the  party  whose  representation  caused 
his  mistaken  assumption.     The  principle  is  applied  as  follows  : 

(1)  where  a  declaration  of  intention  is  void  on  the  ground  of  not 
having  been  intended  seriously  (98),  or  is  avoided  on  the  ground 
of  mistake  (99),  the  party  to  whom  the  declaration  was  com- 
municated is  entitled  to  compensation  for  the  damage  suffered  by 
him,  owing  to  his  reliance  on  the  effectiveness  of  the  declaration ; 
where  the  declaration  was  one  not  required  to  be  communicated 
to  another  party  (95),  any  person  suffering  damage  by  relying 
on  its  effectiveness  is  entitled  to  compensation — B.G.B.  122; 

(2)  where  an  agreement  is  void  on  the  ground  that  it  was  impos- 
sible ab  initio  (158),  or  on  the  ground  of  immorality  or  illegality 
(102),  the  party  who  at  the  time  of  the  apparent  formation  of 
the  agreement  was  aware  of  its  nullity  must  compensate  the 
other  party  for  any  damage  suffered  by  his  reliance  on  the 
validity  of  the  agreement  unless  the  nullity  was,  or  ought  to 
have  been,  known  to  such  other  party — B.G.B.  307-309. 

The  damages  recoverable  in  either  case  are  damages  for  the 
'  negative  interest  ■"  in  the  effectiveness  of  the  declaration  or  the 
validity  of  the  agreement  (169). 

6.   Obligations  and  Rights  of  Finders  of  Lost  Objects 

307.  A  person  who  finds  an  object  lost  by  another  and  takes 
it  into  his  possession  is  subject  to  the  duties  and  entitled  to  the 
rights  appearing  from  the  following  rules : 

(1)  the  finder  of  an  object  of  which  the  value  exceeds  three 
Marks  must  give  immediate  notice  to  the  loser,  or  to  any  person 
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entitled  to  receive  the  lost  object;  where  this  cannot  be  done, 
notice  must  be  given  to  the  competent  police  authority ; 

(2)  the  finder  must  keep  the  object  in  his  custody  unless  he 
prefers  to  deliver  it  to  the  competent  police  authority,  or  unless 
the  police  authority  requires  him  to  deliver  it ;  he  is  not  liable 
for  any  damage  to  the  found  object  caused  otherwise  than  by  his 
wilful  default  or  gross  negligence  ; 

(3)  if  the  found  object  is  of  a  perishable  nature,  or  if  the 
expense  of  its  preservation  is  excessive,  the  finder  must  sell  it  by 
public  auction,  having  previously  given  notice  of  the  intended 
sale  to  the  police  authority; 

(4)  the  finder  must,  on  demand,  hand  over  the  object  or  the 
proceeds  of  its  sale  to  the  loser,  or  to  any  other  person  entitled 
to  receive  it ;  by  his  delivery  to  any  such  person  he  is  discharged 
from  all  further  claims; 

(5)  the  finder  is  entitled  to  the  reimbursement  of  any  reason- 
ably necessary  outlay  made  in.  connexion  with  the  custody  or 
preservation  of  the  found  object,  as  well  as  to  a  reward,  calculated 
according  to  the  value  of  the  found  object ; 

(6)  if,  after  the  lapse  of  a  year  from  the  communication  of 
the  notice  to  the  police  authority,  no  claim  has  been  lodged  with 
such  police  authority,  the  identity  of  the  loser  or  owner  remain- 
ing unknown  to  the  finder,  the  finder  acquires  the  ownership  of 
the  found  object  or  of  its  proceeds  of  sale,  unless  he  waives  his 
claim  thereto;  I  if  he  waives  his  claim  the  parochial  authority 
steps  into  his  shoes.  Any  person  suffering  loss  by  such  transfer 
of  ownership  may,  within  three  years,  claim  restitution  under 
the  rules  as  to  unjustified  benefits  (298).  If  the  value  of  the 
found  object  is  below  three  Marks,  the  ownership  is  acquired 
after  a  year  from  the  date  of  the  finding,  imless  such  finding  is 
deliberately  concealed  ^—B.G.B.  965-977. 

As  to  treasure-trove  see  341. 

*  As  to  objects  found  in  buildings  and  by  public  authorities  see  B.Q.B. 
978-983. 
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CHAPTER  I:  GENERAL  SURVEY 

1.   Nature  of  Real  Rights 

308.  The  third  book  of  the  B.G.B.  deals  mainly  with  'real 
rights',  though  it  also  incidentally  contains  rules  referring  to 
obligatory  relations  arising  in  connexion  with  the  ownership  or 
possession  of  things  or  similar  matters  (see  79). 

A  real  right  is  a  right  afEeeting  a  thing  available  against  all 
the  world,  and  not  merely  against  a  particular  person. 

The  most  complete  real  right  is  the  right  of  ownership,  but 
a  real  right  may  also  concern  a  thing  owned  by  another ; 
a  person  entitled  to  a  real  right  over  a  thing  owned  by  another 
may,  by  virtue  of  such  right,  be  enabled,  to  exercise  some  of  the 
privileges  of  ownership  in  lieu  of  the  owner,  or  to  restrain  the 
owner  from  exercising  some  of  the  privileges  of  ownership. 

While  obligatory  rights  may,  within  certain  limits,  be  created 
at  the  unfettered  discretion  of  the  parties  concerned,  real  rights 
are  inoperative  unless  they  conform  to  certain  types  defined 
by  law. 

Real  rights  affecting  immovables  are  classified  as  follows: 
^1)  ownership  rights  (323) ;  (2)  rights  akin  to  ownership  rights 
(e.g.  heritable  building  rights,  mining  rights,  &c.  (348) ;  (3)  rights 
of  user  over  land  owned  by  others,  and  rights  of  restraining  the 
owner's  rights  of  user,  viz.  servitudes  (352)  and  perpetual  charges 
(366) ;  (4)  rights  granted  by  way  of  security  (372).  Real  rights 
affecting  movables  are  classified  as  follows :  (1)  ownership  rights 
(323) ;  (2)  usufruct  (358) ;  (3)  rights  of  pledge  (392). 

The  rights  derived  from  possession  are  not  real  rights,  but 
they  are  closely  connected  with  real  rights,  inasmuch  as  posses- 
sion frequently  assists  the  acquisition  or  assertion  of  a  real  right. 
Registration  is  another  factor  by  which  the  acquisition  and 
assertion  of  a  real  right  may  be  assisted,  but  it  only  affects 
immovables  and  registered  ships. 
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The  general  law  as  to  real  rights  may,  as  to  certain  specified 
matters  (e.g.  family  settlements,  entails,  transmission  of  im- 
movables on  owner's  death ;  rights  relating  to  rivers,  springs, 
mines,  and  minerals  ;  sporting  rights ;  neighbour's  rights,  servi- 
tudes and  perpetual  charges;  compulsory  purchase  and  com- 
pulsoiy  consolidation  and  subdivision  of  land;  rights  of  aliens 
and  corporate  bodies  to  hold  land,  &c.)  and  within  certain  specified 
limits,  bemodified  by  State  law— E.G.  57-69,73, 74, 88, 109, 131. 

2,   Rules  as  to  the  Ckeation,  Teansper,  and  Extinction 
OF  Real  Rights  by  Act-in-the-Law 

a.  Generally. 

309.  A  real  right  is,  as  a  general  rule,  created,  transferred, 
or  extinguished  by  an  agreement  between  the  parties  concerned  ^ 
called  a  '  real  agreement '  {dinglicAer  Vertrag  ^),  by  which  the 
person  by  whom  the  right  is  to  be  created,  modified,  or 
transferred  declares  his  intention  in  that  behalf,  and  by 
which  the  person  in  whose  favour  such  right  is  to  be 
created,  modified,  or  transferred  declares  his  acceptance. 
A  real  agreement  must  be  distinguished  from  an  obligatory 
agreement  concerning  a  real  right.  A  '  real '  agreement  is 
intended  to  effect  the  change  to  which  it  refers  by  its  own 
operation,  whereas  by  an  obligatory  agreement  concerning  a 
real  right  one  of  the  parties  undertakes  to  effect  such  change 
by  a  subsequent  transaction.  The  difference  between  a  '  real 
agreement'  and  an  'obligatory  agreement  concerning  a  real 
right '  is  analogous  to  the  difference  between  a  '  sale  of  goods ' 
and  an  •  agreement  to  sell  goods ' — Sale  of  Goods  Act  1893  s.  1 
(3) — or  between  a  *  conveyance  on  sale  of  land '  and  an  '  agree- 
ment for  the  sale  of  land '  under  English  law. 

A  *  real  agreement ',  though  intended  by  its  own  operation  to 
create,  modify,  transfer,  or  extinguish  the  real  right  which  it 
concerns,  is  not  operative  as  a  general  rule  unless  accompanied, 
followed,  or  preceded  by  a  prescribed  outward  act  (transfer  of 
possession  or  registration).  Under  English  law,  a  sale  of 
movables  or  a  conveyance  of  land,  as  a  general  rule,  operates 

'  The  B.G.B.  uses  the  term  Einigung  in  the  place  of  dinglicher  Vertrag ;  the 
textbooks  use  the  latter  expression,  which  is  more  convenient  and  more 
familiar  to  Grerman  readers. 
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inunediately  and  completely  without  the  necessity  of  any  transfer 
of  possession  or  registration,  hut  in  some  exceptional  cases  an 
additional  outward  act  is  required,  as  under  German  law,  for  the 
purpose  of  making  the  sale  or  conveyance  completely  effective 
(e.  g.  in  the  case  of  a  transfer  of  registered  land — Land  Transfer 
Act  1875  ss.  30-34 — or  of  a  bill  of  sale  given \by  way  of 
security  for  the  payment  of  a  debt — Bills  of  Sale  Act  1883  s,  8). 

b.   As  to  Immovables  and  Begistered  Ships. 

310.  The  following  special  rules  apply  as  to  immovables  ^ : 

(1)  The  transfer  of  ownership  or  the  creation  or  modification 
of  a  right  affecting  an  immovable,  or  the  transfer  of  ownership, 
or  of  any  such  right,  or  the  creation  or  modification  of  any  right 
affecting  such  a  right  is  effected  by  the  combined  operation  of 
two  acts,  namely :  (a)  a  real  agreement  (309)  between  the 
parties;  (b)  compliance  with  the  rules  as  to  registration. 

The  real  agreement  is  not  binding  on  the  parties  before  regis- 
tration,^ unless  it  is  made  by  public  act  declared  in  the  presence 
of  the  Registrar  or  by  a  written  document  filed  in  the  Registry, 
or  unless  the  party  whose  right  is  affected  by  the  transaction 
has  delivered  to  the  other  party  *  a  document  in  the  prescribed 
form  authorizing  the  registration  of  the  change  (318) — B.G.B. 
873,  876,  877. 

(2)  The  release  of  a  right  is  effected  by  the  combined  opera- 
tion of  two  acts,  namely  (a)  a  declaration  by  the  releasing  party 
communicated  to  the  party  in  whose  favour  the  release  is 
intended  to  operate,  or  made  before  the  Registrar;  (b)  the 
cancellation  of  the  right  on  the  register. 

1  The  rules  given  in  the  text  are  not  applicable  in  the  districts  in  -which 
the  new  system  of  registration  is  not  as  yet  operative,  or  as  to  immovables, 
which  under  the  provisions  of  State  law  are  exempt  from  registration  (see 
315). 

'  After  registration  the  agreement  is  binding  though  not  made  in  the 
prescribed  form. 

'  A  declaration  made  by  one  of  the  parties  to  any  transaction  of  the  above- 
mentioned  nature  is  not  invalidated  by  the  fact  that,  subsequently  to  the 
timfe  at  which  such  declaration  has  become  binding  on  the  declarant,  and 
after  the  filing  of  the  application  for  registration,  but  before  registration,  the 
declarant's  powers  of  alienation  have  become  subject  to  any  restx-aint  (e.  g. 
by  his  bankruptcy),  see  104— B.G.B.  878. 
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The  declaration  mentioned  sub  (a)  is  not  binding  before  the 
cancellation  has  been  effected,  unless  made  before  the  Registrar, 
or  unless  the  releasing  party  has  delivered  to  the  other  party 
a  document  in  the  prescribed  form  authorizing  the  cancellation 
(318).  If  the  right  intended  to  be  released  is  subject  to  the 
right  of  another,  such  other  must  declare  his  assent  (130)* — 
B.G.B.  875,  876. 

(3)  In  certain  specified  cases  a  real  right  is  created,  trans- 
ferred, or  extinguished  ipso  facto  in  connexion  with  another 
event.^    See,  for  instance,  337  note  1. 

(4)  In  the  case  of  registered  ships  registration  is  not  required 
except  on  the  creation  of  rights  of  pledge ;  these  require  regis- 
tration in  a  similar  way  as  charges  on  immovables— ^B.G.B. 
1260. 

*  In  the  case  of  the  release  of  a  charge  on  an  immovable  the  owner's 
assent  is  required  (391).  The  release  is  not  invalidated  by  the  fact  that 
a  restraint  on  the  power  of  disposition  of  the  releasing  party  is  imposed 
after  the  filing  of  the  application  for  registration — B.Gr.B.  878. 

°  In  any  such  case  the  event  by  which  the  change  is  produced  has  the 
effect  of  creating  a  discrepancy  between  the  true  state  of  things  and  the  state 
of  things  recorded  in  the  register,  and  it  is  to  the  interest  of  the  party  benefited 
by  the  change  to  apply  for  a  rectification  of  the  register  (321). 


CHAPTER  II:    POSSESSION  AND  REGISTRATION 

1.  Possession 

a.  Befinition  of  Technical  Terms. 

311.  Possession  means  ^the  actual  control'  {tafsdcMicke  Gewalt) 
over  the  thing  to  which  it  refers — B.G.B.  854  (1).  The  dis- 
tinction between  detention  and  possession,  which  is  familiar  to 
the  students  of  Roman  law,  and  which  was  preserved  in  the  first 
draft  of  the  B.G.B.,  has  now  disappeared.  Under  Roman  law 
possession  in  the  legal  sense  was  not  recognized  unless  the  pos- 
sessor had  the  intention  of  dealing  with  the  thing  possessed  by 
him  as  if  he  were  its  owner ;  a  bailee  or  lessee  was  deemed 
'  detentor '  and  not  a  '  possessor '  of  the  bailed  or  leased  object. 
In  the  terminology  of  the  new  German  law,  as  in  the  terminology 
of  English  law,  the  term  '  possession '  is  used  in  every  case  in 
which  actual  control  exists,  without  regard  to  the  purpose,  for 
which  it  is  exercised.  This  definition  is,  however,  subject  to 
the  following  rules,  by  which  it  is  supplemented  and  qualified : 

(1)  Possession  hy  clerks  or  servants. 

Where  any  person  who  has  a  thing  under  his  control  exercises 
such  control  for  another  in  his  household  or  business,  or  under 
any  other  circumstances  requiring  him  to  follow  the  directions 
of  such  other  with  regard  thereto,  such  other  is  alone  deemed 
to  be  the  possessor  thereof — B.G.B.  855.  A  person  who  in  this 
manner  has  control  on  behalf  of  another  is  called  Besitzdiener  or 
Sesitzgehilfe  ('possessor's  servant'  or  '  possessor's  assistant'). 

(2)  Direct  and  indirect  possession. 
Where  possession  is  obtained  for  a  period  of  time  by  virtue  of 
any  contractual  or  other  relation  between  the  person  authorizing 
the  possession  and  the  person  obtaining  it  (e.  g.  under  a  lease  or 
bailment,  or  by  virtue  of  a  right  of  pledge,  or  of  a  right  of 
usufruct,  or  under  an  agency  agreement)  the  person  authorizing 
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the  possession  and  the  person  exercising  actual  control  are  both 
deemed  to  be  in  possession ;  the  possession  o£  the  person  exer- 
cising actual  control  is  called  '  direct  possession '  {unmittelharer 
Besitz),  the  possession  o£  the  person  authorizing  the  control  is 
called  '  indirect  possession '  (mittelbarer  Besitz) — B.G.B.  868. 

(3)  Proprietary  possession. 

A  person  who  is  in  possession  of  a  thing  intending  to  deal 
with  it  as  owner  is  called  '  proprietary  possessor '  {Eigenhesitzer) — 
B.G.B.  872. 

(4)  Faulty  possession. 

Possession  obtained  against  the  former  possessor's  will,  and 
without  the  sanction  of  any  rule  of  law,  is  called  'faulty 
T^ossBssiaa.'  {fehlerhafter  Besitz) — B.G.B.  858  (2). 

(5)  Joint  possession. 

Several  persons  together  may  be  in  possession  of  a  thing  in 
a  manner  corresponding  to  the  manner  in  which  several  persons 
may  be  co-owners  of  a  thing  (325).  Such  possession  is  called 
Mitlesitz,  and  will  in  this  treatise  be  described  as  'joint  pos- 
sessioii  ■*. 

(6)  Part  possession. 

Separate  possession  of  any  specified  part  of  a  thing,  more 
particularly  of  any  specified  part  of  a  building,  is  called  Teil- 
lesitz  (part  possession — see  B.G.B.  865). 

b.   Acquisition  of  Possession. 

312.  Possession  is  acquired  by  the  assumption  of  the  actual 
control  over  a  thing  delivered  or  abandoned  or  lost  by  a  former 
possessor,  or  acquired  originally  by  the  new  possessor. 

(1)  Delivery. 

The  transfer  of  the  possession  of  a  movable  thing  may  be  effected 
by  the  deKvery  of  such  thing  into  the  hands  of  the  transferee  or 
into  a  place  or  receptacle  of  which  the  transferee  has  control 
(as  when  coals  are  deposited  on  a  truck  belonging  to  the  pur- 
chaser). 

The  transfer  of  the  possession  of  an  immovable  is  effected 
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by  any  outward  act  by  whicb  the  transferee  is  enabled  to  obtain 
access  to  such  immovable  (e.  g.  by  the  delivery  of  the  key). 

In  any  ease  in  which  a  '  real  agreement '  (309)  is  concluded 
between  the  transferor  and  the  transferee  as  to  the  transfer  of 
the  possession  of  a  movable  or  immovable  thing,  such  transfer  is 
deemed  to  have  taken  place  as  soon  as  the  transferee  obtains 
control  over  such  thing — B.G.B.  854  (3). 

The  indirect  possession  (311  sub  (2))  of  a  thing  may  be  trans- 
ferred by  the  assignment  of  the  claim  to  its  delivery — B.G.B. 
870. 

In  the  case  of  goods  represented  by  a  negotiable  instrument 
(bill  of  lading,  dock  warrant,  warehouse  receipt,  &c.),  the  transfer 
of  the  document  of  title  operates  as  a  transfer  of  the  right  to 
obtain  possession — see  H.G.B.  424,  450,  647 — andhas,  therefore, 
the  effect  of  giving  the  transferee  the  indirect  possession  of  the 
goods. 

Symbolical  delivery,  which  played  a  great  part  in  mediaeval 
law,  has  ceased  to  exist  in  modern  German  law ;  the  delivery  of 
a  key  is  not  in  the  nature  of  a  symbolical  delivery  if  it  enables 
the  transferee  to  exercise  control  over  the  thing  of  which  the 
possession  is  to  be  transferred ;  if  it  does  not  attain  that  object 
it  has  no  legal  effect  whatever. 

(2)  Assumption  of  control  after  abandonment  or  loss  by 
former  possessor. 

A  person  who  assumes  possession  of  a  thing  of  which  the 
control  was  voluntarily  abandoned  or  involuntarily  lost  by  another 
— see  313 — acquires  the  possession  of  such  thing.^ 

(3)  Assumption  of  control  over  things  not  previously 


Possession  of  a  thing  not  previously  possessed  by  another  is 
acquired :  (1)  by  any  person  who  severs  a  component  part  (75) 
from  a  thing  possessed  by  him  and  obtains  control  over  such 
severed  part;  (2)  by  any  person  who  appropriates  any  wild 
animal  or  any  fish  caught  by  him  in  the  sea. 

*  Where  control  is  acquired  by  means  of  an  unlawful  act  the  possession  is 
faulty,  and  has  not  the  same  effects  as  lawful  possession,  see  315,  334. 
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c.  Termination  of  Possession. 

313.  The  possession  of  a  thing  is  terminated  by  the  loss  of 
the  control  over  such  thing  either  by  delivery  to  another  or  by 
abandonment  or  loss — B.G-.B.  856  (1). 

The  possession  of  a  thing  is  not  deemed  to  have  been  aban- 
doned or  lost  if  the  circumstance  preventing  the  exercise  of 
actual  control  is  by  its  iig,ture  of  a  merely  temporary  character. 
Illustrations :  Possession  of  a  plot  of  land  is  not  lost  if,  owing 
to  a  flood  or  a  landslip,  the  access  to  it  is  for  the  time  being 
prevented ;  possession  of  a  horse  is  not  lost  vrhile  it  has  tem- 
porarily strayed  out  of  the  paddock  in  which  it  is  kept — B.G.B, 
856  (2). 

d.  Transmission  of  Possession  on  Death. 

314.  The  possession  of  all  things  possessed  by  any  person  at 
the  time  of  his  death  becomes,  ipao  facto,  vested  in  his  heirs 
—see  470  sub  (1)— B.G.B.  857. 

The  possession  thus  devolving  on  the  heirs  is  different  in  its 
nature  from  ordinary  possession,  though  it  is  not  called  by 
another  name ;  where  the  heirs,  owing  to  absence  or  some  other 
cause,  are  unable  to  exercise  actual  control,  their  possession  is 
of  a  merely  fictitious  nature,  but  it  has  many  of  the  effects  of 
physical  possession.^ 

e.  Possessory  Bemedies.^ 
(1)  Self-help. 

315.  The  act  of  a  person  who  unlawfully  deprives  another  of 
his  possession,  or  disturbs  him  therein,  is  described  as  '  unlawful 
interference^  (verbotene  Mgenmacht) — B.G.B.  858  (1). 

A  person  whose  possession  is  disturbed  by  unlawful  inter- 
ference may  defend  his  right  by  force,  and  may  use  force  for  the 

'  For  an  express  recognition  of  the  distinction  between  the  heirs'  fictitious 
possession  and  their  actual  possession  see  B.G.B.  2025,  2027.  As  regards 
the  meaning  of  the  expression  'of  the  possessor  of  the  inheritance' 
{ErbsiihaJIshesitzer)  see  528  note  1. 

^  A  person  wilfully  or  negligently  and  unlawfully  disturbing  the  posses- 
sion of  another  is  liable  to  compensate  such  other  under  the  general  rules  as 
to  unlawful  acts  (287).  The  claim  for  compensation  is  in  such  a  case  avail- 
able as  well  as  the  possessory  remedies,  but  as  compensation  primarily  means 
restitution  (167)  the  two  remedies  may  frequently  coincide. 
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recovery  of  a  movable  thing  from  a  person  apprehended  in 
flagranti  delicto.  A  person  who  by  unlawful  interference  is  ousted 
from  the  possession  of  an  immovable  may,  iinmediately  after 
being  ousted,  use  force  for  the  recovery  of  possession — B.G.B. 
859  (1)  (3)  (3). 

The  right  of  self-defence  may  be  exercised  by  any  person  who 
has  actual  control  on  the  possessor's  behalf,  and  against  the  heirs 
of  the  person  guilty  of  unlawful  interference,  as  well  as  against 
any  other  person  deriving  title  under  him  with  notice  of  the 
faulty  nature  of  the  possession  ^—B.G.B.  859  (4),  860. 

(2)  Legal  remedies  against  unlawful  interference. 

The  rule  of  English  law,  according  to  which  '  bare  possession 
constitutes  a  sufficient  title  to  enable  a  party  enjoying  it  to 
obtain  legal  remedy  against  a  mere  wrongdoer '  (see  Notes  to 
Armory  v.  Delamirie  1  Sm.  L.  C,  11th  edition,  on  p.  357),  is 
also  recognized  by  the  present  German  law. 

A  person  who  is  ousted  from  possession  may  claim  recovery  of 
possession  fi-om  any  person  who,  as  against  him,  is  in  faulty 
possession— 311  sub  (4)— B.G.B.  861  (1). 

A  person  who  is  disturbed  in  his  possession  by  unlawful  inter- 
ference may  claim  a  removal  of  the  disturbance,  and,  where 
further  disturbance  is  impending,  may  obtain  a  perpetual  in- 
junction against  the  wrongdoer— B.G.B.  862  (1). 

Neither  remedy  is  available  if  the  aggrieved  person  was 
himself  in  faulty  possession  as  against  the  wrongdoer  or  as 
against  his  predecessor  in  title,  and  if  such  faulty  possession  was 
obtained  within  a  year  prior  to  the  ouster  or  disturbance — 
B.G.B.  861  (2),  862  (2). 

Illustration :  A  claims  the  delivery  of  a  horse  which  B  unlaw- 
fully took  out  of  ji's  stable.  B  proves  that  six  months  before 
the  removal  of  the  horse  A  had  similarly  removed  it  from  his 
stable.  The  claim  is  dismissed,  notwithstanding  the  fact  that 
B's  act  was  unlawful.  If  B  had  taken  the  horse  more  than 
a  year  after  it  had  been  taken  from  him,  ^'s  action  would  have 
been  successful. 

Either  of  the  above-mentioned  possessory  remedies  is  for- 
feited : 

2  As  to  the  right  of  the  possessor  of  a  thing  to  remove  it  from  a  parcel  of 
land  possessed  by  another  see  B.G.B.  867. 
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(1)  by  the  lapse  o£  a  year  from  the  time  of  the  unlawful 
interference— B.G.B.  864  (1) ; 

(2)  by  a  final  judgment  obtained  in  a  separate  action  ^  declar- 
ing the  person  guilty  of  the  interference  entitled  to  the  right 
of  possession  or  to  the  commission  of  the  disturbing  act — B.G.B. 
864,  (2). 

(3)  Legal  remedies  for  establisMng  right  to  possession. 

The  remedies  described  above,  sub  (2),  are  available  only  in 
case  of  unlawful  interference ;  the  remedies  referred  to  below,  on 
the  other  hand,  are  available  in  such  cases,  and  also  in  any  case 
in  which  the  person  who  wishes  to  establish  his  right  to  posses- 
sion was  not  ousted  or  disturbed  by  any  unlawful  interference. 
The  following  rules  apply  on  this  subject : 

(1)  the  former  possessor  of  a  movable  thing  may  recover  its 
possession  from  the  actual  possessor  if  the  latter  when  acquiring 
possession  was  not  acting  in  good  faith — B.G.B.  1007  (1) ; 

(2)  if  any  movable  thing,  other  than  money  or  a  negotiable 
instrument  issued  to  bearer,  was  stolen  from  the  former  possessor, 
or  lost  by  him,  he  may  recover  its  possession  from  the  actual 
possessor,  even  if  such  possessor  when  acquiring  possession  was 
acting  in  good  faith— B.G.B.  1007  (2)  *; 

(3)  a  former  possessor,  who,  when  acquiring  possession,  was 
not  acting  in  good  faith,  or  who  has  voluntarily  abandoned  the 
possession  of  a  thing  which  has  since  come  into  the  possession  of 
another,  is  not  entitled  to  recover  its  possession  from  such  other 
—B.G.B.  1007  (3). 

f.  Effect  of  Possession  as  to  Proof  of  Ownership  and 
as  to  Bight  to  Profits. 

(1)  Presumption  of  ownership, 

316.  A  person  who  is  in  proprietary  possession — 311  sub  (3) — 
of  a  movable  thing  is  presumed  to  be  its  owner  ;  any  person  who, 

'  In  an  action  for  the  recovery  of  possession  or  the  removal  of  a  disturbance 
brought  on  the  ground  of  unlawful  interference,  the  defendant  cannot  assert 
h Js.own  right  to  possession  or  to  commit  the  disturbing  act,  except  for  the 
purpose  of  proving  that  he  was  not  guilty  of  unlawful  interference — ^B.O.B. 
863. 

'  This  rule  is  not  applicable  if  the  actual  possessor  is  also  the  owner  of  the 
thing  lost  or  stolen  from  a  former  possessor. 
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as  defendant  or  plaintifE  in  an  action,  wishes  to  dispute  such 
ownership  must  prove  his  allegation.  This  presumption  is  not, 
however,  available  against  the  former  possessor  of  a  movable 
thing  other  than  money,  or  an  instrument  to  bearer,  from  whom 
such  movable  thing  was  stolen,  or  by  whom  it  was  lost. 

A  former  possessor  of  a  movable  thing  is  presumed  to  have 
been  the  owner  of  such  thing  while  he  was  in  possession  thereof. 
Where  the  possession  is  divided  between  a  direct  possessor  and 
an  indirect  possessor — 311  sub  (2) — the  presumption  operates  in 
favour  of  the  latter— B.G.B.  1006. 

(2)  RigJits  to  fruits  and  profits. 

A  person  in  possession  of  a  thing — whether  movable  or 
immovable— is  entitled  to  the  fruits  {^7)  of  such  thing  if  he,  in 
good  faith,  believes  himself  to  be  the  owner  of  such  thing  or 
entitled  to  the  usufruct  thereof,  and  if  his  title  to  possession  was 
acquired  for  valuable  consideration ;  if  he  is  ejected  by  the  true 
owner,  he  is  not  bound  to  account  for  any  fruits  received  up  to 
the  time  of  the  commencement  of  the  owner's  action;  if  the 
possession  was  acquired  in  good  faith,  but  without  valuable 
consideration,  the  possessor  must  account  for  the  fruits  under  the 
rules  as  to  unjustified  benefits  (298)— B.G.B.  987,  988,  993 ;  see 
also  below — 339. 

2.   Registration  of  Rights  kelating  to  Immovables 
a.    General  Statement. 

317.  At  the  date  of  the  coming  into  force  of  the  B.G.B.  registers 
on  the  model  required  by  the  new  law  existed  in  most  Pmssian 
districts,  but  in  other  parts  of  Germany  considerable  diversity 
prevailed.  The  time  and  manner  of  the  introduction  of  registers 
arranged  according  to  the  new  system  was,  by  E.G.  186,  left  to 
the  discretion  of  each  local  sovereign ;  the  establishment  of  new 
registers  in  those  States  in  which  the  previously  existing  regis- 
ters were  unfit  for  adoption  under  the  new  system,  is  now  proceed- 
ing gradually  in  accordance  with  the  Orders  in  Council  issued  on 
the  subject  in  the  several  States  which  they  concern.  The  mode  of 
introduction  generally  resembles  the  mode  in  which  the  Prussian 
system  was  originally  introduced ;  that  is  to  say,  the  whole  of 
the  parcels  of  land  situate  within  each  registration  district  are 
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registered  by  the  registration  authorities  propria  motu,  with  the 
ineumbrances  thereon,  on  the  information  derived  from  the  land- 
tax  registers  and  maps,  or  from  the  old  registers  as  supplemented 
by  the  depositions  of  the  parties  concerned ;  that  being  done,  a 
period  of  time  for  the  presentation  of  claims  adverse  to  the  regis- 
tered rights  is  fixed  and  announced  by  public  notice  j  a  party 
who  fails  to  present  his  claim  within  the  stipulated  period  of  time 
is  in  the  same  position  as  a  party  who  fails  to  register  a  right  to 
which  he  is  entitled  in  a  district  in  which  the  register  is  finally 
established.  After  the  lapse  of  the  period,  and  after  a  further 
period  allowed  for  dealing  with  adverse  claims  which  have  been 
presented,  the  register  is  deemed  to  be  established,  and  an  official 
announcement  is  made  to  that  effect. 

In  those  German  districts  in  which  registers  arranged  in 
accordance  with  the  provisions  of  the  new  law  have  not  as  yet 
become  operative,  the  old  local  law,  as  to  the  acquisition  and  loss 
of  the  ownership  of  immovables,  and  as  to  the  creation,  transfer, 
hypothecation,  and  discharge  of  other  rights  relating  to  im- 
movables and  certain  other  cognate  matters  is  still  in  force— 
E.G.  189  (1). 

State  legislation  may  exempt  certain  kinds  of  immovables 
(e.  g.  immovables  belonging  to  public  authorities)  from  the 
rules  as  to  registration,  and  may  also  provide  that  servitudes 
affecting  such  immovables  may  be  created  without  being  regis- 
tered—E.G.  137",  128  ;  G.B.O.  90. 

The  following  statement  refers  to  the  law  of  those  districts  in 
which  the  new  registers  are  in  operation,  and  to  such  im- 
movables as  are  not  exempt  from  registration  under  the  rule 
stated  above. 

Each  German  state  is  divided  into  registration  districts,  and 
every  parcel  of  land,  as  a  general  rule,  has  a  separate  folio 
{GrundbuchUatt)  in  the  register  of  the  district;  but  for  par- 
ticular reasons  several  independent  parcels  may  be  registered  on 
the  same  folio— G.B.O.  2,  3,  4,  86-89. 

Each  folio,  in  addition  to  the  heading  and  the  description 
of  the  property,  has  three  separate  divisions,  the  first  being 
intended  for  the  registration,  names,  and  descriptions  of  the 
successive  owners,  the  second  for  the  registration  of  incum- 
brances other  than  charges  granted  by  way  of  security  (e.g. 
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servitudes,  perpetual  charges,  heritable  building  rights,  mining 
rights,  &c.),  the  third  for  the  registration  of  charges  granted  by 
way  of  security. 

A  lease,  as  mentioned  above  (205),  does  not  confer  any  real 
right  on  the  lessee,  and  is,  therefore,  incapable  of  registration, 
but  a  heritable  building  right  (349),  which,  if  granted  for  a 
limited  time,  corresponds  in  its  effect  to  an  English  lease, 
requires  registration  as  an  incumbrance  on  the  parcel  which  it 
affects ;  a  heritable  building  right  may  also  be  registered  on 
the  owner's  application  on  a  separate  folio,  in  the  same  way 
as  a  parcel  of  land,  and  must  in  any  case  be  registered  in  such 
a  manner  in  the  event  of  any  transfer  of  ownership  or  hypothe- 
cation—G.B.O.  7.1 

The  same  rule  is  applied  to  such  mining  rights,  and  other 
heritable  rights  similar  to  rights  of  ownership,  as  under  the 
provisions  of  any  State  law  are  dealt  with  as  immovables 
(348,  350). 

Registration  under  German  law  does  not  in  any  case  confer  an 
absolute  title  on  the  person  registered  as  owner ;  the  distinction 
between  registration  with  an  absolute  title  and  registration  with 
a  possessory  or  qualified  title,  which  exists  in  England,  is  there- 
fore unknown  in  Germany. 

A  further  difference  between  the  English  and  the  German 
system  of  registration  arises  from  the  fact  that,  subject  to  the 
exceptions  referred  to  above,  every  parcel  of  land  must  be 
registered,  while  in  England,  even  in  the  districts  in  which 
registration  is  compulsory,  only  such  parcels  are  required  to  be 
registered  as  are  sold  after  the  date  of  the  introduction  of 
compulsion. 

b.   Procedure  on  Begistration. 

318.  As  mentioned  above  (310)  the  creation,  transfer,  or 
modification  of  any  right  affecting  an  immovable  is  effected  by 
the  combined  operation  of  a  real  agreement  between  the  parties 
and  the  registration  of  the  effect  of  such  agreement,  while  the 

*  A  similar  rule  prevails  under  the  English  Land  Transfer  Acts  as  to  leases 
exceeding  a  certain  duration ;  they  are  registered  as  incumbrances  on  the 
freehold  title  and  may  be  registered  separately  on  the  leasehold  register  ; 
in  a  compulsory  district  the  leasehold  title  must  be  registered  on  any  sale. 
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release  of  a  right  is  effected  by  the  combined  operation  of 
the  releasing  declaration  and  the  cancellation  on  the  register  of 
the  right  intended  to  be  released.  The  registration  authorities 
are,  except  in  the  event  of  the  transfer  of  ownership  (327) 
or  the  creation  or  transfer  of  a  right  similar  to  ownership 
(348),  not  bound  to  inquire  into  the  existence  or  vaUdity  of  the 
real  agreement  or  of  the  releasing  declaration ;  if  the  agreement 
or  release  acted  upon  by  the  registration  authorities  is  invalid, 
the  consequent  state  of  the  register  does  not  represent  the  true 
facts,  and  any  party  whose  rights  are  injuriously  affected  by 
such  incorrect  state  of  the  register  may  obtain  its  rectification 
(321). 

The  only  evidence  required  by  the  Eegistrar  in  cases  not 
coming  imder  the  above-mentioned  exceptions  is  a  written 
authorization  to  make  the  required  entry  or  cancellation,  executed 
in  the  prescribed  form  by  the  party  whose  right  is  to  be  incum- 
bered, transferred,  modified,  or  released  by  such  registration  or 
cancellation.  In  the  case  of  the  transfer  of  a  certificated  charge 
(374)  the  production  of  the  transfer  deed  (390)  is  sufficient. 
An  authorization  to  register  the  grant,  modification,  or  transfer 
of  a  right  is  called  '  an  authority  for  registration  ■*  {Eintragungi- 
lewilligung) ;  an  authorization  to  register  the  release  of  a  right 
is  called  '  an  authority  for  cancellation '  {LogchungshewiUigiing)  -* — 
G.B.O.  19,  21-29. 

The  original  or  an  authenticated  copy  of  every  document  filed 
in  support  of  the  application  for  registration  must  be  retained  at 
the  registry ;  the  documents  so  retained  are  called  Grundakten. 

The  register  and  all  documents  referred  to  in  any  entry  are 
open  to  the  inspection  of  any  person  who  can  prove  a  legitimate 
interes1>-G.B.O.  9,  11. 

c.  Registration  of  Cautions  and  Objections. 

(1)  Cautions. 

319.  Under  English  law  any  person  claiming  to  be  interested 
in  any  registered  land  may  lodge  a  caution  with  the  Eegistrar, 
accompanied  by  an  affidavit  as  to  the  nature  of  his  interest  and 

^  As  to  the  Registrar's  right  to  enter  a  reference  to  the  'registration 
authorization '  in  lieu  of  the  full  definition  of  the  right  requiring  registration 
see  B.G.B.  874. 
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subject  to  liability  in  damages  in  the  event  of  his  acting  without 
reasonable  cause.  The  effect  of  such  lodgment  is  that  no  dealing 
can  be  registered  without  the  cautioner's  consent  in  respect  of 
the  land  to  which  the  caution  applies  before  the  expiration  of 
the  period  specified  in  a  notice  which  has  to  be  served  on  the 
cautioner— Land  Transfer  Act  1875  ss.  53-56. 

The  rales  of  German  law  as  to  cautions  differ  from  the  English 
rules  in  the  following  respects  : 

(1)  a  caution  {Vormerhung)'^  cannot  be  registered  without  the 
authorization  of  the  person  whose  right  it  affects,  or  an  order 
from  the  competent  court  obtained  on  summary  application — 
B.G.B.  885  ; 

(2)  the  registration  of  a  caution  does  not  prevent  any  dealings 
with  the  immovable  or  right  affected  thereby,  but  any  such 
dealing  (including  the  seizure  of  the  immovable  or  right  by  any 
judgment  creditor  or  trustee  in  bankruptcy)  which  takes  place 
after  the  registration  of  the  caution  is  inoperative,  in  so  far  as  it 
would,  if  operative,  frustrate  or  restrict  the  cautioner's  claim  ^ — 
B.G.B.  883(2); 

(8)  if  the  person  whose  right  is  affected  by  the  registration  of 
the  caution  is  entitled  to  any  defence  permanently  excluding  the 
cautioner's  claim,  he  is  entitled  to  demand  the  cancellation  of 
the  caution— B.G.B.  886  ; 

(4)  if  the  person  who  is  for  the  time  being  entitled  to  the 
benefit  of  the  caution  cannot  be  found,  the  cancellation  of 
the  caution  may  be  effected  after  the  lapse  of  a  specified  period 
in  the  same  way — mutatis  mutandis — as  the  cancellation  of 
a  charge  in  a  case  in  which  the  mortgagee  cannot  be  found  (387) 
— B.G.B.  887. 

'  A  caution  is  registered  for  the  benefit  of  a  person  who  is  entitled  to  an 
obligatory  right  affecting  an  immovable.  An  obligatory  right  of  such  a  nature 
would  according  to  English  terminology  be  described  as  an  equitable  interest 
in  the  immovable. 

*  Illustration  :  ^  by  an  obligatory  agreement  undertakes  to  transfer  the 
ownership  of  Whiteacre  to  B  on  a  specified  future  date  ;  B  registers  a  caution 
for  securing  his  right ;  A  subsequently  transfers  the  ownership  to  C ;  the  right 
acquired  by  C  is  subject  to  £'s  right.  Under  a  further  special  provision 
contained  in  B.G.B.  888,  C  is  bound  to  give  his  assent  to  the  registration  of 
B  as  owner  on  the  completion  of  his  agreement  with  A.  The  caution,  in  so 
far  as  it  is  operative,  is  binding  on  any  heir  of  a  deceased  person  whose  right 
it  affects,  notwithstanding  any  restriction  as  to  the  liability  of  such  heir  for 
the  debts  of  the  estate  of  the  deceased  (533). 
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(2)  Objections. 

The  registration  of  an  objection  (Widersprue/i)  to  the  correct- 
ness of  the  register  may  be  effected  (in  a  similar  way  as  the 
registration  of  a  caution)  by  any  party  claiming  a  right  to 
the  rectification  of  the  register  (321)  3— B.G.B.  899. 

If  the  person  who  has  caused  the  objection  to  be  registered 
succeeds  in  his  application  for  rectification,  any  third  paiiy 
whose  right  was  registered  subsequently  to  the  registration  of 
the  objection  is  bound  to  submit  to  the  rectification. 

d.    Effect  of  Begistration. 

(1)    As  to  presumjition  of  right. 

320.  In  the  same  way  as  the  possession  of  a  movable  creates 
a  presumption  of  its  ownership  (316),  the  registration  of  a  right 
affecting  an  immovable  creates  a  presumption  of  the  validity  of 
the  right  and  the  title  of  the  person  in  whose  favour  it  is  regis- 
tered ;  the  cancellation  of  any  such  right  on  the  register  creates 
a  presumption  of  the  release  or  extinction  of  such  right — 
B.G.B.  891. 

(2)    As  to  priorities. 

As  between  incumbrances  registered  in  the  same  division  of 
the  register  the  priorities  are  determined  by  order  of  regis- 
tration ;  as  between  incumbrances  registered  in  different  divisions 
the  priorities  are  determined  by  the  date  of  the  entry ;  incum- 
brances registered  in  different  divisions  as  from  the  same  date 
rank  pari  passu — B.G.B.  879. 

Illustration :  A  right  of  usufruct  and  two  hypothecary 
charges  are  registered  on  the  same  date.  Both  hypothecary 
charges  rank  pari  passu  with  the  right  of  usufruct,  but  the 
charge  registered  in  the  first  place  ranks  in  priority  to  the  charge 
registered  in  the  second  place. 

The  priorities  may  be  altered  by  subsequent  agreement  be- 
tween  the  parties  concerned.     In   such   a  case  there  must  be 

^  As  to  a  case  in  which  the  registration  of  an  objection  may  be  effected 
without  the  concurrence  of  the  party  concerned,  or  the  intervention  of  the 
Court  see  373  note  3. 
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a  real  agreement  between  the  incumbi-aneer  whose  right  obtains 
priority  and  the  incumbrancer  whose  right  is  postponed,  and 
the  change  must  be  registered.  I£  the  right  intended  to  be 
postponed  is  an  hypothecary  charge,  land  charge,  or  annuity 
charge  (372),  the  owner  of  the  mortgaged  property  must  give 
his  assent  J  if  the  right  intended  to  be  postponed  is  itself  subject 
to  the  right  of  another,  such  other  must  give  his  assent — B.G.B. 
880.  On  the  creation  of  any  incumbrance  the  owner  of  the 
immovable  which  it  affects  may  reserve  to  himself  the  right  to 
create  other  incumbrances  within  specified  limits  having  priority 
over  the  first-mentioned  incumbrance — B.G.B,  881.^ 

e.  Eectifieation  of  Register. 

321.  If  any  right  relating  to  an  immovable  or  to  any  charge 
or  other  incumbrance  on  any  immovable  exists  without  being 
registered,  or  is  incorrectly  registered  or  incorrectly  cancelled,  or 
if  any  charge  or  incumbrance,  caution  or  objection  which  ought 
to  have  been  cancelled  has  not  been  cancelled,  the  person  affected 
by  the  incorrect  state  of  the  register  may  apply  for  a  rectification 
of  the  register,  and  may  compel  any  person  whose  rights  would 
be  affected  by  such  rectification  to  give  his  assent  thereto,  and  to 
procure  any  registration  required  for  the  purpose  of  making 
such  assent  effective. 

If  the  production  of  any  certificate  of  charge  (374)  is  required 
for  the  purpose  of  obtaining  the  rectification  of  the  register,  the 
possessor  of  the  certificate  may  be  compelled  by  the  person 
entitled  to  rectification  to  produce  such  certificate.  The  costs  of 
the  rectification  must  be  borne  by  the  applicant,  except  in  so  far 
as  a  contrary  result  follows  from  the  circumstances  under  which 
the  right  to  rectification  arises  ^ — B.G.B,  894-897. 

'  The  reservation  must  be  registered  as  a  qualification  of  the  incumbrance 
which  it  concerns — B.G.B.  881. 

1  If  any  right  is  wrongly  registered  in  favour  of  a  person  by  whose  default 
the  inaccurate  registration  was  brought  about,  he  is,  of  course,  bound  to  con- 
sent to  the  rectification  of  the  register  and  to  pay  the  incidental  costs  ;  in 
many  cases  the  incorrect  state  of  the  register  is  not  due  to  the  default  of 
any  person ;  thus,  if  owing  to  the  fulfilment  of  a  condition,  the  ownership 
of  an  immovable  is  transferred  from  A  to  B,B  has  a  claim  to  the  rectification 
of  the  register,  but  he  must  pay  the  costs. 
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3.  Registration  QI'  Ships 
322.  Every  German  ship  must  be  registered  with  the  owner's 
name  and  other  particulars  under  the  Imperial  Statute  of  1899  re- 
lating to  the  right  of  the  flag  of  merchant  ships,  and  all  changes 
affecting  the  registered  particulars  must  equally  be  registered. 
Non-compliance  with  the  provisions  as  to  registration  of  any 
rights  other  than  incumbrances  does  not  affect  the  rights  of 
the  parties  concerned;  incumbrances  affecting  ships  are  subject 
to  the  same  rule  as  to  registration  and  priorities,  and  as  to  the 
circumstances  entitling  a  party  to  claim  the  rectification  of  the 
register,  as  incumbrances  on  immovables — B.G.B.  1259-1263, 
1267. 


CHAPTER   III:    OWNERSHIP 

1.    Definition  of  Ownership  ;    Extent  of  Ownek's 
Rights  ;    Co-ownership 

a.  Definition. 

323.  Under  English  law  the  ownership  of  a  parcel  o£  land  is 
frequently  split  up  among  several  persons,  of  whom  each  is 
entitled  to  an  'estate'  in  such  parcel,  and  who  severally  and 
in  succession  to  each  other  become  entitled  to  the  possession  or 
to  the  rents  and  profits  of  such  parcel ;  where  the  ownership  is 
not  split  up  into  several  estates  the  owner  is  called  a  tenant  in 
fee  simple.  A  German  owner  of  land  is  in  all  cases  a  tenant 
in  fee  simple.^ 

Ownership  in  its  complete  form,  like  liberty  in  its  complete 
form,  is  existent  in  human  thought  but  not  in  reality.  The 
complete  dominion  which  the  term  ownership  implies  is  restricted 
by  the  rights  of  the  community,  and  also  by  the  private  rights 
of  others ;  this  restricted  character  of  ownership  finds  expression 
in  the  definition  contained  in  B.G-.B.  903,  which  declares  that  the 
owner  of  a  thing  may,  in  so  far  as  the  rides  of  law  and  the  rights 
of  third  parties  admit,  deal  with  such  thing  as  he  pleases  and 
restrain  the  interference  of  others. 

The  provisions  of  State  law  restricting  proprietary  rights  in 
the  public  interest  are  expressly  maintained  by  E.G.  Ill,  and  the 
general  rule  of  the  present  German  law,  according  to  which  the 
exercise  of  a  right  is  prohibited  if  it  can  have  no  object  except 
the  infliction  of  damage  on  another  (79),  also  imposes  a  limit 
to  the  exercise  of  the  rights  of  ownership. 

The  power  of  the  owner  of  an  immovable  to  restrain  the  inter- 
ference of  others  enables  him  to  prevent  the  construction  or 

^  As  to  the  creation  of  successive  interests  by  the  grant  of  a  right  of 
usufruct,  or  by  the  appointment  of  a  '  reversionary  heir '  taking  in  succession 
to  a  '  limited  heir  ',  see  358,  494. 
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maintenance  on  an  adjoining  immovable  of  erections/  the 
existence  or  use  of  which  would  with  reasonable  certainty  lead 
to  an  interference  with  his  rights  of  ownership — B.G.B.  907  (1) ; 
he  is  also,  in  the  event  of  the  threatened  collapse  of  a  building 
situated  on  an  adjoining  immovable,  entitled  to  compel  the 
person  who  would  be  liable  for  the  damage  caused  by  such 
collapse  (294)  to  take  the  steps  necessary  for  averting  the 
danger— B.G.B.  908. 

The  owner  of  a  thing  is  not,  however,  entitled  to  restrain  any 
interference  with  such  thing  on  the  part  of  another  who  is  com- 
pelled to  have  recourse  to  it  for  the  purpose  of  averting  an 
impending  danger  of  a  much  more  serious  nature  than  the 
damage  caused  by  his  act — B.G.B.  904. 

Certain  kinds  of  interference  with  the  rights  of  ownership 
must  be  tolerated,  because  they  belong  to  the  ordinary  conditions 
of  life  in  industrial  communities.  The  owner  of  a  parcel  of  land 
of  which  the  enjoyment  is  interfered  with  by  gases,  vapours, 
smells,  smoke,  soot,  warmth,  noises,  vibration,  or  any  similar 
disturbing  influence  proceeding  from  another  piece  of  land,  is 
without  a  remedy,  in  so  far  as  the  interference  with  the  enjoy- 
ment of  his  own  land  is  not  of  any  material  importance,  or  in  so 
far  as  the  disturbing  influence  is  brought  about  by  a  use  of  the 
land  from  which  it  proceeds  which  under  the  local  circum- 
stances is  not  contrary  to  usage.  The  immission  of  any  gases 
or  vapours,  &c.,  by  means  of  specially  constructed  pipes  may 
be  restrained— B.G.B.  906. 

b.    Local  Extension  of  Ownership  Bights. 

824.  As  under  English  law,  the  ownership  of  land  extends 
upwards  usque  ad  coelum,  and  downwards  usque  ad  inferos,  but 
under  the  rules  of  modern  German  law  the  owner  is  not  entitled 
to  restrain  any  interferences  with  his  right  which  takes  place 
at  an  altitude  so  high,  or  at  a  depth  so  low,  that  no  damage  is 
caused  thereby— B.G.B.  905. 

Interferences  disturbing  the  amenities  of  a  piece  of  land  (as, 

°  Trees  or  bushes  are  not  '  erections '  within  the  meaning  of  the  rule — 
B.G.B.  907  (2) — but  it  may  be  provided  by  State  law  that  they  must  be  kept 
at  a  certain  distance  from  the  boundary — E.G.  124  ;  see  also  326  note  1 ; 
G.O.  26  ;  E.G.  125. 
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for  instance^  telegraph  wires  obstructing  the  view  of  the  sky) 
are  deemed  damaging  interferences,  but  aerial  navigation  at 
a  considerable  altitude  comes  within  the  statutory  qualification. 

As  regards  the  land  below  the  surface  the  ownership  rights 
are  subject  to  the  right  of  third  parties  to  win  minerals  under 
the  conditions  imposed  by  State  law  (350)— E.G.  67. 

c.    Co-ownership. 

325.  The  co-ownership  [Miteigentum)  of  German  law  is  ana- 
logous to  the  'tenancy  in  common^  of  English  law,^  and 
governed  by  the  following  rules  : 

(1)  a  thing  held  in  co-ownership  may  be  incumbered  in 
favour  of  one  of  the  co-owners ; 

(2)  a  parcel  of  land  held  in  co-ownership  may  be  incumbered 
in  favour  of  the  owner  for  the  time  being  of  another  parcel  of 
land,  notwithstanding  the  fact  that  the  actual  owner  of  such 
other  parcel  is  one  of  the  co-owners; 

(3)  a  parcel  of  land  may  be  incumbered  in  favour  of  the  owners 
for  the  time  being  of  a  parcel  of  land  held  in  co-ownership,  not- 
withstanding the  fact  that  the  owner  of  the  parcel  subject 
to  such  incumbrance  is  one  of  the  co-owners  of  the  parcel 
entitled  to  its  benefit ; 

(4)  an  arrangement  between  the  co-owners  of  a  parcel  of 
land  as  to  management,  user,  partition,  or  other  similar  matters 
is  not  binding  on  the  successor  in  title  of  any  co-owner,  unless 
registered  as  an  incumbrance  on  the  land  register ; 

(5)  a  claim  enforceable,  on  the  partition  of  a  parcel  of  land,  by 
one  of  the  co-owners  against  the  others  is  binding  on  the  succes- 
sors in  title  of  any  co-owner  only  in  so  far  as  it  is  registered  on 
the  land  register  ^ ; 

(6)  each  of  the  co-owners  of  a  thing  may  assert  the  rights  of 
ownership  over  such  thing  as  against  third  parties ;  a  claim  for 
the  delivery  of  a  thing  held  in  co-ownership  cannot,  however, 
be  satisfied  except  by  delivery  to  all  the  co-owners  jointly,  or  by 

^  The  expression  '  co-ownership  '  is  used  with  reference  to  the  community 
of  the  more  intimate  kind  (^Eigsntum  zwr  gesamten  Hand)  as  well  as  with 
reference  to  the  ordinary  community  by  divided  shares  {Gemeinscha/t  nach 
Bruchteilen) — see  304. 

^  Such  a  claim  would  have  to  be  registered  as  an  hypothecary  charge  (373). 
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lodgment  witli  a  public  authority  (164),  or  delivery  to  a  judici- 
ally appointed  Receiver— B.G.B.  432  (1),  1008-1011. 

2.   Mtjtuat,  Rights  of  Neighbouring  Owners 
326.  The  mutual  rights  of  neighbouring  owners  are  governed 
by  the  following  rules : 

(1)  lights  to  lateral  support. 

A  parcel  of  land  must  not  be  excavated  so  as  to  take  away 
the  suppprt  of  a  neighbouring  parcel  of  land  unless  some  other 
method  of  support  is  provided — B.G.B.  909. 

(2)  Rights  as  to  projecting  roots  and  branches. 

Projecting  roots  may,  in  so  far  as  they  interfere  with  the 
enjoyment  of  a  parcel  of  land,  be  removed  by  the  owner  of  such 
parcel  of  land;  projecting  branches  interfering  with  such 
enjoyment  may  be  removed  if  their  owner  fails  to  do  so  within 
a  reasonable  period  specified  in  a  notice  communicated  to  him  ^ 
—B.G.B.  910. 

(3)  Rights  as  to  fruits  falling  across  loundary. 

Fruits  falling  from  a  tree  or  bush  standing  on  a  neighbouring 
piece  of  land,  not  being  a  piece  of  land  used  for  public  purposes, 
are  deemed  to  be  fruits  of  the  piece  of  land  on  which  they  fall — 
B.G.B.  911. 

(4)  Rights  as  to  overlapping  luildings. 

If  the  owner  of  a  parcel  of  land,  without  being  guilty  of  wilful 
default  or  gross  negligence,  has  constructed  a  building  over- 
lapping his  boundary,  the  owner  of  the  land  on  which  such 
building  overlaps,  who  has  failed  to  raise  an  immediate  objection, 
must  suffer  such  overlapping  building  to  remain  on  his  land,  but 
he  is  entitled  to  the  payment  of  rent  for  the  use  of  the  space 
occupied  thereby,  and  the  rent  so  payable  is  a  charge  on  the 

•  The  rules  on  this  subject  may  be  modified  by  State  legislation — E.G. 
122, 124.  Many  State  laws  provide  that  trees  and  bushes  must  be  kept  beyond 
a  certain  distance  from  the  boundary.  Special  provisions  also  exist  as  regards 
fruit  trees  ;  in  Wiirttemberg  the  right  to  remove  branches  and  roots  project- 
ing from  land  used  for  farming  purposes  or  from  public  roads  is  much 
restricted.— Wurtt.  A.G.  241-245. 
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building  taking  priority  over  all  other  charges ;  the  party  for 
the  time  being  entitled  to  such  rent  may  at  any  time  require  the 
person  for  the  time  being  liable  to  pay  the  same  to  purchase 
the  space  occupied  by  the  overlapping  building  at  a  reasonable 
priced— B.G.B.  912-915. 

(5)  Rights  as  to  way  of  necessity , 

Under  German  law^  as  under  English  law,  a  right  of  way  of 
necessity  arises  when  a  piece  of  land  is  severed  from  a  larger 
piece,  and  thereby  cut  off  from  communication  with  the  outside 
world;  in  such  a  case  the  owner  of  the  'land-locked'  piece  of 
land  has  a  right  of  way  over  the  piece  of  land  which  retains  the 
communication,  without  being  required  to  pay  any  compensation 
to  the  owner  of  such  piece  of  land. 

A  right  of  way,  subject  to  the  payment  of  compensation,  arises 
under  German  law  in  every  case  in  which  a  parcel  of  land  is 
without  such  communication  with  a  public  highway  as  is 
required  for  its  proper  enjoyment.  The  compensation  payable 
to  the  owners  of  the  land  over  which  the  right  is  exercised  is 
a  rent  payable  in  a  similar  way  as  the  rent  payable  in  respect 
of  'the  space  occupied  by  an  overlapping  building — see  above, 
sub  (4). 

A  right  of  way  of  necessity  does  not  arise  in  any  case  in 
which  the  cutting  off  from  communication  of  the  land-locked 
piece  of  land  was  brought  about  by  its  owner's  own  arbitrary  act  * 
— B.G.B.  917,  918. 

(6)  Rights  as  to  boundaries. 

Either  of  two  adjoining  owners  may  require  the  other  to 
concur  in  the  erection  or  restoration  of  a  boundary  mark  in  the 
manner  required  by  State  law  or  local  custom,   the  expense 

°  If  the  overlapping  building  interferes  with  a  heritable  building  right 
(349),  or  a  servitude  (354),  affecting  the  land  occupied  thereby,  the  person  for 
the  time  being  entitled  to  the  benefit  of  such  building  right  or  servitude  has 
the  same  privileges — mutatis  mutandis — as  the  owner  of  the  parcel  of  land 
would  have  had,  had  such  building  right  or  servitude  not  been  in  existence — 
B.G.B.  916. 

'  State  legislation  may  extend  the  rules  as  to  ways  of  necessity  so  as  to 
provide  for  access  to  a  railway  line  or  river — E.Gr.  123 — but  this  privilege  has 
not  been  exercised  up  to  the  present. 
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being  shared  by  both  equally,  unless  another  mode  o£  division 
results  from  the  relations  between  the  parties — B.G.B.  919. 

If  two  plots  of  land  are  separated  by  an  intervening  plot, 
ditch,  wall,  hedge,  fence,  or  similar  appliance  serving  for  the 
benefit  of  both  plots,  it  is  presumed  that  the  owners  of  both 
plots  are  entitled  to  the  common  use  of  such  intervening  plot  or 
appliance,  unless  it  is  apparent  from  outward  signs  that  it 
belongs  exclusively  to  one  of  the  two  owners.*  The  common 
right  of  user  entitles  either  of  the  two  owners  to  such  use  as  will 
not  hinder  the  use  of  the  other,  the  costs  of  maintenance  being 
borne  by  the  two  owners  in  equal  shares — B.G.B.  931,  922. 

The  fruits  of  a  tree  or  bush  standing  on  the  boundary  plot 
belong  to  both  owners  in  equal  shares ;  either  owner  may  demand 
the  removal  of  the  tree  or  bush  at  the  joint  cost  of  both  owners ; 
if  the  other  owner  waives  his  interest  in  the  tree  or  bush  the 
owner  who  removes  it  has  to  bear  the  whole  cost,  but  acquires 
the  exclusive  ownership  of  the  severed  tree  or  bush.  The 
claim  to  the  removal  of  the  tree  or  bush  is  excluded  in  a  case 
in  which  it  serves  as  a  boundary  mark,  and  cannot  conveniently 
be  replaced  by  another  mark — B.G.B.  923. 

In  the  event  of  any  dispute  as  to  the  exact  boundary  the 
mode  of  possession  is  the  determining  factor;  if  the  mode  of 
possession  cannot  be  accurately  established,  each  of  the  plots 
separated  by  the  disputed  plot  is  increased  by  a  plot  equal  in 
size  to  one-half  of  the  disputed  plot,  unless  such  result  would 
contradict  ascertained  facts;  in  the  last-mentioned  event  the 
division  has  to  be  made  in  such  manner  as  appears  equitable 
under  the  circumstances — B.G.B.  920. 

(7)  Rights  derived  under  State  law. 
{a)  As  to  windows  and  light. 
The  rules  as  to  the -mutual  rights  of  neighbours  concerning 
windows  and  access  of  light  {Fensterrecht  nnd  LichtrecM)  which 
are  governed  by  State  law — E.G.  124 — vary  considerably.  Under 
the  provisions  of  the  Prussian  Code,  which  remain  in  force  in 
a  large  part  of  the  kingdom  of  Prussia,  two  kinds  of  rights  are 
recognized : 

•  A  similar  presumption  exists  in  English  law  as  to  party  walls — see 
Cubitt  V.  Porter  8  B.  &  C.  257  ;  32  K.E.  374. 
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(aa)  the  occupier  of  a  parcel  of  land  is  entitled  to  demand 
that  all  windows  in  the  wall  immediately  adjoining  such  land 
should  be  barred,  and  also  placed  at  a  certain  height  above  the 
ground— A.L.R.  I.  8  §  138 ; 

(id)  the  occupier  of  a  house  is  entitled  to  prohibit  the 
erection  of  any  building  depriving  the  windows  of  such  house  of 
light,  if  such  windows  have  been  in  existence  for  a  period  of  ten 
years ;  if  the  building  to  which  such  windows  belong  receives 
its  light  exclusively  from  the  side  on  which  they  are  placed, 
the  new  building  must  be  erected  at  a  sufficient  distance  to 
allow  the  sky  to  be  seen  from  an  unopened  window  on  the 
ground  floor ;  if  the  building  in  which  such  windows  are  placed 
also  receives  light  from  another  side,  it  is  sufficient  for  the  sky 
to  be  seen  from  an  unopened  window  on  the  first  floor — 
A.L.R.  I.  8  §§  142,  143. 

Under  German  common  law  no  such  prescriptive  right  to 
light  exists. 

Prussian  and  English  law  resemble  each  other  in  respect  of 
the  rules  as  to  deprivation  of  light,  but  under  English  law  the 
period  of  prescription  is  twenty  years  instead  of  ten  years,  and 
there  is  no  absolute  rule  as  to  the  quantity  of  light  to  which  the 
owner  of  land  becomes  entitled  by  prescription.  'Any  sub- 
stantial interference  with  his  comfortable  use  and  enjoyment 
of  his  house  according  to  the  usage  of  ordinary  persons  in  that 
locality  is  actionable  as  a  nuisance  at  common  law." — Farwell  J. 
in  Higgins  v.  Betts  (1905)  2  Ch.  210,  314. 

(5)  As  to  other  matters. 

Among  other  neighbours'  rights  recognized  by  certain  State 
Jaws  and  remaining  in  force  the  following  may  be  mentioned : 

{aa)  the  right  to  demand  that  cesspools  be  kept  at  a  certain 
distance  from  the  boundary ; 

{hb)  the  right  to  prevent  the  planting  of  trees  interfering  with 
the  wind  necessary  to  drive  a  windmill  j 

(cc)  the  right  of  the  owner  of  a  parcel  of  land  to  have  access 
to  the  neighbouring  land  for  the  purpose  of  affixing  planks  to 
buildings  standing  on  his  own  land  {Eammerschlagrecht). 
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3.   AcquisiTioN  AKD  Loss  or  Ownership 

A.    As  TO  Immovables 

a.    Derivative  Acquisition  from  True  Owner.^ 

327.  A  real  agreement  (309)  intended  to  transfer  the  ownership 
of  an  immovable  is  called  Auflassung,  and  will,  in  the  course  of 
this  treatise,  be  called  a  '  conveyance  by  agreement ' ;  whereas 
other  transactions  affecting  immovables  can  be  effected  by  suc- 
cessive declarations  of  the  parties,  a  conveyance  by  agreement 
must  be  effected  by  contemporaneous  declarations  of  the  parties 
or  their  attorneys  before  the  Registrar ;  a  conveyance  by  agree- 
ment which  is  made  subject  to  any  condition  (111)  or  to  any  stipu- 
lation as  to  time  (114)  is  inoperative — B.G.B.  925. 

The  production  of  an  'authority  for  registration^  (318)  is  not 
sufficient  evidence  for  the  registration  of  the  transfer  of  owner- 
ship; the  registrar  is  required  to  satisfy  himself  as  to  the 
proper  observance  of  the  formalities  prescribed  for  a  conveyance 
by  agreement. 

In  the  absence  of  any  evidence  showing  a  contrary  intention 
the  transfer  of  the  ownership  of  the  principal  thing  has  the 
effect  of  transferring  the  ownership  of  all  accessories  (7G) 
belonging  to  the  transferor  at  the  time  of  the  transfer.  If,  in 
consequence  of  the  alienation  of  the  principal  thing,  any  acces- 

^  The  text  deals  exclusively  with  the  transfer  of  ownership  hy  act-in-the- 
law,  but  the  ownership  of  an  immovable  is  frequently  transferred  from  one 
person  to  another  without  the  necessity  of  any  such  act.  Thus  on  the  marriage 
of  spouses  who  have  made  an  ante-nuptial  marriage  contract  providing  for 
community  of  goods — 217,  all  property  not  having  the  character  of  privi- 
leged or  separ'ate  property,  which  was  vested  in  either  spouse  at  the  time  of 
the  marriage,  is  ipso  facto  transferred  to  both  spouses  as  co-owners  ;  where 
the  community  of  goods  is  provided  for  by  a  post-nuptial  marriage  contract, 
the  transfer  of  ownership  takes  place  on  the  execution  of  such  contract; 
the  ownership  of  after-aoquiied  property  in  either  case  becomes  vested  in 
both  spouses  on  acquisition.  Where  any  such  property  consists  of  any  im- 
movable, or  any  right  relating  to  an  immovable,  either  of  the  spouses  can 
compel  the  other  to  concur  in  the  application  for  the  registration  of  the 
change  of  ownership — B.G.B.  1438,  1519,  1549.  The  death  of  a  person  has 
the  effect  of  transferring  the  ownership  of  his  property  to  his  heirs — 
B.G.B.  1922,  1942.  In  the  case  of  bankruptcy  the  property  of  the  bankrupt 
does  not,  as  under  English  law,  become  vested  in  a  trustee,  but  remains 
vested  in  the  bankrupt,  who,  however,  becomes  incapable  of  alienation, 
whilst,  on  the  other  hand,  the  trustee  in  bankruptcy  acquires  certain  powers 
of  disposition  relating  to  such  property — K.O.  6 ;  E.G.  vol.  29  p.  29. 
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series  not  belonging  to  the  transferor,  or  subject  to  the  rights 
of  any  third  party,  come  into  the  possession  of  the  transferee, 
the  same  rules  are  applied  as  in  the  ease  of  an  alienation  of  a 
movable  thing  by  a  person  without  title  or  with  an  imperfect 
title  (333),  the  question  as  to  the  good  faith  of  the  transferee 
being  decided  with  reference  to  the  state  of  his  knowledge  at 
the  time  of  the  transfer  of  possession — B.G.B.  926. 


b.  Derivative  Acquisition  of  Ownership  from  Persons 
without  Title  or  with  Imperfect  Title. 

328.  A  party  to  a  conveyance  by  agreement  acquires  the 
ownership  of  the  parcel  conveyed  thereby  in  conformity  with 
the  state  of  the  title  appearing  from  the  register,  subject  to 
the  cautions  and  objections  entered  thereon,  and  subject  also  to 
such  restrictions  or  qualifications  not  appearing  on  the  register 
as  are  known  to  the  transferor  at  the  time  when  he  files  his 
application  for  the  registration  of  the  transfer. 

A  restraint  on  the  transferor^'s  powers  of  alienation,  intended 
for  the  protection  of  any  particular  persons  (104),  but  not  entered 
on  the  register  or  known  to  the  transferee  at  the  time  when  the 
application  is  filed,  does  not  affect  his  rights — B.G.B.  892. 

The  above-mentioned  rules  apply  in  the  case  of  a  volun- 
tary conveyance  as  well  as  in  the  case  of  a  conveyance  on  sale, 
but  in  the  case  of  a  voluntary  conveyance  the  true  owner  is 
entitled  to  compensation  from  the  transferee  under  the  rules  as 
to  '  unjustified  benefits ' — see  299  sub  (2). 

Illustrations  :  1.  ^  is  erroneously  registered  as  the  heir  of  the 
deceased  owner  of  Whiteacre,  B  being  the  true  heir ;  A  sells 
and  conveys  Whiteacre  to  C,  who  is  not  acquainted  with  .B's 
rights  ;  B  cannot  claim  the  rectification  of  the  register  or  other- 
wise dispute  C's  title,  or  claim  any  compensation  from  him.  If 
A  had  made  a  voluntary  transfer  of  the  ownership  to  C,  B  would 
not  be  entitled  to  contest  his  right  of  ownership,  but  he  would 
be  entitled  to  a  claim  for  compensation  under  the  rules  as  to 
'  unjustified  benefits '. 

2.  A  purchases  an  immovable  as  to  which  no  charge  is  regis- 
tered, an  objection  having,  however,  been  registered  on  the 
application  of  B,  who  subsequently  shows  that  he  is  entitled  to 
a  charge  j  A  must  allow  the  charge  to  be  registered. 
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c.    Acquisition  of  Ownership  by  Long  Possession 

{Ersitzung). 

(1)   Where  the  registered  owner  is  in  continuous  possession. 

329.  A  person  who  has  been  registered  as  owner  of  a  piece  of 
land  continuously  for  thirty  years,  and  during  the  same  period 
of  time  was  in  continuous  proprietary  possession,  acquires  the 
ownership  of  such  piece  of  land  by  virtue  of  such  registration  and 
such  long  possession. 

For  the  purpose  of  ascertaining  whether  a  person  was  in  con- 
tinuous possession  for  thirty  years  the  following  rules  apply : 

(1)  possession  at  the  beginning  and  at  the  end  of  the  period 
creates  a  presumption  in  favour  of  continuous  possession  during 
the  whole  period ; 

(2)  the  time  during  which  a  predecessor  in  title  is  registered 
and  in  possession  runs  in  favour  of  his  successor  in  title ; 

(3)  the  time  during  which  property  belonging  to  the  estate  of 
a  deceased  person  is  in  the  possession  of  any  person  other  than 
the  heirs  (528)  runs  in  favour  of  the  heirs  ; 

(4)  a  loss  of  possession  brought  about  against  the  possessor's 
will  is  not  deemed  to  interrupt  the  continuity  of  the  period  in 
any  case  in  which  the  possession  is  recovered  within  a  year  from 
the  date  of  such  loss,  or  by  means  of  an  action  brought  within 
such  period ; 

(5)  the  rules  as  to  the  suspension  or  interruption  of  the  period 
are  similar  to  the  rules  as  to  the  suspension  and  interruption  of 
the  period  of  prescription  (136,  137)— B.G-.B.  900  (1),  938-944. 
(As  to  the  extinction  of  incumbrances  by  lapse  of  time  see 
B.G.B.  901.) 

(2)   Where  a  person  other  than  the  registered  owner  is  in 
continuous  possession. 

330.  Thirty  years'  continuous  proprietary  possession  by  a  person 
not  registered  as  owner  does  not  in  itself  exclude  the  rights  of 
the  former  owner,  but  such  long  possession  enables  the  possessor 
to  obtain  a  judicial  order  made  after  a  proceeding  by  public 
citation  [Aufgebotsverfahren) — see  C.P.O.  977-981 — declaring  the 
rights  of  the  former  owner  to  be  forfeited;  on  production  of 
such  order  the  possessor  is  entitled  to  be  registered  as  owner. 
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If  the  former  owner  is  registered  as  snehj  an  order  declaring 
liis  rights  to  be  forfeited  cannot  be  made,  unless  he  is  dead  or 
untraceable  (44),  no  entry  requiring  the  owner's  concurrence 
having  been  made  within  thirty  years  prior  to  the  date  of  the 
order. 

If,  before  the  promulgation  of  the  order  declaring  the  rights  of 
the  former  owner  to  be  forfeited,  a  third  party  is  registered  as 
owner,  or  has  caused  any  objection  to  be  entered  against  the 
state  of  the  register,  the  order  is  inoperative  as  against  such 
third  party— B.G.B.  927. 

d.    Original  Acquisition  of  Ownership. 

331.  The  rules  as  to  alluvion,  newly-formed  islands  and  dried- 
up  river  beds,  are  left  to  State  regulation  (ElG.  65).  The  law 
on  the  subject  is  generally  derived  from  the  rules  of  Roman  law 
as  to  insula  in  Jlumine  nata,  alveus  derelictus,  alluvio,  and 
avulsio.  (See  Bernburff,  PandeMen,\o\.  1,^207 ;  Stolbe,  Beutsches 
PrivatrecAt  vol.  3,  §  91.) 

The  possibility  of  acquiring  by  occupatio  the  ownership  of 
pieces  of  land  relinquished  by  the  former  owner,  which  existed 
in  Roman  law  (see  Berniurg,  Pandekteti,  vol.  1,  §  203),  is  not 
recognized  under  the  present  law. 

If  the  owner  of  a  piece  of  land  makes  a  declaration  before 
a  competent  officer  of  the  land  registry,  by  which  he  renounces 
his  rights  to  the  ownership  of  such  piece  of  land,  and  if  such 
renunciation  is  thereupon  entered  on  the  register,  the  abandoned 
piece  of  land  may  be  appropriated  by  the  treasury  authorities  of 
the  State  in  which  it  is  situate,  except  in  so  far  as  the  State  law 
provides  that  the  right  of  appropriation  belongs  to  some  other 
public  authority  or  private  person  ;  the  appropriation  is  effected 
by  registration— B.G.B.  928;  E.G.  129. 

In  certain  parts  of  Germany  the  right  of  appropriating  aban- 
doned parcels  of  land  has  been  transferred  to  the  communal 
authorities. 

As  to  the  original  acquisition  of  the  ownership  of  mines  and 
minerals  see  350. 


396  LAW  OF   THINGS 

B.    As  TO  Movables 
a.  Derivative  Acquisition  from  Trae  Owner.^ 

332.  On  the  transfer  of  the  ownership  of  an  immovable 
by  act-in-the-law  two  requirements  mustj  as  shown  above — 
327,  be  complied  with,  namely,  a  real  agreement  between  the 
parties,  and  the  registration  of  the  transfer  of  ownership  in 
the  land  registry.  On  the  transfer  of  the  ownership  of  mov- 
ables a  real  agreement  between  the  parties  is  equally  necessary, 
but  a  transfer  of  possession,  as  a  general  rule,  takes  the  place 
of  registration— B.G.B.  929. 

Whereas  a  conveyance  by  agreement  (327)  of  an  immovable 
made  subject  to  any  condition  or  stipulation  as  to  time  is  in- 
operative, the  transfer  of  the  ownership  of  a  movable  thing  is 
not  invalid  by  reason  of  its  being  made  subject  to  any  condition  or 
stipulation  as  to  time  (e.  g.  the  jiactum  reservaii  dominii — 193). 

The  transfer  of  possession  required  under  the  general  rule  is 
dispensed  with  in  any  of  the  following  events  : 

(a)  if  the  transferee  at  the  time  of  the  formation  of  the  agree- 
ment is  already  in  possession,  e.  g.  as  bailee  or  pawnee  of  the 
movable  of  which  the  ownership  is  transferred  to  him,  {traditio 
hrevi  manu) — B.G.B.  929  ; 

{h)  if  the  transferor  retains  the  direct  possession,  whilst  the 
transferee  acquires  the  indirect  possession,  e.  g.  if  a  vendor 
becomes  bailee  for  the  purchaser,  (constitutum,  possessorium) — 
B.G.B.  930; 

(c)  if  neither  the  transferor  nor  the  transferee  is  in  possession, 
but  the  right  to  possession  is  assigned  by  the  transferor  to  the 
transferee— B.G.B.  931 ; 

{d)  if  on  the  sale  of  a  registered  ship  or  any  share  therein  it  is 
agreed  between  the  parties  that  the  property  is  to  pass  forthwith 
from  the  vendor  to  the  purchaser — H.G.B.  474. 

(As  to  the  transfer  of  the  possession  of  goods  represented  by 
a  bill  of  lading  or  other  negotiable  instrument  see  312  sub  (1).) 

b.    Derivative  Acquisition  of  the  Ownership  of  Movables 
from  Persons  without  Title  or  with  Defective  Title. 

333.  The  effect  of  the  possession  of  a  movable  thing  is  not 
quite  as  far  reaching  as  the  effect  of  the  registration  of  a  right 

1  See  827  note  1. 
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affecting  an  immovable  thing.     Three  classes  of  movables  must 
be  distinguished: 

(1)  money,  bank-notes,  and  other  instruments  payable  to 
bearer,  and  things  sold  by  public  auction,  whatever  their  nature 
may  be ; 

(2)  things  not  included  in  the  classes  of  things  enumerated 
sub  (1),  which  have  not  been  stolen  from,  or  lost  by  the  true 
owner  (e.  g.  things  sold  by  an  unauthorized  agent) ; 

(3)  things  not  included  in  the  classes  enumerated  sub  (1), 
which  have  been  stolen  from  or  lost  by  the  true  owner. 

The  transfer  of  the  possession  of  a  thing  belonging  to  any  of 
the  classes  of  things  enumerated  sub  (1)  and  (3),  if  accompanied 
or  preceded  by  a  real  agreement  for  the  transfer  of  its  ownership 
to  the  transferee,  has  the  effect  of  conferring  such  ownership 
upon  the  transferee  free  from  any  incumbrance,  notwithstanding 
any  defect  in  the  transferor's  title,  or  the  existence  of  any  un- 
disclosed charge  or  right  of  pledge,  provided  that  at  the  time 
of  the  transfer  of  possession  the  transferee  is  in  good  faith  in 
accordance  with  the  rules  stated  below — B.G.B.  933  (1),  936. 

In  the  events  in  which  the  ownership  is  transferred,  under  the 
rules  stated  above  (333),  without  any  transfer  of  possession, 
the  following  rules  are  applied  : 

(1)  in  the  case  of  traditio  hrevi  manu  the  ownership  passes  at 
the  time  of  the  formation  of  the  real  agreement,  if  at  such  time 
the  transferee  is  in  good  faith,  and  if  the  possession  was  origin- 
ally acquired  by  delivery  from  the  transferor — B.G.B.  933  (1), 
936; 

(3)  in  the  case  of  constitutum  possessorium  the  ownership  does 
not  pass  before  the  actual  delivery  of  possession,  and  only  if  the 
transferee  is  in  good  faith  at  the  time  at  which  such  delivery 
takes  place— B.G.B.  933,  936. 

(3)  in  the  case  of  the  assignment  of  the  right  to  possession  the 
ownership  passes  at  the  time  of  such  assignment,  if  at  that  time 
the  assignor  is  in  indirect  possession,  and  if  the  transferee  at  the 
same  time  is  in  good  faith;  if  the  assignor  is  not  in  indirect 
possession  the  ownership  does  not  pass  before  the  actual  delivery 
of  possession,  and  only  in  so  far  as  the  transferee  is  in  good 
faith  at  the  time  of  such  delivery— B.G.B.  934,  936. 

A  person  is  not  deemed  to  be  in  good  f^ith,  if  he  knows 
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the  thing  of  which  the  ownership  is  intended  to  be  transferred- 
does  not  belong  to  the  transferor  or  is  subject  to  any  inenm- 
brancOj  or  if  his  ignorance  on  the  subject  is  due  to  gross  negli- 
gence—B.G.B.  932  (2),  936  (2).  The  fact  that  a  transferee, 
though  aware  of  the  fact  that  the  transferor  is  not  the  true 
owner,  has  some  reason  to  assume  that  he  is  transferring  the 
ownership  under  the  owner's  authority,  does  not  as  a  general 
rule  entitle  such  transferee  to  claim  the  privilege  of  good  faith ; 
but,  where  goods  are  sold  by  a  mercantile  trader  (36)  in  the 
regular  course  of  his  business,  the  purchaser  is  deemed  to  be  in 
good  faith,  notwithstanding  the  knowledge  of  the  fact  that  the 
vendor  is  not  the  owner,  unless  he  knows,  or  but  for  his  gross 
negligence  would  have  known,  that  the  vendor  had  no  authority 
to  sell  the  goods  on  the  owner's  behalf — H.G.B.  366. 

In  the  case  of  the  sale  to  a  banker  or  money-changer  of 
stolen  or  lost  instruments  payable  to  bearer,  not  being  bank- 
notes or  other  similar  notes  payable  on  demand,  or  interest 
coupons  payable  at  an  early  date,  the  banker  or  money-changer 
is  not  deemed  to  be  in  good  faith,  if  within  a  year  prior  to  the 
sale,  the  particulars  of  the  stolen  or  lost  instrument  were  pub- 
lished iii  the  Imperial  Gazette;  the  rule  is  not  applied  if  the 
person  concerned  by  reason  of  any  special  circumstance  did  not, 
and  by  the  application  of  proper  care  would  not  have,  become 
aware  of  the  publication  of  the  particulars — H.G.B.  367. 

Where  a  movable  thing,  not  being  either  money  or  an  instru- 
ment payable  to  bearer  or  a  thing  purchased  at  a  sale  by  public 
auction,  has  been  stolen  or  lost,  its  ownership  cannot  be  acquired 
from  any  person  other  than  the  true  owner — B.G.B.  935. 

A  comparison  of  the  provisions  of  English  law  on  the  subject 
of  the  acquisition  of  property  from  persons  with  defective  title, 
with  the  rules  enumerated  above  leads  to  the  following  results : 

(1)  as  regards  money  and  negotiable  instruments  the  German 
and  English  rules  are  similar  to  each  other,  except  that  under 
English  law  the  good  faith  of  a  banker  or  money-changer  is  not 
necessarily  excluded,  if  the  particulars  of  the  loss  have  been 
published  and  remained  unnoticed  by  such  banker  or  money- 
changer ;  there  is  also  the  material  difference,  that  under  English 
law  only  a  holder  for  value  acquires  a  good  title  from  a  trans- 
feror whose  title  is  defective  (see  Bills  of  Exchange  Act  1882 
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ss.  29  (1),  38  (3)),  while  under  German  law  the  holder  of  a 
negotiable  instrument  obtaining  its  proprietary  possession  in 
good  faith,  even  by  way  of  gift,  acquires  an  indefeasible  title, 
subject,  however,  to  the  rule  as  to  unjustified  benefits  mentioned 
above— 299  sub  (2) ; 

(2)  the  English  rule  about  goods  bought  in  '  market  overt ' 
corresponds  with  the  German  rule  about  things  bought  at  a  sale 
by  public  auction  (except  in  so  far  as  sales  by  public  auction 
cover  a  much  wider  ground  than  sales  in  '  market  overt '  under 
the  English  rules),  but  whereas  under  English  law  the  property 
in  stolen  goods  bought  in  market  overt  reverts  to  the  true  owner 
after  the  conviction  of  the  thief  (see  Sale  of  Goods  Act  1893 
s.  24  (1)),  a  German  purchaser  who  in  good  faith  purchases 
goods  at  a  public  auction,  without  notice  of  the  fact  that  they 
were  stolen  goods,  acquires  an  indefeasible  title ; 

(3)  the  general  rules  of  German  law  under  which  the  owner- 
ship of  a  movable  thing,  not  stolen  from  or  lost  by  its  owner, 
passes  to  a  person  who  acquires  such  thing  in  good  faith,  not- 
withstanding a  defect  in  the  title  of  the  person  from  whom  it 
was  acquired,  are  intended  to  serve  the  same  purpose  as  the 
English  enactments  contained  in  the  Sale  of  Goods  Act,  the 
Factors  Acts,  and  other  Statutes  enabling  the  apparent  owner 
or  the  person  having  apparent  authority  to  sell  the  goods,  to 
dispose  of  them  as  if  they  were  the  true  owners  (see  Sale  of 
Goods  Act  1893  ss.  21  (2),  25).i 

c.   Acquisition  of  Ownership  by  Iiong  Possession. 

{Ersitzung.) 

334.  The  ownership  of  a  movable  thing  is  acquired  after  ten 
years'  proprietary  possession  by  a  person  who  at  the  time  of 
acquiring  such  possession  was  under  the  honest  belief  that  he 
was  the  owner,  and  did  not,  prior  to  the  effluxion  of  the  period, 
discover  that  this  belief  was  erroneous. 

Illustration :  A  takes  possession  of  certain  chattels,  to  which 
he  thinks  himself  entitled  as  next  of  kin  of  a  person  whom  he 

'  The  English  enactments  as  in  the  case  of  the  other  rules  to  which  refer- 
ence has  been  made  are  intended  for  the  exclusive  protection  of  purchasers 
for  value,  whilst  German  law  protects  any  transferor  who  is  in  good  faith, 
but  subject  to  the  rules  as  to  unjustified  benefits  (298). 
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believes  to  have  died  intestate ;  a  will  is  subsequently  discovered 
by  which  the  chattels  are  bequeathed  to  JB ;  if  the  contents  of  the 
will  do  not  come  to  the  knowledge  of  A  before  the  expiration  of 
the  ten  years,  A  acquires  an  indefeasible  title. 

The  rules  as  to  the  computation  of  the  period,  and  as  to  its 
suspension  or  interruption,  are  the  same  as  in  the  case  of  the 
acquisition  of  the  ownership  of  immovables — 329 — B.G.B.  937- 
944. 

The  undisclosed  rights  of  an  incumbrancer  are  extinguished 
by  long  possession,  in  the  same  way  as  the  rights  of  an  owner, 
and  subject  to  the  corresponding  requirements  as  to  good  faith — 
B.G.B.  945. 

d.   Original  Modes  of  Acquisition. 

aa.   Accession. 

(1)   General  rules. 

335.  The  ownership  of  a  movable  thing  is  lost,  if  by  becoming 
attached  to  or  combined  with  another  thing,  it  ceases  to  be  an 
independent  unit. 

A  movable  thing  ceases  to  be  an  independent  unit,  by  becom- 
ing attached  to  another  thing  (incorporation) — 336,  or  by  being 
mixed  up  or  blended  together  with  another  thing  (commixtio, 
confusio) — 337,  or  by  being  transformed  by  work  (specificatio) 
— 338.  In  the  case  of  incorporation  by  attachment  to  an 
immovable  or  to  another  movable  thing  which  on  such  attach- 
ment becomes  the  principal  thing — 76,  the  owner  of  such 
immovable,  or  of  such  principal  movable  thing  becomes  the 
owner  of  the  thing  attached  thereto ;  in  the  case  of  '  specifica- 
tion', the  person  by  whom  the  transformation  is  effected,  as 
a  general  rule,  acquires  the  ownership ;  in  all  other  cases  to 
which  reference  has  been  made  the  owners  of  the  several  things 
joined  together  become  co-owners  (325)  of  the  combined  thing, 
in  shares  proportionate  to  the  value  of  the  things  respectively 
contributed  by  them— B.G.B.  946-948,  950  (1). 

In  so  far  as  the  ownership  of  a  thing  attached  to  another  or 
transformed  by  work  is  lost  by  its  former  owner,  all  incumbrances 
affecting  such  thing  are  discharged;  in  so  far  as  the  former 
separate  owners  become  co-owners  of  the  combined  thing,  the 
share  in  the  combined  thing  of  every  co-owner  becomes  subject  to 
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the  incumbrances  to  which  the  thing  formerly  owned  by  him  in 
severalty  was  subject ;  an  incumbrance  affecting  an  immovable 
or  a  principal  movable  thing  extends  to  any  movable  thing 
becoming  part  thereof  by  incorporation — B.G.B.  949,  950  (2). 

A  person  who,  under  the  above-mentioned  rules,  becomes 
deprived  of  any  right  is  entitled  to  claim  compensation  in  money 
from  any  person  benefiting  by  his  loss  in  accordance  with  the 
rules  as  to  unjustified  benefits  (298) ;  he  cannot,  however,  claim 
the  restoration  of  the  original  state  of  things  unless  he  is  under 
the  circumstances  entitled  to  the  Jus  toUendi — 144  sub  (9),  or 
unless  the  event  by  which  he  was  deprived  of  his  right  was 
brought  about  by  an  unlawful  act — B.G.B.  951. 

(2)  Incorporation  (Verlindung). 

336.  The  expression  'incorporation'  [VerUndung)  is  used 
whenever  two  things  are  so  attached  together  that  the  identity 
of  one  of  them  or  of  both  is  lost.     This  happens  : 

{a)  if  a  movable  thing  is  attached  to  a  parcel  of  land  in  such 
manner  as  to  form  an  essential  component  part  (75)  thereof; 

{b)  if  a  movable  thing  is  attached  as  accessory  to  another 
movable  thing  so  as  to  form  an  essential  component  part  of 
the  principal  thing ; 

(c)  if  two  movable  things  are  attached  together  so  as  to  form 
essential  component  parts  of  the  combined  thing,  neither  of 
them  being  an  accessory  of  the  other. 

As  mentioned  above — 335,  the  owner  of  a  thing  attached  to 
another  in  the  manner  mentioned  sub  {a)  or  (h)  loses  his  right  of 
ownership,  while  the  owner  of  a  thing  attached  to  another  in 
the  manner  mentioned  sub  (c)  acquires  a  right  of  co-ownership 
in  the  combined  thing — B.G.B.  947. 

Under  English  law  certain  'fixtures'  attached  to  land  by 
lessees  or  tenants  for  life  for  purposes  of  ornament,  trade,  or 
agriculture,  remain  in  the  ownership  of  the  person  by  whom 
they  were  attached  to  the  land,  and  the  rule  making  them  part 
of  the  land  is  only  applied  if  they  are  not  removed  within  the 
particular  period  of  time  allowed  in  each  case ;  under  German  law 
such  fixtures  follow  the  general  rule,  but  the  rights  of  lessees  or 
usufructuaries  or  other  persons  entitled  to  the  temporary  posses- 
sion of  land  are  safeguarded  by  the  Jus  toUendi — see  144  sub  (9), 
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which,  as  a  general  rule,  is  a  better  protection  to  a  person  attach- 
ing tenant's  fixtures  to  the  land  than  the  right  of  ownership 
reserved  to  such  a  person  under  English  law.* 

(3)  Commixtio,  Confudo. 

337.  If  movable  things  are  mixed  up  together  (V&rmischung), 
or  blended  together  ( Vermengung),  in  such  manner  as  not  to  he 
severable  from  one  another,  or  as  to  be  severable  only  by  a  process 
causing  an  expense  out  of  proportion  to  the  value  of  the  result, 
the  ownership  in  the  separate  things,  as  mentioned  above — 335, 
is  lost,  and  the  several  owners  become  co-owners  of  the  combined 
thing— B.G.B.  947. 

(4)  Specification. 

338.  A  person  who  creates  a  new  movable  thing  by  working 
up  or  transforming  material  supplied  by  another  becomes  the 
owner  of  such  new  thing,  unless  the  value  of  the  work  of  trans- 
formation is  considerably  inferior  to  the  value  of  the  materials. 
Writing,  drawing,  painting,  printing,  engraving,  or  any  other 
similar  work  done  on  the  surface  of  any  material  is  deemed  to 
be  work  done  on  such  material — B.G.B.  950  (1). 

The  same  rule  would  probably  be  applied  under  English  law, 
but  the  fact  that  there  seems  to  be  no  reported  case  on  the 
subject  shows  that  it  is  not  of  much  practical  importance.  A 
manufacturer,  or  artist,  or  author  generally  uses  material  pur- 
chased by  himself ;  where  the  material  is  supplied  by  the  person 
ordering  the  work  (as,  for  instance,  in  the  case  of  a  dressmaker 
who  works  up  the  stufE  supplied  by  her  customer),  the  material 
is  generally  more  important  than  the  work. 

bb.    Appropriation  of  products  or  other  component  parts 
of  a  thing. 

339.  As  we  have  seen  above  (335)  the  ownership  of  a  thing  is 
lost  if  it  becomes  the  component  part  of  another  thing;  in 
a  corresponding  manner  a  fresh  right  of  ownership  is  created 

*  The  fact  that  under  German  law  the  landlord  becomes  owner  of  the 
tenant's  fixtures,  while  under  English  law  the  tenant  retains  the  ownership, 
is  not,  however,  without  practical  importance ;  an  English  tenant  may 
give  a  valid  charge  on  such  fixtures  (see  Meux  i'.  Jacobs  L.  K.  7  H.  L.  481), 
while  this  would  be  impossible  under  German  law. 
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whenever  a  component  part  of  a  thing  is  severed  from  such 
thing.  The  component  part  so  becoming  severed  may  either  be 
in  the  nature  of  a  product  (e.  g.  the  produce  of  land  or  the 
offspring  of  cattle),  or  it  may  be  part  of  the  substance  of  the 
thing  from  which  it  is  severed  (e.g.  a  fixture  removed  by  a 
person  entitled  to  the  jus  tollendi) ;  the  following  rules  refer  to 
both  kinds  of  component  parts  in  so  far  as  the  contrary  does 
not  appear  from  the  context : 

(1)  the  owner  of  a  thing  from  which  a  component  part  is 
severed,  subject  to  rules  (2)  and  (3),  acquires  the  ownership  of 
the  severed  part,  unless  such  severed  part  by  virtue  of  any  real 
right — e.  g.  a  right  of  usufruct  (358),  or  an  antichretic  right 
of  pledge  (398) — becomes  vested  in  any  other  person — B.G.B. 
953,954; 

(2)  the  rights  of  any  person  referred  to  sub  (1),  in  so  far  as 
they  relate  to  any  fruits  {77),  are  postponed  to  the  rights  of  a 
proprietary  possessor  of  the  thing  from  which  such  fruits  are 
severed,  who  at  the  time  of  obtaining  possession  believed  himself 
entitled  thereto  and  to  the  enjoyment  of  the  fruits,  and  did  not 
at  any  subsequent  time  before  severance  become  aware  of  any 
defect  in  his  title ;  a  person  who  is  in  possession  by  virtue  of 
any  real  right  of  user  is  dealt  with  in  the  same  way  as  a 
proprietary  possessor^ — B.G.B.  955  (1)  (2)  ; 

(3)  the  rights  of  any  person  referred  to  sub  (2)  are  again 
postponed  to  the  rights  of  any  person  who,  by  permission  on  the 
part  of  the  owner,  or  of  any  person  having  real  or  apparent 
authority  to  grant  such  permission,  is  entitled  to  appropriate  any 
component  part  of  the  thing  to  which  such  permission  relates  (e.  g. 
a  lessee  under  a  usufructuary  lease — 205,  206;  a  purchaser  of 
any  growing  crops  or  of  any  part  of  a  demolished  building) — 
B.G.B.  956,  957 ; 

(4)  the  ownership  in  a  severed  component  part  vests  in  the 
person  entitled  thereto  immediately  on  severance,  but  a  person 
entitled  to  appropriate  a  severed  part  under  rule  (3),  who,  at  the 
time  of  severance  is  not  in  possession  of  the  thing  from  which 

'  A  person  ousted  from  possession  but  recovering  possession  within  a  year 
from  the  date  of  its  loss,  or  by  virtue  of  an  action  brought  within  that 
period,  is  in  respect  of  his  right  to  the  severed  parts  deemed  to  have  been  in 
continuous  possession — B.G.B.  955  (3)  ;  confer  329. 

Dd2 


404  LAW  OF  THINGS 

such  part  is  severed,  does  not  acquire  the  ownership  o£  the  severed 
part  before  taking  possession  thereof — B.G.B.  956. 

ce.   Acquisition  of  ownership  by  occupancy  {Aneignung). 
(1)  General  rules. 

340.  A  thing  is  deemed  to  have  no  owner  if  it  never  had  any 
owner  (as  in  the  case  of  a  wild  animal  in  a  state  of  liberty),  or  if 
its  owner  has  abandoned  its  possession  with  the  intention  of 
abandoning  its  ownership — B.G.B.  959. 

The  ownership  of  a  thing  having  no  owner  is  acquired  by  any 
person  who  obtains  proprietary  possession  thereof,  unless  posses- 
sion was  obtained  by  the  infringement  of  a  legal  prohibition  or 
of  another  person's  right  of  appropriation — B.G.B.  958.^ 

(2)  As  to  things  lost  hy  their  owner  (treasure  trove, 
wreckage). 

341.  The  loss  of  a  thing  by  its  owner  frequently  produces 
results  similar  to  those  of  the  abandonment  of  its  ownership; 
the  finder  of  a  lost  thing — as  mentioned  above  (307) — acquires 
the  ownership  thereof  if  during  a  certain  specified  period  no 
notice  of  the  loss  is  given  to  him  or  to  the  local  police  autho- 
rity; the  absence  of  such  a  notice  during  the  prescribed  time 
has,  therefore,  the  same  effect  as  the  abandonment  of  the 
ownership. 

'  A  person  acquiring  the  ownership  possession  of  a  wild  animal,  killed 
during  a  time  of  the  year  during  which  the  killing  of  the  particular  animal 
is  forbidden,  does  not  acquire  its  ownership  ;  in  a  similar  way  a  poacher  does 
not  acquire  the  ownership  of  any  game  or  fish  taken  in  violation  of  the 
sporting  rights  of  another  ;  subject  to  these  exceptions  the  ownership  of  any 
wild  animal  which  is  in  a  state  of  liberty  is  acquired  by  any  person  who 
acquires  its  proprietary  possession. 

A  wild  animal  kept  in  any  private  park  and  a  fish  kept  in  a  private  pond 
are  not  deemed  to  be  in  a  state  of  liberty. 

If  a  wild  animal  which  was  in  a  state  of  captivity  escapes  therefrom,  it  is 
deemed  to  be  ownerless  unless  it  is  immediately  pursued  by  its  owner ;  if  it 
is  pursued  it  is  deemed  to  be  ownerless  as  soon  as  the  pursuit  is  abandoned. 

A  tame  animal  is  deemed  to  be  ownerless  if  it  loses  the  habit  of  returning 
to  a  particular  spot— B.G.B.  960. 

As  to  the  ownership  of  bees  leaving  their  hives  and  invading  other  hives 
see  B.G.B.  961-964. 
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Where  any  thing  has  been  hidden  for  so  long  that  its  owner 
cannot  be  found  any  more,  the  ownership,  as  to  one  moiety,  passes 
to  the  finder,  and  as  to  the  other  moiety  to  the  owner  of  the 
thing  within  which  the  secreted  thing  was  found;  one  moiety 
of  a  thing  dug  out  of  the  earth  consequently  belongs  to  the 
owner  of  the  land ;  on  the  other  hand  one  moiety  of  a  thing 
found  in  a  cupboard  or  wardrobe  belongs  to  the  owner  of  such 
cupboard  or  wardrobe — B.G.B.  984. 

If  any  objects  are  saved  from  a  wreck  public  notice  of  the  fact 
must  be  given,  with  a  request  to  the  owners  of  such  objects  to 
present  their  claims  within  a  prescribed  period ;  where  no  claim 
is  made  on  the  part  of  any  owner,  the  ownership  is  disposed  of 
in  accordance  with  the  following  rules : 

(1)  wreckage  and  goods  saved  from  stranded  ships  or  found 
on  the  beach  {strandtriftige  Giiter)  belong  to  the  State  ; 

(2)  wreckage  and  goods  taken  on  a  vessel  after  having  been 
found  at  the  bottom  of  the  sea  or  floating  on  the  surface,  or 
taken  out  of  an,  abandoned  ship  (seetriftige  Giiter),  belong  to  the 
salvor,  but  his  right  is  forfeited  if  he  has  failed  to  give  imme- 
diate notice  of  the  facts  in  accordance  with  the  statutory 
requirements  {Strandungsordnung  of  1874,  as  amended  in  1901, 
ss.  4-19,  20,  21,  35) ;  as  to  the  salvor's  right  of  pledge  in 
respect  of  his  claim  for  remuneration  and  re-imbursement  of 
outlay  see  303. 

Under  English  law  treasure  trove  (that  is  to  say  '  gold  or 
silver  in  coin,  plate,  or  bullion,  concealed  in  a  house  or  in  the 
earth  or  other  private  place,  the  owner  thereof  being  unknown '), 
as  well  as  all  wreckage,  &c.  (jetsam,  flotsam,  ligan,  wreck  of  the 
sea),  belongs  to  the  Crown  or  to  the  grantee  of  the  Crown  entitled 
in  the  particular  locality  to  the  franchise  of  treasure  trove,  &c. 
(see  Attorney-Gen.  v.  Moore  (1893)  1  Ch.  676). 

4.   Owner's  Claims  against  Persons  inteefeeing 
WITH  Rights  of  Ownership 

a.   Claims  against  Possessor. 

aa.    Claim  to  recover  possession,. 

342.  The  legal  remedies  for  the  recovery  of  possession  referred 
to  above  (315)  are  intended  to  protect  a  former  possessor  as 
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such  and  without  reference  to  the  right  of  ownership  ;  an  owner 
as  such  is  entitled  to  claim  possession  by  an  action  similar  to 
the  Roman  vindicatio,  which  is  available  in  any  ease  in  which  an 
immovable  or  movable  thing  is  withheld  from  the  owner.^  The 
plaintiff  succeeds  in  such  an  action  if  he  can  prove  his  right  of 
ownership,  unless  the  defendant  can  prove  that  he  or  the  indi- 
rect possessor — 311  sub  (2) — from  whom  he  derives  his  right 
to  possession,  has  a  right  to  possession  available  against  the 
owner. 

If  an  indirect  possessor  has  a  right  to  possession  as  against 
the  owner,  but  was  not  authorized  to  transfer  such  right  of 
possession  to  another,  the  owner  is  entitled  to  a  judgment 
ordering  the  direct  possessor  to  deliver  possession  to  such  indi- 
rect possessor,  and  directing  delivery  to  the  owner  in  the  event 
of  such  indirect  possessor  being  unable  or  unwilling  to  take 
possession. 

A  person  who  is  in  possession  of  a  movable  thing,  of  which 
the  ownership  was  transferred  by  means  of  an  assignment  of  the 
right  to  possession — 332  sub  (c) —  may,  as  against  the  assignee, 
avail  himself  of  any  defence  which  be  would  be  entitled  to  use 
against  the  assignor — B.G.B.  985,  986. 

Illustrations  :  1.  A  lets  his  house  to  B ;  B,  not  having  a  right 
to  underlet,  underlets  to  C;  A  may  bring  an  action  against  C, 
claiming  an  order  directing  C  to  give  up  possession  to  B,  and 
directing  that  in  the  event  of  B  failing  to  take  possession, 
possession  should  be  given  to  A. 

2.  A  has  let  a  horse  to  B  for  a  month ;  during  the  month  A 
sells  the  horse  to  C,  and  transfers  the  ownership  by  the  assign- 
ment of  his  right  to  possession.  B  may  refuse  delivery  to  C 
before  the  expiration  of  the  month. 

bb.   3Iutual  claims  for  compengation. 

(1)    Owner's  claims  against  possessor. 

343.  As  mentioned  above  (339),  a  person  who,  in  good  faith, 
is  in  proprietary  possession  of  a  thing,  or  who,  in  good  faith,  is  in 

'  An  owner  who  merely  wants  to  assert  his  right  of  ownership  may  do  so 
without  claiming  possession  by  an  action  asking  for  a  declaration  as  to  his 
right — C.P.O.  256  ;  the  owner  of  an  immoTable  may  assert  his  right  by 
claiming  the  rectification  of  the  register  (321). 
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possession  o£  such  thing  by  virtue  of  a  real  right  of  user, 
acquires  the  ownership  of  all  fruits  of  such  thing  severed  during 
the  time  of  his  possession.  A  possessor,  who  is  not  in  good 
faithj  does  not  acquire  the  ownership  of  any  fruits  or  other 
component  parts  of  the  thing  possessed  by  him,  but,  after  having 
severed  such  component  parts,  he  may  of  course  confer  a  good 
title  on  a  purchaser  acquiring  any  such  component  part  without 
any  notice  of  the  defect  in  the  vendor's  title. 

The  mutual  rights  and  liabilities  of  an  owner  who  recovers 
the  possession  of  a  thing  from  another,  and  of  such  other,  are 
governed  by  the  following  rules : 

(a)    As  to  compeTisation  for  fruits  and  profits. 

(1)  The  person  from  whom  possession  is  recovered  is  not 
liable  to  compensate  the  owner  in  respect  of  fruits,  severed  by 
him  while  he  was  in  good  faith/  before  the  commencement  of 
the  owner's  action,  except  under  the  following  rules  : 

(aa)  he  is  liable  in  respect  of  fruits  which  would  not  have 
been  won  if  the  proper  course  of  husbandry  or  management  had 
been  followed— B.G.B.  993  ; 

(bb)  if  his  title  to  possession  was  not  obtained  for  valuable 
consideration  he  is  liable  in  accordance  with  the  rules  as  to 
unjustified  benefits  (298)— B.G.B.  988. 

(2)  If  he  was  in  bad  faith  when  obtaining  possession  he  has 
to  account  for  all  profits  earned  by  him  during  the  continuance 
of  his  possession ;  if  he  ceased  to  be  in  good  faith  at  any  time 
after  taking  possession,  he  has  to  account  for  all  profits  earned 
by  him  after  such  time — B.G.B.  990. 

(3)  He  must  account  for  the  whole  of  the  profits  earned  by 
him  during  the  pendency  of  the  action  as  well  as  for  all  profits 
which,  but  for  his  default,  would  during  such  time  have  been 
earned  in  the  usual  course  of  husbandry  or  management — B.G.B. 
987. 

'  A  possessor  who  In  good  faith  derives  his  title  from  an  indirect  possessor 
is  deemed  to  be  in  good  faith,  notwithstanding  the  bad  faith  of  such  indirect 
possessor— B.G.B.  999  (1). 
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(b)   As  to  other  claims. 
If  the  thingj  which  is  the  subject-matter  of  the  action,  is  dete- 
riorated or  destroyed,  or  cannot  be  delivered  to  the  owner,  the 
liabilities  of  the  person  against  whom  the  owner's  right  to  pos- 
session is  established  are  governed  by  the  following  rules  : 

(1)  if  he  was  in  good  faith  he  is  not  liable  in  respect  of  any 
damaging  event  which  has  happened  before  the  commencement  of 
the  action,  except  under  the  circumstances  mentioned  sub  (2) ; 

(2)  if  his  title  to  possession  was  derived  from  an  indirect 
possessor,  he  is  liable  in  respect  of  any  of  the  above-mentioned 
damaging  events  due  to  any  default  on  his  part  in  so  far  as  he 
is  liable  to  such  indirect  possessor ; 

(3)  he  is  liable  in  respect  of  any  loss  caused  by  any  of  the 
above-mentioned  damaging  events  due  to  any  default  on  his  part 
which  has  happened  during  the  pendency  of  the  action  j 

(4)  iE  he  was  not  in  good  faith  when  obtaining  possession,  he 
is  liable  in  respect  of  any  of  the  above-mentioned  damaging 
events  due  to  any  default  on  his  part  which  has  happened  while 
he  was  in  possession ;  if  he  ceased  to  be  in  good  faith  at  any 
time  after  taking  possession,  he  is  under  the  same  liability  as 
from  such  time  ;  if  he  is  in  bad  faith  and  also  in  mora  solvendi 
in  respect  of  his  obligation  to  yield  possession  to  the  owner  he 
becomes  subject  to  the  more  stringent  liability  brought  about 
by  that  circumstance — 153; 

(5)  if  possession  was  obtained  by  means  of  unlawful  inter- 
ference (315)  or  of  any  criminal  act,  the  owner  is  entitled  to 
full  compensation  under  the  rules  as  to  unlawful  acts — 169 
sub  (5)— B.G.B.  989-992. 

(2)   Counterclaims  of  possessor. 
344.  The  person  from  whom  possession  is  recovered  is  entitled 
to  certain  claims   against  the  owner,  which  are  governed  by 
the  following  rules : 

(a)  Right  to  compensation  for  outlay. 
(1)  Necessary  outlay  incurred  by  him  before  the  commence- 
ment of  the  action,  and  while  he  was  in  good  faith,  must  be 
repaid  by  the  owner,  except  in  so  far  as  it  was  incurred  for  the 
preservation  of  any  thing  of  which  he  enjoyed  the  profits — 
B.G.B.  994  (1) ;  see  also  B.G.B.  995  ; 
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(2)  necessary  outlay  incurred  during  the  pendency  of  the 
action,  or  while  he  was  in  bad  faith,  must  be  repaid  by  the 
owner  in  so  far  only  as  the  rules  as  to  voluntary  services  (301) 
prescribe  such  payment — B.G.B.  994  (2); 

(3)  compensation  in  respect  of  unnecessary  outlay  incurred 
before  the  commencement  of  the  action,  or  before  knowledge  of 
the  fact  that  the  possession  was  unauthorized,  may  be  claimed, 
in  so  far  as  the  thing,  for  the  preservation  or  improvement  of 
which  such  outlay  was  incurred,  has,  in  consequence  thereof,  an 
increased  value  at  the  time  at  which  the  owner  recovers  possession 
—B.G.B.  996; 

(4)  where  the  owner  recovers  a  plot  of  land  used  for  agri- 
culture, the  cost  of  raising  any  crop  to  be  reaped  before  the 
expiration  of  the  agricultural  year  must  be  repaid  by  the  owner, 
if  it  was  incurred  in  the  usual  course  of  husbandry  and  does  not 
exceed  the  value  of  such  crop — B.G.B.  998 ; 

(5)  the  right  to  the  re-imbursement  of  outlay  may  be  exercised 
by  a  successor  in  title  of  the  party  making  the  outlay,  and 
against  a  successor  in  title  of  the  person  who,  at  the  time  when 
the  outlay  was  incurred,  was  the  owner  of  the  thing  for  which 
it  was  incurred — B.G.B.  999. 

(b)  Jus  tollendi. 

The  person  from  whom  possession  is  recovered  is  entitled  to 
the  jus  tollendi — 144  sub  9 — except  as  regards : 

(1)  any  thing  which  was  affixed  for  the  purpose  of  increasing 
the  profits  to  which  he  was  entitled  as  possessor  j 

(2)  any  thing  of  which  the  removal  is  useless  to  him ; 

(3)  any  thing  for  which  the  owner  offers  adequate  compensation 
in  money— B.G.B.  997 ; 

(3)  Comparison  with  English  law. 

345.  The  rules  of  German  law  are  much  more  favourable  to 
the  person  from  whom  possession  is  recovered,  and  less  favour- 
able to  the  owner,  than  the  corresponding  rules  of  English  law. 
Under  English  law  an  owner  of  land  is  entitled  to  mesne  profits 
for  the  whole  time  while  he  was  entitled  to  possession,  and  the 
claim  of  the  owner  of  a  chattel  in  an  action  of  detinue  is  for 
the  delivery  of  the  chattel  and  damages  in  respect  of  the  deten- 
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tion.  The  possessor  has  not  in  either  case  to  account  for  any 
profits  actually  received  by  him,  but  the  amount  awarded  for 
mesne  profits  or  damages,  as  a  general  rule,  exceeds  any  such 
profits  to  a  considerable  extent. 

b.  Claims  in  respect  of  Interference  with  Eights  other 
than  Bight  of  Possession. 

346.  As  the  owner's  action  for  the  recovery  of  possession 
corresponds  to  the  Roman  vindicatio,  so  the  action  in  respect  of 
interferences  with  rights,  other  than  the  right  of  possession, 
corresponds  to  the  Roman  actio  negatoria.  The  Roman  actio 
negatoria  was  applied  principally  in  cases  in  which  the  defendant 
claimed  to  be  entitled  to  do  the  act  complained  of  by  virtue  of 
a  servitude  affecting  the  owner's  land  (352),  but  the  B.G.B. 
confers  the  right  of  action  on  any  person  whose  rights  of  owner- 
ship are  disturbed,  otherwise  than  by  interference  with  the  right 
of  possession.  In  any  such  case  the  owner  may  claim  the 
removal  of  the  disturbing  factor  ;  if  further  interferences  are  to 
be  apprehended,  he  may  also  obtain  an  injunction  restraining 
such  further  interferences — B.G.B.  1004  (]). 

The  disturbance  must  be  one  of  a  permanent  or  recurrent 
nature  (e.  g.  the  erection  of  a  building  obstructing  the  owner's 
light,  or  the  frequent  use  of  a  private  road) ;  isolated  acts  of 
interference  give  rise  to  an  action  for  damages,  but  do  not  con- 
stitute a  ground  of  action  justifying  the  above-mentioned 
proceedings.  If  the  act  complained  of  is  one  which  the  owner 
is  bound  to  suffer,  he  has  no  right  of  action — B.G.B.  ]004  (2). 

c.  Claim  to  remove  a  Thing  from  Iiand  in  the  Possession 
of  Another. 

347.  A  person,  out  of  whose  possession  a  thing  has  been 
removed  to  the  land  of  another,  may,  subject  to  certain  restric- 
tions, enter  upon  such  land  for  the  purpose  of  searching  for  and 
taking  away  such  thing — see  315  note  3 ;  in  the  same  way,  and 
subject  to  the  same  restrictions,  the  owner  of  a  thing,  situate  upon 
land  which  is  in  the  possession  of  another,  may  enter  upon  such 
land  for  the  purpose  of  searching  for  and  removing  such  thing 
—B.G.B.  1005. 
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5.  Rights  Similar  to  Ownership  Rights 
a.  General  Survey. 

348.  A  number  of  rights  exist  in  German  law  which,  though 
in  the  nature  of  jura  in  re  aliena,  and  treated  as  such,  are  also 
in  themselves  treated  as  immovables,  capable  of  being  registered 
and  alienated  as  such,  and  of  being  made  subject  to  servitudes  and 
other  burdens.  The  most  prominent  among  them  are  the  rights 
of  '  superficies '  and  '  emphyteusis '.  These  rights  were  created 
by  Roman  law,  in  order  to  facilitate  the  exploitation  of  State 
lands  and  Crown  lands  by  tenants  whose  position  as  mere 
lessees  would  have  been  too  insecure ;  a  lessee  under  Roman  law 
had  a  mere  contractual  right  against  the  lessor,  and  was  unable 
to  protect  himself  against  interference  on  the  part  of  others,  but 
a  person  entitled  to  build  on  land  by  virtue  of  a  grant  of  '  super- 
ficies ',  or  to  cultivate  land  under  a  grant  of  '  emphyteusis  ',  was 
entitled  to  remedies  for  the  protection  of  his  rights  similar  to 
the  remedies  available  for  the  protection  of  ownership  rights; 
the  right  of  '  superficies  ^  or  of  '  emphyteusis '  was,  moreover, 
transmissible  inter  vivos,  and  formed  part  of  the  owner's  estate 
on  his  death,  while  a  lessor^s  right  was  a  strictly  personal 
right. 

The  Erhpacht  (heritable  lease),  which  was  similar  in  its  nature, 
though  not  identical  with  the  Roman  '  emphyteusis ' ,  and  a 
number  of  other  rights  connected  with  the  tenure  of  land  and 
similar  in  their  nature  to  rights  of  ownership,  were  recognized 
by  Germanic  law. 

The  present  German  law  deals  with  the  rights  now  under 
discussion  in  the  following  manner : 

(1)  the  modem  equivalent  of  'superficies'  is  recognized 
throughout  the  Empire  and  withdrawn  from  the  competence  of 
State  legislation ;  it  is  now  known  under  the  designation  of 
Erbhaureeht  (heritable  building  right) — 349 ; 

(2)  the  Germanic  tJrlpacht  (heritable  lease)  and  its  special 
varieties  known  as  BiidnerrecM  and  Hauslerrecht  are  preserved 
in  the  several  States  in  which  they  were  recognized  prior  to  the 
coming  into  force  of  the  B.G.B. ;  where  such  a  right  is  pre- 
served it  is  made  subject  to  the  rules  of  Imperial  law  relating 
to  immovables  (e.  g.  the  rules  as  to  registration)  in  so  far  as  they 
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are  applicable  thereto,  but  in  so  far  as  the  rules  of  Imperial  law 
leave  any  gap,  such  gap  is  filled  up  by  State  law — E.G.  63; 

(3)  in  respect  of  certain  other  rights  affecting  land  it  is  left 
to  State  law  to  determine  whether  they  are  to  be  subject  to  the 
rules  of  Imperial  law  relating  to  immovables  or  whether  they 
are  to  be  governed  by  State  lawj  these  rights  include  feudal 
rights — E.G.  59  j  rights  relating  to  the  use  of  water  (e.  g.  the 
right  to  have  a  water-mill) — E.G.  65 ;  and  sporting  rights — 
E.G.  69; 

(4)  mining  rights,  which  are  also  left  to  State  law,  are  discussed 
below  (350) ; 

(5)  an  alienable  and  heritable  right  relating  to  land  not 
belonging  to  one  of  the  above-mentioned  classes  cannot  be 
created,  but  any  right  which  was  in  existence  on  January  1, 
1900,  is  upheld,  it  being  left  to  State  law  to  determine  whether 
such  right  is  to  be  made  subject  to  the  Imperial  rules  relating 
to  immovables,  or  whether  it  is  to  be  governed  by  State  law — 
E.G.  184,  196. 

b.  Bules  as  to  Heritable  Building  Bights. 

349.  A  heritable  building  right  is  '  an  incumbrance  on  a  parcel 
of  land,  by  virtue  of  which  the  grantee  acquires  a  right  capable 
of  alienation,  and  transmissible  on  death,  to  erect  a  building  on 
or  below  the  surface  of  such  parcel  of  land^ — B.G.B.  1012. 
A  right  of  this  nature  is  granted  for  the  objects  for  which 
a  building  lease  is  granted  under  English  law ;  a  German  lease, 
owing  to  its  purely  contractual  nature  and  uncertain  duration 
(207),  would  not  give  a  builder  sufficient  security. 

The  grant  of  a  heritable  building  right  may  be  perpetual  and 
need  not  be  subject  to  the  payment  of  rent,  but  as  a  rule  such 
a  right  is  granted  with  a  limited  duration  and  subject  to  the 
payment  of  a  yearly  sum. 

A  heritable  building  right  is  registered  as  an  incumbrance  on 
the  land  which  it  aflFeets,  and  may  at  the  grantee's  option  be 
registered  as  an  independent  parcel  immediately  on  its  creation ; 
its  registration  as  an  independent  parcel  is  compulsory  on  any 
alienation  or  hypothecation — G.B.O.  7. 

Land  not  required  for  building  purposes  may  be  included  in 
the  grant,  if  such  inclusion  is  advantageous  for  the  purposes  of 
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the  use  o£  tlie  building;  the  grant  cannot  be  limited  to  one 
particular  story  of  a  building  ^ — B.G.B.  1013,  1014. 

A  real  agreement  as  to  the  grant  of  a  heritable  building  right 
is  subject  to  the  same  formal  requirements  as  an  agreement  for 
the  transfer  of  the  ownership  of  an  immovable  (327),  but  the 
rule  excluding  conditions  and  stipulations  as  to  time,  does  not 
apply  to  grants  of  heritable  building  rights — B.G.B.  1015. 

The  destruction  of  the  building  erected  by  virtue  of  a  herit- 
able building  right  does  not  terminate  the  right — B.G.B.  1016. 

In  all  other  respects  all  rules  relating  to  immovables  are#— 
mutatis  m.utandis — applicable  to  heritable  building  rights — 
B.G.B.  1017. 

c.   Mining  Bights. 

350.  The  rules  of  public  and  private  law  as  to  mines  and 
minerals,  which,  under  E.G.  67,  are  left  to  State  legislation, 
are  in  all  German  States,  excepting  the  kingdom  of  Saxony,  regu- 
lated on  the  model  of  the  Prussian  rules  introduced  by  the 
AllgemeinesBerggesetz  of  1865,  Under  these  rules  special  mining 
authorities  are  created,  who  superintend  the  administration  of 
the  law.  The  main  feature  of  German  mining  law  is  found  in 
the  fact  that  minerals  do  not  belong  to  the  surface  owner  as 
such,  but  to  the  first  finder  who  complies  with  the  prescribed 
formalities,  whether  he  be  the  surface  owner  or  a  stranger. 

A  person  wishing  to  win  minerals  under  land  owned  by  a 
stranger  must,  in  the  first  instance,  acquire  the  right  of  search 
(SchuTfrecht). 

If  no  private  agreement  can  be  arrived  at  between  the  parties, 
the  mining  authority  fixes  the  conditions,  subject  to  which  the 
right  of  search  may  be  exercised,  more  particularly  the  com- 
pensation to  be  paid  in  respect  of  the  damage  done  to  the 
surface. 

Any  person  who  finds  minerals,  whether  as  owner  of  the  land 
or  by  virtue  of  the  exercise  of  the  right  of  search,  may  file 
a  claim  (Mutung)  with  the  mining  authority  for  a  grant  of  the 
mining  rights  in  accordance  with  a  plan   showing  the  exact 

'  Under  some  of  the  former  German  laws  a  right  of  ownership  in  a 
particular  story  of  a  building  {Stockwerkseigentuni)  was  recognized,  and  rights 
of  that  nature  which  were  in  existence  on  the  coming  into  force  of  the  B.G.B. 
are  recognized  in  accordance  with  the  rules  of  the  old  law — E.G.  182. 
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position  and  the  dimensions  of  the  mine  intended  to  be  acquired 
(Feldesstreckung).  The  date  of  the  filing  of  the  claims  is  con- 
clusive as  to  the  priority  of  the  claimant.  The  mining  autho- 
rity is  bound  to  make  the  grant  if  it  does  not  refer  to  land 
under  which  mines  are  forbidden  (dwelling-houses,  burial-places, 
roads,  &c.),  and  if  the  prescribed  formalities  are  complied  with. 

The  grant  [Verleihung)  is  made  subject  to  the  right  (if  any) 
of  third  parties,  but  the  rights  of  such  third  parties  are  barred 
unless  asserted  within  a  specified  short  period.  The  grantee 
obtains  a  right,  capable  of  alienation  and  transmission  on  death, 
to  win  the  minerals  specified  therein.  This  right  is  for  all 
purposes  dealt  with  as  an  immovable,  and  is  subject  to  the  same 
rules  as  to  registration,  &c.,  as  an  immovable.  The  grantee  of 
the  mining  rights  is  entitled  to  purchase  compulsorily  so  much 
of  the  surface  as  is  required  for  the  purposes  of  the  mine.  On 
the  other  hand,  the  owner  of  the  surface  is  entitled  to  full 
compensation  for  all  damage.^ 

In  the  kingdom  of  Saxony  the  general  mining  law  applies 
only  to  metals  ;  coal,  clay,  chalk,  and  other  similar  minerals, 
belong  to  the  surface  owner ;  he  may,  however,  grant  the  right 
to  win  such  minerals  to  another,  in  which  event  such  a  right 
is  dealt  with  as  an  immovable — E.G.  68. 

The  rule  of  law  allowing  a  stranger  to  obtain  mining  rights 
by  occupancy  exists  as  to  certain  mines  in  Cornwall  (tin  bound- 
ing) and  in  many  colonies  and  foreign  countries. 

^  Full  particulars  as  to  Prussian  mining  law  are  given  by  Dernburg, 
Burgerliohes  Eecht,  vol.  3  pp.  499-551 ;  as  to  the  method  of  computing  the 
compensation  for  damage  see  £.0-.  67  (2). 


CHAPTER  IV 

EIGHTS  OF  USEE  OVEE  PROPEETY  OWNED  BY 
OTHEES,  AND  EIGHTS  OP  EESTEAINING 
OWNEE'S   EIGHTS   OF   USEE 

1.  General  Survey 

351.  The  present  chapter  only  deals  with  real  rights ;  the 
rights  of  user^  existing  by  virtue  of  contractual  relations  (e.  g. 
the  rights  of  lessees)^  have  been  dealt  with  in  connexion  with 
the  law  of  obligations ;  heritable  building  rights  and  other 
similar  rights^  though,  strictly  speaking,  rights  of  user  over  land 
owned  by  others,  have  been  referred  to  in  the  chapter  dealing 
with  the  rights  of  ownership,  as  they  are  treated  as  independent 
objects  of  ownership,  capable  of  being  registered  and  dealt  with 
like  immovables ;  rights  of  user  conferred  by  way  of  security 
will  be  dealt  with  in  the  chapter  relating  to  real  rights  conferred 
by  way  of  security  j  there  remain  the  rights  classed  as  '  servi- 
tudes '  {Bienstbarkeiteti)  under  Eoman  and  German  law  (which 
include  the  '  easements '  and  profits  a  prendre  of  English  law, 
as  well  as  a  number  of  other  rights),  and  the  'perpetual  charges 
on  land  '  described  in  German  terminology  as  Reallasten,  which 
are  akin  to  servitudes,  though  they  differ  from  them  in  one 
important  resp£ct — see  366. 

2.  Servitudes  Generally 

a.    Classification. 

352.  A  limited  right  to  the  use  of  a  thing  belonging  to 
another,  or  a  right  to  restrain  such  other  from  exercising  some 
of  his  rights  of  ownership,  is  called  a  '  servitude '  under  Eoman 
and  German  law ;  the  person  who  grants  a  servitude  takes 
away  from  his  own  rights  of  ownership  and  increases  the  rights 
of  the  grantee — -jus  suum  deminuit,  alterius  auxit,  hoc  est  servitutem 
aedibus  suis  imposuit — Dig.  39,  1,  5  §  9.  Where  such  a  right 
exists  for  the  benefit  of  the  owner  for   the  time  being  of  a 
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specified  immovable  it  is  called  a  '  real  servitude'  {^Grunddienst- 
barJceit)  ^ ;  where  it  exists  for  the  benefit  of  a  specified  person  it  is 
called  a  personal  servitude  {persotiUcke  Bienstbarkeit). 

The  right  of  usufruct  is  the  only  personal  servitude  by  virtue 
of  which  the  grantee  obtains  an  unrestricted  right  of  user  over 
the  property  subject  thereto ;  all  other  personal  servitudes  are 
called  '  restricted  personal  servitudes '  {beschrdnkte  persd?iliche 
Bienstlarkeiten). 

The  burden  of  all  real  servitudes  and  of  all  restricted  per- 
sonal servitudes  is  borne  by  the  owner  for  the  time  being  of  an  im- 
movable ;  a  right  of  usufruct  may,  on  the  other  hand,  be  charged 
on  a  movable  thing  or  a  right  as  well  as  on  an  immovable. 

The  benefit  of  a  real  servitude  being,  as  mentioned  above, 
vested  in  the  owner  for  the  time  being  of  a  specified  immovable, 
passes  from  one  person  to  another  on  each  change  of  ownership ; 
a  personal  servitude,  on  the  other  hand,  cannot  be  transferred  by 
act  inter  vivos,  and  comes  to  an  end  on  the  grantee's  death ;  the 
grantee  may,  however,  subject  to  certain  restrictions,  authorize 
another  to  exercise  his  rights* — B.G.B.  1059,  1092. 

In  the  following  statement  the  immovable  upon  which  the 
burden  of  a  servitude  is  imposed  will  be  called  '  the  servient 
tenement',  while  the  immovable,  for  the  benefit  of  which  a 
servitude  is  created,  will  be  called  the  '  dominant  tenement  '.^ 

b.   Creation  of  Servitudes. 

aa.    By  act-in-the-law. 
853.  A  servitude  charged  on  an  immovable  may  be  created 
by  act-in-the-law  under  the  general  rules  as  to  the  creation  of 
real  rights  (309).i 

'  As  heritable  rights,  mining  rights,  and  other  similar  rights,  are  treated 
as  independent  immovables  (348),  the  benefit  of  a  real  servitude  (e.g.  a  right 
of  way)  may  be  attached  to  such  a  right. 

'  A  person  entitled  to  the  usufruct  of  land  may  grant  a  usufructuary  lease 
— 206 — to  a  tenant. 

'  The  corresponding  expressions  dienendes  Grundstuck  and  herrschendes  Grund- 
stilck  are  also  used  by  German  writers ;  the  B.G.B.  calls  the  servient  tene- 
ment belastetes  Grundstiick,  but  the  dominant  tenement  is  called  Qrundsiuck 
des  Berechtiglen. 

'  A  real  servitude,  which  was  in  existence  in  any  registration  district  at 
the  time  when  the  new  system  of  registration  came  into  force  in  that 
district,  remains  operative,  though  unregistered,  unless  State  legislation 
provides  otherwise— E.G.  187. 
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A  right  of  usufmct  affecting  a  movable  thing  is  created  by 
the  combined  operation  of  a  real  agreement  between  the  parties 
and  of  the  delivery  of  such  movable  thing  to  the  grantee ;  the 
usufruct  of  a  right  is  granted  in  accordance  with  the  rules 
applicable  to  the  assignment  of  such  right — B.Gr.B.  1032, 
1069  (1).2 

bb.  Creation  qfservittides  bi/  prescription. 

A  personal  servitude  afEecting  an  immovable  cannot  be  acquired 
by  prescription. 

The  usufruct  of  a  movable  thing  is  acquired  by  prescription  in 
the  same  way — mutatis  mutandis — as  the  ownership  of  a  movable 
thing  is  acquired  by  long  possession — 334 ;  as  the  person  who 
acquires  the  ownership  of  a  movable  thing  by  long  possession 
must  during  the  prescribed  period  be  in  proprietary  possession, 
so  the  person  who  acquires  the  usufruct  by  prescription  must 
during  the  prescribed  period  exercise  the  rights  of  a  person 
entitled  to  the  usufruct— B.G.B.  1033. 

A  title  to  a  real  servitude,  registered  as  a  component  part  of 
the  dominant  tenement,^  is  acquired  by  prescription  in  the  same 
way  as  a  prescriptive  title  to  the  ownership  of  land  is  acquired 
by  the  person  registered  as  owner — 339 — B.G.B.  900  (2). 

The  right  to  light,  as  shown  above — 326  sub  (7),  according  to 
some  State  laws,  is  acquired  by  ten  years'  user. 


3.   Eeal  Sbevitxjdes 

a.   Comparative  Statement. 

354.  The  rule  of  Roman  law  :  impedit  servitutem  medium  prae- 
dium  quod  non  servit — Dig.  8.  3.  7  §  1 — has  not  been  adopted  by 
the  present  German  law ;  a  real  servitude  is  not  inoperative  on 
the  ground  that  the  dominant  and  the  servient  tenement  do  not 
adjoin  each  other. 

'  There  can  be  no  usufruct  of  a  right  which  is  incapable  of  assignment ; 
see  176  sub  (1)— B.G.B.  1069  (2). 

'  A  real  servitude  is  not  effective  unless  registered  as  an  incumbrance  of 
the  servient  tenement ;  but  it  may  also,  on  the  application  of  the  owner  of 
the  dominant  tenement  or  of  any  incumbrancer,  be  registered  as  a  component 
part  of  the  dominant  tenement. 
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Under  English  law  there  are  a  limited  number  of  specifically 
defined  easements  and  profits  a  prendre.  German  law,  on  the 
other  hand,  gives  a  general  definition  as  to  the  nature  of  real 
servitudes,  which  admits  of  the  creation  of  a  number  of  rights 
which  under  English  law  would  not  be  classed  either  as  easements 
or  as  profits  a  prendre,  and  of  which  the  burden  would  therefore 
not '  run  with  the  land '. 

Thus  under  English  law  building  restrictions  or  restrictions  as 
to  the  use  of  buildings,  which  do  not  result  from  any  recognized 
easements,  are  not  binding  on  any  purchaser  who  has  not 
covenanted  to  observe  them,  or  is  not  affected  with  notice  of  any 
existing  covenant.  Under  German  law,  on  the  other  hand, 
a  real  servitude  restricting  the  use  of  land  in  any  way  which  may 
be  of  advantage  to  the  dominant  tenement,  and  is  not  prohibited 
by  any  rule  of  State  law,  is  binding  on  every  successive  owner 
of  the  servient  tenement. 

Illustration  :  A  servitude  may  be  imposed  on  a  parcel  of  land 
by  which  the  erection  of  any  shop  or  factory  on  such  parcel  of 
land  or  the  obstruction  of  the  view  enjoyed  from  the  dominant 
tenement  is  prevented. 

State  law  may  narrow  the  limits  within  which  real  servitudes 
may  be  created,  and  regulate  the  operation  of  certain  specified 
real  servitudes,  but  it  cannot  extend  the  limits  imposed  by 
Imperial  law  on  the  creation  of  such  servitudes — E.G.  115.  All 
servitudes  which  were  in  existence  on  the  1st  January,  1900, 
remain  in  force,  but  their  operation  is  to  a  large  extent  made 
subject  to  the  provisions  of  the  new  law — E.G.  184. 

b.    Statement  of  Rules. 
(1)  Limits  within  which  real  servitudes  may  he  created. 

355.  A  real  servitude  may  consist : 

(«)  of  the  right  to  use  the  servient  tenement  for  some  specified 
purpose  connected  with  the  use  of  the  dominant  tenement ; 

(ft)  of  the  right  to  restrain  the  doing  of  certain  specified  acts 
on  the  servient  tenement ; 

(c)  of  the  right  to  restrain  the  exercise  of  some  specified 
right  resulting  from  the  ownership  of  the  servient  tenement 
which  would  otherwise  be  available  against  the  dominant  tene- 
ment—B.G.B.  1018. 
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A  right  of  way,  or  a  right  o£  pasture,  is  an  example  of  the 
servitudes  described  sub  (a) ;  a  right  to  restrain  the  erection  of 
a  building  obstructing  the  light  of  the  dominant  tenement,  of 
those  described  sub  (5);  a  right  to  restrain  the  owner  of  the 
servient  tenement  from  objecting  to  an  obstruction  of  his  own 
light,  of  those  described  sub  (c). 

No  burden  must  in  any  event  be  imposed  upon  the  servient 
tenement,  which  is  not  of  advantage  to  the  dominant  tenement. 
As  in  Roman  law  the  servitude  must  be  fwndo  utilis,  and  the 
right  conferred  by  the  servitude  must  be  exercised  civiliter,  and 
with  a  proper  regard  to  the  interests  of  the  owner  of  the  servient 
tenement— B.G.B.  1019,  1020. 

(2)  Active  duties  imposed  on  owner  of  servient  tenement. 

The  rule  of  Roman  law  under  which  a  servitude  could  not  be 
created,  ut  aliquid  faciat  quis,  has  not  penetrated  into  the  new 
German  law ;  a  burden  may  now  be  imposed  upon  the  servient 
tenement  imposing  an  active  duty  on  its  owner  for  the  time 
being ;  where  the  burden  so  imposed  consists  exclusively  of  the 
performance  of  such  active  duty,  the  right  is  called  a  Reallast 
(perpetual  charge) — 366 — and  is  not  included  in  the  servitudes ; 
but  where  the  burden  consists  of  a  negative  as  well  as  of  a  posi- 
tive duty  the  term  '  servitude '  is  applied  to  it ;  (e.  g.  where  the 
duty  to  keep  a  road  in  repair  is  imposed  on  the  owner  of  a 
tenement  over  which  a  right  of  way  is  granted). 

Where  any  structure  is  required  on  the  servient  tenement,  for 
the  purpose  of  enabling  the  owner  of  the  dominant  tenement  to 
exercise  a  right  of  support,  the  duty  to  keep  such  structure  in 
repair  is,  in  the  absence  of  an  agreement  tp  the  contrary,  imposed 
on  the  owner  of  the  servient  tenement,  but  no  similar  duty  is 
implied  in  any  other  case  in  which  any  structure  or  other  appli- 
ance is  erected  on  the  servient  tenement  for  the  purpose  of 
assisting  the  exercise  of  the  rights  resulting  from  a  real  servitude  ^ 
—B.G.B.  1022. 

(3)    Right  of  transference. 

Where  the  exercise  of  a  right  resulting  from  a  servitude 
exclusively  affects  a  particular  part  of  the  servient  tenement,  and 

'  A  structure  which  is  not  required  in  connexion  with  a  right  of  support 
must  be  maintained  by  the  owner  of  the  dominant  tenement  unless  the 
contrai-y  is  agreed  upon  between  the  parties — B.G.B.  1020,  1021. 
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thereby  causes  great  inconvenience  to  the  owner  of  the  servient 
tenement,  the  latter  may  require  the  owner  o£  the  dominant 
tenement  to  transfer  the  exercise  of  his  right  to  another  part  of 
such  tenement,  provided  that  such  other  part  is  equally  con- 
venient for  the  exercise  of  the  right.  This  privilege  cannot  be 
waived  or  restricted  by  agreement — B.G.B.  1023. 

(4)    Rule  as  to  conflict  of  real  servitudes. 

Where  two  real  servitudes  having  the  same  right  of  priority 
conflict  with  one  another,  the  owner  of  either  of  the  dominant 
tenements  may  require  the  owner  of  the  other  to  come  to  an 
arrangement  with  him,  giving  effect  to  the  respective  rights  of 
both  parties  in  an  equitable  manner — B.G.B.  1024. 

(5)   Effect  of  sub-division  of  dominant  or  servient  tenement. 

On  a  sub-division  of  the  dominant  tenement,  the  owner  of 
each  section  may  continue  the  exercise  of  the  right  previously 
enjoyed  by  the  owner  of  the  whole  tenement,  in  so  far  as  he 
derives  any  advantage  from  such  exercise ;  but  in  the  absence  of 
an  agreement  to  the  contrary,  the  exercise  of  the  rights  of  the 
several  owners  must  be  so  arranged  as  not  to  cause  greater 
inconvenience  to  the  owner  of  the  servient  tenement,  than  was 
caused  by  the  previous  exercise  of  the  right  by  one  owner — 
B.G.B.  1025. 

On  a  sub-division  of  the  servient  tenement  the  servitude,  in  so 
far  as  it  affects  only  a  particular  part  of  such  tenement,  remains 
a  biurden  on  such  part  only.  If  the  servitude  affects  the  whole 
tenement  its  burden  is  imposed  on  each  separate  section — 
B.G.B.  1026. 

Illustration :  A  right  of  way  does  not  affect  the  sections 
through  which  the  path  or  road  does  not  go.  A  right  of  pasturage, 
on  the  other  hand,  continues  to  be  exercised  over  the  whole 
area. 

c.   Remedies  for  the  Protection  of  Real  Servitudes. 

(1)    Possessory  remedies. 
356.  Under  German  common  law  a  person  who  exercised  a 
right  which  could  have  resulted  from  a  real  servitude,  nee  vi,  nee 
clam,  nee  precario,  was  deemed  to  be  a  '  quasi-possessor  ^  of  such 
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right,  and  as  sucli  entitled  to  certain  possessory  remedies.  The 
new  German  law  does  not  recognize  the  quasi-possession  of  any 
servitude,  unless  it  is  registered  as  a  component  part  of  the 
dominant  tenement;  if  the  possessor  of  an  immovable  for  the 
benefit  of  which  a  real  servitude  is  registered  in  this  manner  is 
disturbed  in  the  exercise  of  the  right  resulting  from  such  servi- 
tudcj  and  has  exercised  such  right  within  a  year  prior  to  the 
disturbance,  he  is  entitled  to  remedies  corresponding  to  the 
remedies  of  a  possessor  disturbed  by  unlawful  interference — 315 
— B.G.B.  1029.1 

(2)   Assertion  of  right. 

The  owner  of  a  thing,  whose  rights  of  ownership  are  interfered 
with  otherwise  than  by  interference  with  his  possession,  may, 
as  mentioned  above  (346),  assert  his  right  of  ownership  by 
proceedings  similar  to  the  actio  negatoria  of  Eoman  law. 
Analogous  proceedings  may  be  taken  for  the  assertion  of  the 
right  to  a  real  servitude — B.G.B.  1027. 

d.    Loss  of  Ileal  Servitudes  by  Prescription. 

357.  The  general  rule  under  which  a  right  registered  as  an 
incumbrance  on  an  immovable  cannot  become  barred  by  prescrip- 
tion— .B.G.B.  902 — is  subject  to  the  exception  mentioned  below. 

If  any  structure  or  appKance,  hindering  the  exercise  of  a  right 
resulting  from  a  real  servitude,  is  afiixed  to  the  servient  tene- 
ment, the  claim  to  remove  such  structure  or  appliance  may  be 
barred  by  lapse  of  time  under  the  ordinary  rules  as  to  pre- 
scription (131-137),  notwithstanding  the  fact  that  the  servi- 
tude is  registered  as  an  incumbrance  of  the  servient  tenement — 
B.G.B.  1028.1 

^  The  possessory  remedies  cannot  be  exercised  as  to  unregistered  servi- 
tudes, unless  the  absence  of  registration  is  due  to  the  fact  that  the  new 
system  of  registration  is  not  as  yet  completed  in  the  particular  district,  or 
unless  the  dominant  tenement  belongs  to  the  class  of  tenements  not 
requiring  registration  under  State  law.  In  any  such  case  a  limited  protec- 
tion is  granted — see  E.G.  191. 

1  Illustration  :  If  the  use  of  a  right  of  way  is  prevented  by  a  locked  gate 
the  owner  of  the  dominant  tenement  has  a  claim  for  the  removal  of  such 
gate,  which  claim  may  become  barred  under  the  general  rules  as  to  pre- 
scription ;  as  soon  as  the  claim  is  barred,  the  right  of  way  is  lost,  though 
it  still  appears  on  the  register. 
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4.   UsrrEucT 
a.   General  Statement. 

358.  The  usufruct  of  Roman  and  German  law  corresponds  in 
a  certain  manner  to  the  limited  ownership  enjoyed  under  English 
law  by  a  person  who,  whether  for  life  or  for  any  other  limited 
period,  is  entitled  to  the  possession  of  a  specified  object  of 
property,  and  to  the  appropriation  of  all  profits  derived  from  it 
in  the  ordinary  course  of  management ;  but,  while  under  English 
law,  the  person  entitled  to  this  limited  ownership  has  a  pro- 
prietary right  in  such  object,  the  right  under  Roman  and 
German  law  is  deemed  a  jus  in  re  aliena.  The  usufruct  of 
a  movable  thing,  or  of  a  right  capable  of  assignment  under 
German  law,  may  be  granted  as  well  as  the  usufruct  of  an 
immovable.  The  grantee,  who  is  called  the  '  usuf ructuaiy ' 
(Niesshraueher),  is  entitled  to  reap  and  appropriate  the  profits 
{77)  of  the  object  of  which  the  usufruct  (Niessbratich)  has  been 
granted  to  him,  which  object  in  the  further  course  of  this 
treatise  will  be  described  as  '  the  usufructuary  object ' — B.G.B. 
1030,  1068,  1069  (2). 

A  usufruct  may  be  granted  to  a  natural  person  or  to  a  corpo- 
rate body  for  a  specified  time,  or  subject  to  a  condition  subsequent 
(e.  g.  the  re-marriage  of  a  testator's  widow),  but  it  cannot  under 
any  circxmistances  be  granted  for  a  period  exceeding  the  life  or 
corporate  existence  of  the  usufructuary — B.G.B.  1061. 

If  the  usufruct  is  granted  in  consideration  of  an  annual  pay- 
ment the  position  of  the  usufructuary  is  somewhat  analogous 
to  that  of  a  lessee  under  a  usufructuary  lease  (206),  but  whereas 
a  lessee  has  only  a  personal  right  against  the  lessor,  a  usufruc- 
tuary has  a  real  right  affecting  the  usufructuary  object,  for  the 
protection  of  which  the  same  remedies  are  available  as  for  the 
protection  of  the  right  of  ownership  (343,  346) — B.G.B.  1065. 

The*  rules  as  to  usufruct  refer  primarily  to  rights  of  usufruct 
created  by  act-in-the-law  or  acquired  by  prescription  j  but 
certain  rights  of  usufruct  arising  under  family  law  (e.g.  the 
father-'s  right  of  usufruct  of  his  infant  child's  property  (447), 
and  the  husband's  right  of  usufruct  of  his  wife's  property 
under  the  statutory  regime — 414  sub  (5),  are  governed  by 
similar  rules. 


SERVITUDES  423 

b.   Bules  as  to  Usufructuary  Object. 

359.  The  usufructuary  object,  as  mentioned  above  (358),  may- 
be a  movable  or  an  immovable  thing,  or  a  right.  The  usufruct 
of  an  aggregate  of  things,  or  of  an  aggregate  of  things  and 
rights,  may  also  be  granted,  but  in  such  a  case  the  objects 
comprised  in  such  aggregate  must  be  specifically  referred  to; 
a  grant  of  the  usufruct  of  a  person^s  whole  property  or  of  his 
whole  estate,^  without  special  reference  to  the  objects  com- 
prised in  it,  is  inoperative — B.G.B.  1085,  1089. 

The  grant  of  the  usufruct  of  an  immovable  includes  the 
usufruct  of  the  accessories  in  the  same  way  as  the  transfer  of 
the  ownership  of  an  immovable  transfers  the  ownership  of  the 
accessories  (327)— B.G.B.  1031. 

The  grant  of  the  usufruct  of  an  undivided  share,  confers  upon 
the  usufructuary  the  grantor's  rights  of  participation  in  the 
management  and  enjoyment  of  the  property  held  in  co-owner- 
ship; the  right  to  demand  partition  (304)  cannot,  however,  be 
exercised  without  the  grantor's  concurrence ;  after  partition  the 
usufructuary  becomes  entitled  to  the  usufruct  of  the  property 
appropriated  to  the  grantor — B.G.B.  1066. 

The  owner  of  the  usufructuary  object,  as  well  as  the  usu- 
fructuary, are  entitled  at  any  time  to  demand  an  expert  report 
on  the  state  of  the  usufructuary  object ;  where  it  consists  of  an 
aggregate  of  objects,  each  of  them  may  claim  the  taking  of 
an  inventory— B.G.B.  1034, 1035,  1067. 

The  usufruct  of  fungibles  (73)  is  a  somewhat  anomalous  kind 
of  usufruct.^  The  so-called  usufructuary  of  fungibles  acquires 
the  ownership  thereof,  the  grantor  being  entitled,  on  the  expira- 
tion of  the  so-called  usufruct,  to  receive  the  value  of  the  fun- 
gibles which  were  subject  thereto ;  if  the  claim  for  the  restitution 
of  the  value  is  endangered  the  grantor  may  claim  security.  In 
practice  the  usufruct  of  fungibles  is  only  granted  in  connexion 
with  the  grant  of  the  usufruct  of  other  objects ;  as  for  instance 

'■  A  testator  may  by  his  will  give  the  usufruct  of  his  estate  to  a  legatee  ; 
this  gives  the  legatee  a  right  to  claim  from  the  testator's  heirs  a  grant  of  the 
usufruct  of  the  individual  objects  comprised  in  such  estate. 

^  The  quasi-usufruct  of  Roman  law  ('usus  fructus  earum  rerum  quae  usu 
consumuntur  vel  minuuntur ' — Dig.  7.  5)  and  the  bailment  of  fungibles  (deposi- 
twm  irregiUare)  referred  to  above  ;253)  have  similar  characteristics. 
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on  the  grant  of  the  usufruct  of  a  business  ^ — B.G.B.  1067,  1075 
(3),  1084;  H.G.B.  22(1). 

c.  Bights  and  Duties  of  TJsufructuary. 
360.  The  usufructuary's  real  rights  in  respect  of  the  usu- 
fructuary object,  are  supplemented  by  personal  rights  available 
against  the  owner  for  the  time  being  of  such  object,^  who  in  his 
turn  is  entitled  to  certain  personal  rights  available  against  the 
usufructuary.  The  nature  of  these  rights  and  duties  appears 
from  the  following  statement : 

(1)    ^ight  to  pvssession. 

The  usufructuary  is  entitled  to  the  possession  of  the  usufruc- 
tuary object,  in  so  far  as  it  consists  of  movable  or  immovable 
things— B.G.B.  1036  (1). 

Where  the  usufructuary  object  is  a  right  embodied  in  an 
instrument  payable  to  bearer  or  indorsed  in  blank,  such  instru- 
ment itself  must  be  lodged  with  a  public  authority  (164)  in  the 
joint  names  of  the  usufructuary  and  the  owner,  but  the  usu- 
fructuary is  entitled  to  the  exclusive  possession  of  any  coupon 
sheets  or  dividend  sheets  belonging  to  such  instrument  ^ — B.G.B. 
1081,  1082. 

Where  the  usufructuary  object  is  a  money  claim  not  bearing 
interest,  or  a  claim  for  the  delivery  of  a  specific  object,  the 
usufructuary  is  entitled  to  collect  the  claim,  and  where  the 
maturity  of  the  claim  depends  upon  notice  requiring  payment 
or  delivery,  he  is  entitled  to  give  such  notice;  the  money  or 
object  received  by  him  in  satisfaction  of  the  claim  becomes 
subject  to  ihe  usufrucl^B.G.B.  1074,  1075. 

"  Where  the  usufruct  of  a  stocked  farm  is  granted  the  ownership  of  the 
stock  does  not  pass  to  the  usufructuary,  but  he  obtains  powers  as  to  the 
alienation  and  purchase  of  such  stock,  similar  to  those  of  a  lessor  who  takes 
over  the  '  appurtenant  stock '  at  a  valuation  (210  note  3) — B.G.B.  1048. 

'  As  between  the  owner  and  the  usufructuary,  the  latter  is  entitled  to 
assume,  in  the  absence  of  express  notice  to  the  contrary,  that  the  grantor  of 
the  usufruct  is  the  owner  of  the  usufructuaiy  object — B.G.B.  1058. 

^  Government  securities  and  the  debentures  and  shares  of  Companies, 
are,  in  most  Continental  countries,  represented  by  instruments  to  bearer  or 
indorsable  instruments  to  which  the  so-called  coupon-sheets  or  dividend- 
sheets  ai-e  annexed  :  the  holder  collects  each  instalment  of  interest  and  each 
dividend  by  detaching  the  '  coupon '  representing  it,  from  the  sheet  to  which 
it  belongs,  and  presenting  it  to  the  banker  by  whom  the  interest  or  dividend 
is  paid. 
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Where  the  usufructuary  object  is  a  money  claim  bearing 
interest,  any  payment  out  of  corpus  must  be  made  to  the  creditor 
and  the  usufructuary  jointly ;  if  one  of  them  claims  lodgment 
with  a  public  authority  in  the  joint  names  such  lodgment  must 
be  effected;  the  creditor  must  concur  in  giving  the  directions 
required  for  the  investment  of  the  money — B.G.B.  1076-1080.^ 

(2)  Might  to  profits. 

The  usufructuary  is  of  course  entitled  to  the  profits  of  the 
usufructuary  object,  but  certain  classes  of  profits  may  be  excluded 
by  agreement— B.G.B.  1030  (2),  1068  (2). 

The  profits  to  which  the  usufructuary  is  entitled  do  not  include 
any  fruits  which  are  won  in  violation  of  the  proper  rules  of 
management  or  husbandry ;  the  ownership  of  such  fruits  vests 
in  the  usufructuary,  as  they  are  severed  from  the  thing  by  which 
they  are  produced,  but  the  owner  is  entitled  to  compensation  on 
the  termination  of  the  usufruct — B.G.B.  1039. 

Where  the  usufructuary  object  is  the  right  to  receive  an 
annual  or  other  periodical  payment,  each  instalment  is  deemed 
a  profit  to  which  the  usufructuary  is  entitled — B.G.B.  1073. 

The  owner's  share  in  any  treasure  trove  (341)  found  on  land 
subject  to  a  right  of  usufruct,  is  not  deemed  a  profit  to  which 
the  usufructuary  is  entitled — B.G.B.  1040.* 

(3)  Mules  as  to  management  of  usufructuary  object. 

The  following  rules  apply  on  this  subject : 

(1)  the  right  to  win  profits  must  be  exercised  in  a  proper 
course  of  management  or  husbandry,  and  so  as  to  preserve  the 
fitness  of  the  usufructuary  object  for  the  economic  purposes,  for 

^  As  regards  the  defences  and  rights  of  set-off  open  to  the  debtor,  the 
usufructuary  is  in  the  same  position  as  an  assignee  of  the  right  would  be — 
176  sub  (6).  The  grantor  of  the  usufruct  cannot  effectively  waive  any  such 
right  by  act-in -the- law,  or  consent  to  its  modification  in  a  manner  detrimental 
to  the  usufructuary's  interests  without  the  consent  of  the  latter — B.  G.B.  1071. 

*  The  usufructuary's  right  to  profits  derived  from  land  is  subject  to  the 
payment  on  his  part  of  the  ordinary  rates  and  taxes  and  of  the  interest 
on  all  incumbrances  existing  at  the  date  of  the  creation  of  the  usuft-uct ; 
the  insurance  against  fire  or  other  damaging  events  must  be  provided  for  by 
the  usufructuary  in  so  far  as  such  insurance  has  to  be  provided  for  in 
accordance  with  the  proper  course  of  management — B.G.B.  1045-1047. 
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which  it  was  previously  intended,  and  as  to  prevent  the  loss  of  any 
of  its  essential  characteristics «— B.G.B.  1036  (2),  1037'  (1),  1041 ; 

(2)  the  usufructuary  has  to  bear  the  cost  of  the  ordinary 
repairs  and  renewals,  but  he  is  not  responsible  for  any  deteriora- 
tion caused  by  the  proper  exercise  of  his  rights — B.G.B.  1041, 
1050; 

(3)  immediate  notice  must  be  given  to  the  owner  of  the 
usufructuary  object  of  any  actual  or  impending  damaging  event, 
and  of  any  threat  of  interference  on  the  part  of  any  stranger — 
B.G.B.  1042; 

(4)  a  usufructuary  whose  right  relates  to  a  parcel  of  land 
may  use  any  component  part  thereof  for  the  purpose  of  effecting 
any  repairs  and  renewals,  which  are  not  chargeable  against  him ; 
if  he  does  not  himself  effect  such  repairs  or  renewals,  he  must 
allow  the  owner  to  use  such  component  parts  for  the  same 
purpose— B.G.B.  1043,  1044; 

(5)  where  the  usufructuary  incurs  any  voluntary  outlay  for 
the  benefit  of  the  usufructuary  object,  his  right  to  reimburse- 
ment is  governed  by  the  rules  as  to  voluntary  services  (301) ; 

(6)  where  the  usufructuary  object  is  a  matured  claim  to  the 
payment  of  money  or  to  the  delivery  of  a  specific  thing,  the 
creditor  and  the  usufructuary  are  under  a  mutual  obligation  to 
concur  with  each  other  in  all  steps  necessary  for  the  realization 
and  enforcement  of  such  claim — B.G.B.  1078,  1083 ; 

(7)  in  the  event  of  a  conflict  between  several  rights  of 
usufruct  the  same  rule  is  applied  as  in  the  event  of  a  conflict 
between  several  real  servitudes — 355  sub  (4) — B.G.B.  1060. 

d.  Mutual  Rights  on  Termination  of  Usufruct. 

361.  The  following  rules  apply  on  this  subject : 

(1)  on  the  termination  of  the  usufruct,  the  usufructuary  must 
return  the  usufructuary  object  to  its  owner ; 

(2)  the  usufructuary  is  entitled  to  the  jus  toUendi — 144 
sub  (9) ; 

(3)  where  the  usufructuary  object  is  a  piece  of  land  used  for 
farming  purposes  or  a  whole  farm,  the  rules  as  to  the  mutual 

°  As  to  the  special  rules  relating  to  the  winning  of  stones,  clay,  peat,  and 
other  component  parts  of  the  soil,  and  to  the  management  of  forests  and 
mines,  see  B.G.B.  1037  (2),  1038. 
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rights  of  lessor  and  lessee  on  the  termination  of  the  tenancy — 
209  rale  (6),  210  rule  (8)  apply — mutatis  mutandis — B.G.B. 
1049  (2),  1055 ; 

(4)  if  the  usufruct  of  an  immovable  let  on  lease  ^  comes  to  an 
end  before  the  expiration  of  the  lease,  the  rules  as  to  the  rights 
of  lessees  on  a  sale  of  the  leased  object — 215  to  218 — are  applied, 
mutatis  mutandis ;  but  the  rules  relating  to  the  owner's  right  to 
give  notice  to  terminate  the  lease  are  somewhat  different  from 
those  regulating  the  lessor's  right  under  the  corresponding  cir- 
cumstances— B.G.B.  1056; 

(5)  the  owner's  claims  in  respect  of  outlay  and  ihejus  toUendi 
are  barred  after  the  lapse  of  six  months  from  the  termination  of 
the  usufract— B.G.B.  1057. 

e.  Owner's  Bemedles  against  Usufructuary. 
382.  The  owner  has  the  following  remedies  : 

(1)  in  the  event  of  the  continuance  on  the  part  of  the  usu- 
fructuary of  any  unauthorized  use  of  the  usufructuary  object, 
after  the  receipt  of  a  notice  requiring  him  to  discontinue  such 
unauthorized  use,  a  judicial  order  may  be  obtained  restraining 
him  from  continuing  such  unauthorized  use — B.G.B.  1053 ; 

(2)  in  the  event  of  any  conduct  on  the  part  of  the  usufruc- 
tuary, justifying  the  apprehension  of  a  material  violation  of  the 
owner's  rights,  a  judicial  order  may  be  obtained  directing  the 
usufructuary  to  give  security  (87) ;  if  the  usufructuary  fails  to 
comply  with  such  an  order  within  a  specified  time,  the  owner 
may  ask  for  the  appointment  of  a  judicial  Receiver  to  whom  the 
management  of  the  usufructuary  object  is  then  handed  over — 
B.G.B.  1052; 

(3)  in  the  event  of  the  continuance  of  any  conduct  on  the  part 
of  the  usufructuary  constituting  a  material  violation  of  the 
owner's  rights,  after  the  receipt  of  notice  requiring  him  to 
discontinue  such  conduct,  a  judicial  Receiver  may  be  appointed 
having  the  same  powers  as  a  judicial  Receiver  appointed  under 
the  rale  stated  sub  (2)— B.G.B.  1054. 

f.   Bules  for  the  Protection  of  Owner's  Creditors. 

363.  Where  the  usufruct  of  a  person's  whole  property,  or  of 

1  As  mentioned  above  (352),  the  right  of  usufruct  cannot  be  assigned  to 
another,  but  the  usufructuary  may  authorize  another  to  exercise  the  right ; 
this  enables  him  to  grant  a  lease. 
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the  estate  of  a  deceased  person,  has  been  granted  or  bequeathed 
(359),  the  grantor's  or  testator's  creditors,  in  so  far  as  their 
claims  arose  before  the  constitution  of  the  usufruct,  may  enforce 
their  rights  against  the  usufructuary  object  in  accordance  with 
the  special  rules  contained  in  B.G.B.  1085-1089. 

5.   Eesteicted  Personal  Servitudes 

364.  A  restricted  personal  servitude  entitles  the  grantee  to 
use  an  immovable  for  certain  specified  purposes,  or  to  exercise 
rights  over  the  same  similar  to  the  rights  resulting  from  a  real 
servitude — B.G.B.  1090.  A  restricted  personal  servitude  always 
affects  a  servient  tenement,  and  its  benefit  is  always  vested  in 
a  specified  person j  it  resembles  the  right  called  a  'profit  in 
gross'  under  English  law,  but  whilst  such  a  profit  in  gross  is 
alienable  and  transmissible  on  death,  a  restricted  personal  servi- 
tude like  the  right  of  usufruct  is  incapable  of  assignment,  and 
comes  to  an  end  on  the  grantee's  death. 

Where  the  extent  of  the  grantee's  right  resulting  from  a  re- 
stricted personal  servitude  is  not  specifically  defined,  such  right 
is  not  deemed  to  go  beyond  his  personal  wants — B.G.B.  1091. 

Illustration :  The  grantee  of  a  right  to  cut  wood  is  not 
authorized,  in  the  absence  of  a  stipulation  to  the  contrary,  to  cut 
any  wood  for  the  purpose  of  sale. 

One  of  the  best  known  restricted  personal  servitudes  is  the 
right  to  the  sole  occupation  of  a  buUding,  or  of  part  of  a  building. 
Where  such  a  right  is  granted,  the  grantee  may  use  the  space 
allocated  to  him  for  his  family  and  such  servants  and  attendants 
as  are  usually  required  for  persons  in  his  station  of  Hfe.  Where 
the  use  of  a  part  of  a  house  is  given,  the  grantee  is  entitled  to 
use  in  common  with  the  other  inhabitants  of  such  house  all 
appliances  and  conveniences  intended  for  the  common  use  of  its 
inhabitants— B.G.B.  1093. 

6.  Extinction  op  Servitudes 
a.    Release  by  Aet-in-the-Law. 

365.  A  real  servitude  may  be  released  by  the  owner  for  the 
time  being  of  the  dominant  tenement ;  a  personal  servitude  may 
be  released  by  the  grantee. 

The  release  of  a  servitude  affecting  an  immovable  is  governed 
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by  the  general  rules  as  to  the  release  of  rights  affecting  immov- 
ables— 310  rule  (2).  The  release  of  the  usufruct  of  an  immovable 
is,  in  the  absence  of  evidence  to  the  contrary,  deemed  to  include 
a  release  of  the  usufruct  of  the  accessories — B.G.B.  1062. 

The  release  of  the  usufruct  of  a  movable  or  of  a  right  is 
effected  by  a  declaration  made  by  the  usufructuary  and  communi- 
cated to  the  owner  of  the  usufructuary  object  or  to  the  grantor 
of  the  usufruct ;  a  declaration  addressed  to  the  latter  is  sufficient, 
even  if  the  usufi-uctuary  is  aware  of  the  fact  that  he  is  no  longer 
the  owner  of  the  usufructuary  object — B.G.B.  1064,  1072. 

b.  Extinction  by  Natural  Events. 

A  servitude,  granted  for  a  definite  period  of  time  or  subject 
to  a  condition  subsequent,  is  released  by  the  expiration  of  the 
period  or  the  fulfilment  of  the  condition. 

A  real  servitude  comes  to  an  end  by  the  destruction  of  the 
servient  tenement  or  of  the  dominant  tenement. 

A  personal  servitude  comes  to  an  end  by  the  death  of  the 
grantee,  or,  in  the  event  of  the  grantee  being  a  corporate  body, 
by  the  termination  of  its  corporate  existence — B.G.B.  1061, 1068, 
1090  (2). 

c.  Extinction  by  Prescription. 

A  real  servitude,  as  well  as  a  restricted  personal  servitude, 
becomes  extinguished  by  prescription,  as  soon  as  the  claim  to 
remove  an  appliance,  preventing  the  exercise  of  the  rights  of  the 
party  benefited  by  such  servitude,  is  barred  by  lapse  of  time — 
(see  the  Illustration— 357  note  1)— B.G.B.  1028,  1090. 

d.  Extinction  by  Merger. 

The  usufruct  of  a  movable  becomes  extinguished  by  merger, 
if  the  usufructuary  acquires  the  ownership  of  the  usufructuary 
object,  unless  the  continuance  of  the  usufruct  confers  a  legal 
advantage  on  him  ^ — B.G.B.  1063. 

A  servitude  affecting  an  immovable  does  not  in  any  case 
become  extinguished  by  merger — B.G.B.  889. 

'■  If  another  right  of  usufruct  exists,  ranking  behind  or  pari  passu  with  the 
owner's  right  of  usufruct,  it  is  obviously  to  his  advantage  to  keep  the  last- 
mentioned  right  alive. 
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e.   Extinction  by  other  Causes. 

A  servitude  becomes  extinguished  by  the  public  sale  o£  the 
servient  tenement  on  the  application  of  an  execution  creditor, 
unless  such  sale  is  made  subject  to  the  servitude — Z.V.G.  91,  but 
see  E.G.  (Z.V.G.)  9. 

The  rules  of  State  law  may  provide  that,  on  the  compulsory 
purchase  of  any  immovable  required  for  any  public  purpose,  all 
servitudes  affecting  such  immovable  are  to  be  extinguished — 
E.G.  109. 

7.   Peupetual  Charges  on  Land  {Beallasten) 
a.    General  Characteristics. 

366.  Under  Roman  law  it  was  impossible  to  create  a  perpetual 
charge  imposing  an  active  duty  upon  the  owner  for  the  time 
being  of  an  immovable.  Such  a  charge  would  have  violated  the 
rule  servitus  in  faciendo  consistere  nequit.  As  mentioned  above 
— 355  sub  (2) — the  new  German  law  has  abandoned  this  rule. 

A  servitude  may  be  created  by  which  an  active  as  well  as 
a  passive  duty  is  imposed  on  the  owner  for  the  time  being  of  the 
servient  tenement ;  but  where  the  duty  imposed  by  any  such 
incumbrance  is  exclusively  of  an  active  nature,  the  Germanic 
designation :  Meallast  (translated  in  this  treatise  by  the  expres- 
sion '  perpetual  charge ')  is  applied  to  it.  Manorial  rights,  tithes, 
chief  rents,  and  other  charges  arising  under  ancient  customs  or 
in  connexion  with  the  tenure  of  land  are  the  best  known  historical 
examples  of  charges  of  this  kind,  but  an  annuity  charged  on  land 
under  the  provisions  of  a  modern  marriage  contract,  or  of  a  will, 
also  comes  within  the  definition  of  a  Reallast?- 

Readers  of  German  works  of  fiction  will  remember  the  custom 
prevalent  among  peasant  proprietors  in  many  parts  of  Germany, 
under  which  the  owner  of  a  tenement,  on  ceasing  to  be  fit  for 
arduous  farm  work,  transfers  the  ownership  to  a  son,  in  considera- 
tion of  a  provision  for  his  benefit  charged  upon  the  tenement 
and  described  as  the  '  old  man^s  part '  {Altenteil) ;  this  custom 
serves  as  a  useful  paradigma  of  the  rights  of  usufruct,  restricted 
personal  servitudes,  and  permanent  charges  on  land.    The  provision 

^  As  to  the  difference  between  an  annuity  charged  as  a,  Reallasi  and  an 
annuity  charged  as  an  '  annuity  charge  '  (^Rentenschuld),  see  372  note  2. 
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for  the  old  man  generally  consists  in  the  '  usufruct '  of  a  reserved 
plot,  the  '  use  ^  of  a  cottagCj  and  of  a  '  perpetual  charge '  on  the 
surrendered  tenement,  securing  recurrent  payments  and  deliveries 
of  money,  articles  of  food,  firewood,  &c.,  and  labour  on  the 
reserved  plot,  to  be  given  for  a  certain  number  of  days  in  each  year.^ 

Any  charge  on  land  which  is  intended  to  secure  the  perform- 
ance of  duties  of  a  recurrent  kind — B.G.B.  1105  (1) — is  within 
the  definition  of  a  perpetual  charge.  It  is  not  necessary  that  the 
times  for  the  performance  of  the  duties  should  recur  on  fixed 
dates  j  thus,  for  instance,  a  charge  on  a  manoria,!  estate  by  virtue 
of  which  churches  and  school  buildings  for  the  use  of  the  popula- 
tion residing  within  its  area  have  to  be  provided  and  kept  in 
repair,  comes  within  the  definition,  notwithstanding  the  fact  that 
the  duty  is  only  to  be  performed  when  a  particular  need  arises. 

State  legislation  may  provide  for  the  compulsory  redemption 
of  existing  perpetual  charges — ^E.G.  113 — ,  and  prohibit  the 
creation  of  new  ones — E.G.  115.^ 

b.    Creation  and  Extinction  of  Perpetual  Charges. 

367.  A  perpetual  charge  may  be  created  by  aet-in-the-law 
under  the  rules  as  to  the  creation  of  rights  afEecting  immovables  ^ 
—315,  317. 

A  perpetual  charge  becomes  extinguished  : 

(1)  by  a  release  on  the  part  of  the  beneficiary  effected  in 

2  State  legislation  may  lay  down  special  rules  as  to  making  provisions  for 
the  old  man's  part — E.G.  96.  Several  of  the  Ausfuhmngsgesetze  deal  with  it. 
See,  for  instance,  Prussian  A.G.  art.  15  ;  Bavarian  A.G.  art.  32-48  ;  Saxon  A.G. 
art.  31  ;  Baden  A.G.  art.  9.  A  particular  kind  of  perpetual  charge  has  been 
introduced  by  the  Prussian  legislation,  intended  to  extend  the  system  of 
peasant  proprietorship  by  the  creation  of  special  authorities  with  powers  for 
the  compulsory  purchase  of  large  estates,  which  are  subsequently  sub-divided 
among  small  owners  in  consideration  of  a  perpetual  rent  charged  on  each 
separate  parcel  (Bmienguter).  The  rent  charge  can  be  redeemed  on  special 
terms.     See  E.G.  62,  118  (Prussian  Statute  of  1890). 

3  In  Prussia  it  is  not  allowed  to  create  perpetual  charges  extending  beyond 
the  life  of  the  grantee,  except  for  the  purpose  of  securing  periodical  payments 
of  money  ;  charges  created  for  the  last-mentioned  purpose  may  be  redeemed 
on  specified  terms  by  the  ownei-  of  the  immovable  on  which  they  are  charged — 
Pmssian  Statutes  of  1850,  1862,  1872,  1873,  and  1876,  Prussian  A.G.  art.  30. 
In  Bavaria  the  law  is  similar  (Bavarian  A.G.  art.  85).  In  Wiirttemberg 
Beallastm  of  all  kinds  are  forbidden  (Statute  of  1848). 

'  A  perpetual  charge  of  a  nature  prohibited  by  State  law  cannot  be  validly 
created  ;  the  Kegistrar  is  bound  to  refuse  the  registration  of  such  a  charge. 
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conformity  with  the  general  rules  as  to  the  release  of  rights 
affecting  immovables — 310  sub  (3); 

(2)  by  redemption  in  accordance  with  the  rules  of  State  law ; 

(3)  on  any  sale  by  public  auction  made  for  the  benefit  of  an 
execution  creditor^  (Z.V.G.  91); 

(4)  by  order  of  the  Court  in  any  case  in  which  the  beneficiary 
cannot  be  found  after  proceedings  analogous  to  the  proceedings 
which  may  be  taken  where  a  mortgagee  cannot  be  found — 387 — 
B.G.B.  1112. 

c.   Burden  and  Benefit  of  Perpetual  Charges. 

368.  The  burden  of  a  perpetual  charge  cannot  be  imposed  on 
a  specific  part  of  the  immovable  which  it  affects,  but  it  may  be 
imposed  on  a  co-owner's  undivided  share — B.G.B.  1106. 

The  performance  of  the  duties  arising  under  a  perpetual 
charge  may  be  enforced  by  judicial  sale  or  by  the  appointment 
of  a  Receiver,  in  the  same  way  as  the  payment  of  the  interest  of 
a  mortgage  debt  may  be  enforced— 389— B.G.B.  1105  (1),  1107. 

The  owner  of  an  immovable  which  is  subject  to  a  per- 
petual charge  is  also  personally  liable  for  the  performance  of  all 
acts  required  to  be  done  while  the  ownership  is  vested  in  him, 
unless   such   personal  liability  is   expressly   excluded — B.G.B. 

1108  (1). 

The  benefit  of  a  perpetual  charge  may  be  vested  in  a  specified 
person  or  in  the  owner  for  the  time  being  of  a  specified  immov- 
able—B.G.B.  1105  (2). 

A  charge  for  the  benefit  of  a  specified  person  is  called  '  sub- 
jectively personal '  {suljektiv  personlich) ;  a  charge  for  the  benefit 
of  the  owner  for  the  time  being  of  a  specified  immovable  is  called 
'  subjectively  real '  {suljektiv  dinglich). 

The  benefit  of  a  subjectively  real  charge  may,  by  the  entry  of 
a  note  in  that  behalf  on  the  register,  be  appropriated  to  a 
locally  defined  part  of  the  immovable,  but  such  benefit  cannot 
in  any  event  be  transferred  to  any  specified  person  or  to  the 
owner  for  the  time  being  of  any  other  immovable — B.G.B. 

1109  (2),  1110. 

A  subjectively  personal  charge  cannot  in  any  event  be  trans- 
formed into  a  subjectively  real  charge — B.G.B.  1111  (1). 

^  The  provisions  made  for  securing  the  '  old  man's  part '  (see  366)  remain 
in  force  notwithstanding  such  public  sale — E.G.  (Z.V.G.  9). 
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d.  Transmissibility  of  Benefit  of  Perpetual  Charge. 

369.  The  benefit  of  a  subjectively  personal  charge  cannot  be 
transferred  by  the  original  grantee,  unless  the  right  to  the 
performance  of  any  individual  act  secured  by  such  charge  is  a 
right  capable  of  assignment  under  the  rules  as  to  the  assignment 
of  obligatory  rights— 176— B.G.B.  1111  (2). 

The  benefit  of  a  subjectively  real  charge  is  transferred  as 
a  matter  of  course  by  the  transfer  of  the  ownership  of  the 
immovable  for  the  benefit  of  which  it  is  created. 

e.  Consequences  of  sub-division  of  Servient  or 
Dominant  Tenement. 

370.  On  the  sub-division  of  an  immovable  subject  to  the 
burden  of  a  perpetual  charge,  each  separate  part  becomes 
subject  to  the  burden  of  the  whole  charge,  except  in  so  far  as. 
State  legislation  enables  the  charge  to  be  divided  and  appor- 
tioned among  the  several  parts  severed  from  each  other — E.G. 
120  (2)  Nr.  1,  121.  The  respective  owners  of  the  several  parts 
are  in  the  position  of  joint  debtors  (182)— B.G.B.  1108  (2). 

On  the  sub-division  of  an  immovable,  entitled  to  the  benefit 
of  a  perpetual  charge,  the  owners  for  the  time  being  of  the 
several  parts  become  together  entitled  to  the  benefit  of  the  charge. 
If  the  benefit  is  divisible  (as  in  the  case  of  a  claim  for  money 
payments)  each  owner  becomes  entitled  pro  rata  of  the  size  of 
his  part ;  if  the  benefit  is  not  divisible  they  are  in  the  position 
of  creditors  entitled  to  the  benefit  of  a  right  without  being 
joint  creditors  (183).  These  rules  are  subject  to  the  following 
exceptions  : 

(1)  if  the  charge  is  of  exclusive  advantage  to  a  locally  defined 
part  of  the  sub-divided  immovable,  or  if  the  owner  has  annexed 
its  benefit  to  a  locally  defined  part,  such  locally  defined  part 
retains  the  benefit  of  the  charge  to  the  exclusion  of  the  other 
parts ; 

(2)  if,  in  a  ease  in  which  the  benefit  of  the  charge  has  not 
been  annexed  to  a  locally  defined  part,  the  owner  sells  a  part  of  the 
dominant  tenement  but  retains  the  other  part  the  benefit  of  the 
charge  becomes  annexed  to  the  part  retained  by  him — B.G.B. 
1109. 
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CHAPTER  V :  REAL  RIGHTS  GRANTED  BY  WAY 
OF  SECURITY 

A.   ClfABGES  ON  IMMOVABLUS 

1.   General  Chaeacteeistics. 

371.  Under  English  law  a  mortgagee  is  the  legal  owner 
of  the  property  conveyed  to  him  by  way  of  security  for  the 
mortgagor's  debt,  the  mortgagor  being  entitled  to  remain  in 
possession  of  such  property  and  to  have  the  same  re-conveyed 
to  him  on  repayment  of  the  mortgage  debt  and  all  accessories 
thereof  (which  last-mentioned  right  is  called  the  equity  of 
redemption).  If  the  mortgagor  makes  default  in  respect  of  any 
of  his  obligations,  the  mortgagee  may,  unless  prevented  from 
doing  so  by  the  terms  of  the  mortgage  deed,  take  possession 
of  the  mortgaged  property  or  collect  the  rents  and  profits  by 
means  of  a  Receiver,  or  sell  the  mortgaged  property  for  the 
mortgagor's  account,  retaining  the  amount  of  his  own  claim  out 
of  the  proceeds  of  sale,  or  obtain  an  order  foreclosing  the  mort- 
gagor's equity  of  redemption.  The  proprietor  of  a  registered 
charge  under  the  Land  Transfer  Acts  1875  and  1897  is  not  the 
legal  owner  of  the  mortgaged  property,  but  he  has  otherwise 
the  same  rights  as  a  legal  mortgagee. 

Under  German  law  a  creditor  secured  by  a  charge  on  an 
immovable  is  not  in  any  event  entitled  to  take  possession  of  the 
property,  and  cannot  bring  about  the  appointment  of  a  Receiver 
or  the  sale  of  the  mortgaged  property  without  an  order  of  the 
Court;  he  cannot  in  any  event  become  absolute  owner  of  the 
mortgaged  property  by  means  of  foreclosure  proceedings. 

Both  under  German  and  English  law  an  agreement  made 

before  the  maturity  of  the  mortgage  debt  between  the  mortgagor 

and  mortgagee,  and  providing  that  the  absolute  ownership  of  the 

mortgaged  property  is,  in  certain  events,  to  pass  to  the  mortgagee, 

is  void.^     Under  German  law  an  agreement  made  before  the 

^  The  English  rule  of  equity  providing  for  this  is  expressed  by  the  maxim 
'  once  a  mortgage  always  a  mortgage '. 


REAL  RIGHTS  GRANTED  BY  WAY  OF  SECURITY  435 

maturity  of  the  mortgage  debt  is  also  void  if  it  gives  the  mort- 
gagee an  extra-judicial  power  of  sale — B.G.B.  1149  ;  a  covenant 
on  the  part  of  the  owner  of  the  mortgaged  property  not  to  sell 
or  further  charge  the  property  while  the  first  charge  subsists  is 
equally  inoperative— B.G.B.  1136. 

It  will  be  seen  from  a  comparison  of  the  rules  stated 
above  that  the  remedies  of  a  person  entitled  to  a  charge  on 
an  immovable  under  German  law  are  much  less  extensive  than 
the  remedies  to  which  an  English  mortgagee  is  entitled;  on 
the  other  hand,  the  German  system  of  registration  gives  many 
advantages  to  a  German  incumbrancer,  more  particularly  if  his 
charge  ranks  after  another  charge.  An  English  second  mort- 
gagee runs  many  risks  which  are  non-existent  under  German  law. 

For  the  sake  of  eonveniencCj  the  expression  '  mortgagee ' 
is  used  in  this  treatise  for  the  designation  of  a  creditor  entitled 
to  a  charge  on  an  immovable  created  by  way  of  security  under 
German  law,  the  expression  'the  mortgaged  property'  for  the 
designation  of  the  property  subject  to  the  charge,  the  expression 
'  mortgage  debt '  as  the  designation  for  the  sum  charged  on  the 
mortgaged  property,  it  being,  however,  understood,  after  the 
explanation  given  above,  that  the  position  of  the  person  described 
as  mortgagee  is  entirely  different  from  that  of  an  English 
mortgagee. 

The  expression  '  charge  '  ^  is  used  as  a  general  term  for  three 
distinct  kinds  of  charges,  respectively  termed  '  hypothecary 
charge'  {Hi/potheJc),'\ai,-nA  charge'  {Grundschuld),  and  'annuity 
charge '  [Bentenschuld),  of  which  the  characteristics  are  described 
below  (372).  There  is  no  recognized  collective  German  name 
for  the  three  kinds  of  charges,^  but  as  many  of  the  provisions 
explained  in  this  chapter  are  applicable  to  each  of  them,  it  will 
be  convenient  to  describe  them  by  a  common  designation. 

State  legislation  may  impose  a  limit  of  value,  beyond  which 
an  immovable  cannot  be  charged  in  favour  of  a  mortgagee — E.G. 
117  (1),  but  up  to  the  present  time  no  such  limit  appears  to 
have  been  imposed  by  the  law  of  any  German  State. 

^  A  charge  given  by  way  of  security  must,  of  course,  be  distinguished  from 
s,  perpetual  charge  imposed  on  a  servient  tenement  in  accordance  with  the 
rules  stated  above,  367. 

"  Dernburg  uses  the  expression  Cfrundstackpfandrechte. 

Ff  2 
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2.  Classification  of  Chakges 

a.    Hypothecary  Charges,  Land  Charges,  and  Annuity 
Charges. 

372.  The  Roman  '  hypotheca '  was  essentially  an  accessory  to 
a  debt.  The  mortgagee's  rights  were  only  available  in  so  far  as 
a  debt  was  in  existence ;  a  transferee  of  the  '  hypotheca '  took 
the  debt  as  well  as  the  security,  subject  to  all  the  defences  open 
to  the  debtor ;  in  so  far  as  the  debt  had  been  repaid  before  the 
transfer  was  effected,  he  was  not  entitled  to  retain  the  security. 
An  English  mortgage,  though  in  other  respects  differing  from  the 
Roman  hypotheca,  resembles  it  in  respect  of  its  accessory  character. 

The  rules  of  Roman  law  carrying  out  to  its  full  extent  the 
accessory  character  of  charges  on  immovables  ^  were  gradually 
modified  in  many  parts  of  Germany;  the  old  Prussian  Code 
already  took  a  decided  step  in  that  direction,  and  a  Prussian 
statute  passed  in  1871  created  a  new  form  of  charge  called 
'land  charge'  {Gmndschdd),  which  was  made  entirely  indepen- 
dent of  the  existence  of  a  debt,  being  enforceable  without  proof 
of  the  mortgage  debt,  as  long  as  it  remained  on  the  register 
as  an  incumbrance  on  the  immovable  which  it  affected. 

The  accessory  charge  known  as  'hypothecary  charge '  (Hypotlielc) 
remained  in  existence  by  the  side  of  the  land  charge,  it  being 
left  to  the  agreement  of  the  parties  to  select  either  form  of 
security,  but  even  the  accessory  charge  was  more  favourable 
to  the  creditor  than  the  Roman  hypotheca. 

The  new  German  law  has  in  all  essential  points  followed 
the  Prussian  system.  It  defines  an  hypothecary  charge  as 
a  charge  on  an  immovable  by  which  the  payment  of  a  specified 
sum,  '  in  satisfaction  of  an  existing  or  future  certain  or  contingent 
debt,'' is  secured — B.G.B.  1113 — whereas  a  land  charge  is  defined 
as  a  charge  on  an  immovable  by  which  the  payment  of  a  specified 
sum  is  secured — B.G.B.  1191.  In  the  ease  of  an  hypothecary 
charge  the  mortgaged  property  is  pledged  to  secure  the  repay- 
ment of  a  debt,  and  the  creditor  can,  on  principle,  enforce  his 
rights  only  in  so  far  as  there  is  a  debt  j  in  the  case  of  a  land 

'  The  hypotheca  of  Roman  law  also  applied  to  movables,  but  in  most 
parts  of  Germany  hypothecary  charges  on  movables  were  gradually  dis- 
continued. 
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charge  the  mortgaged  property  serves  as  security  for  the  payment 
of  a  specified  sum  of  money,  without  reference  to  the  question 
whether  its  owner  or  any  other  person  is  under  any  liability 
as  to  the  payment  of  such  sum.  The  practical  effects  of  the 
distinction  are,  however,  not  so  important  as  the  theoretical 
differences  between  the  two  kinds  of  charges. 

Under  the  rules  stated  below  (373)  the  transferee  of  an 
hypothecary  charge  can  frequently  enforce  his  right  to  the 
payment  of  the  sum  secured  thereby,  notwithstanding  the  fact 
that  the  debt  which  it  was  intended  to  secure  is  not  a  valid 
debt  or  was  discharged  in  some  other  way ;  on  the  other  hand, 
a  land  charge  is  frequently  given  as  collateral  security  for 
a  personal  debt,  and,  as  between  the  immediate  parties,  the 
invalidity  or  discharge  of  such  a  debt  would  in  the  event  of  an 
attempt  to  enforce  the  charge  give  rise  to  a  counterclaim. 

In  actual  practice  hypothecary  charges  are  much  more  common 
than  land  charges  j  the  latter  are  principally  used  as  security  for 
loans  to  trading  companies,  in  the  same  way  as  mortgage  deben 
tures  are  used  as  securities  for  loans  to  English  companies. 

An  hypothecary  charge  may  at  any  time  be  converted  into 
a  land  charge,  and  a  land  charge  may  at  any  time  be  converted 
into  an  hypothecary  charge  if  such  a  change  is  agreed  upon 
between  the  mortgagor  and  the  mortgagee,  and  assented  to 
by  any  prior  mortgagee — B.G.B.  1198. 

An  annuity  charge  [Bentensehuld)  is  a  land  charge  securing 
a  sviccession  of  periodical  payments  instead  of  the  payment 
of  a  specified  single  sum ;  on  the  creation  of  an  annuity  charge 
a  specified  sum,  called  the  redemption  sum  {Ablosungssumme),  must 
be  agreed  upon,  on  payment  of  which  the  charge  can  at  any 
time  after  notice  given  in  the  prescribed  manner  be  redeemed  by 
the  owner  of  the  mortgaged  property;  the  mortgagee  is  not 
entitled  to  the  payment  of  the  redemption  sum  unless  the  safety 
of  the  charge  is  endangered  by  a  deterioration  of  the  mortgaged 
property. 

An  annuity  charge  may  be  converted  into  an  ordinary  land 

charge  and   vice  versa   in  the  same   way  as  an  hypothecary 

charge  may  be  converted  into  a  land  charge^ — B.G.B.  1199- 

1203. 

^  As  an  annuity  charge  in  some  respects  resembles  a  perpetual  charge 
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b.  Ordinary  Hypothecary  Charges  and  Cautionary 
Hypothecary  Charges. 

(1)  Ordinary  hypothecary  charge. 

373.  If  the  accessory  character  o£  an  hypothecary  charge  had 
been  consistently  maintained,  the  principle  of  the  conclusiveness 
of  the  register  would  have  been  sacrificed;  this  was  avoided 
by  the  enactment  of  the  following  rules  : 

(1)  a  mortgagee  is  presumed  to  be  entitled  to  tHe  amount 
of  the  mortgage  debt  which  appears  on  the  register ;  it  is  not  for 
him  to  prove  the  existence  of  the  debt,  but  for  the  debtor  to 
prove  its  non-existence  or  reduction  by  part  payment,  set-ofE,  or 
otherwise— B.G.B.  891,  1138 ; 

(2)  the  fact  that  the  mortgage  debt  is  barred  by  prescription 
does  not  prevent  the  enforcement  of  the  charge  against  the 
mortgaged  property — B.G.B.  223  (1)  j 

(3)  the  maturity  of  a  mortgage  debt  falling  due  on  the 
termination  of  a  specified  period  after  notice  is,  as  against 
the  owner  of  the  mortgaged  property,^  determined  by  notice 
given  to  or  by  him ;  as  against  the  personal  debtor  the  maturity 
of  the  debt  is  determined  by  notice  given  to  or  by  him^ — B.G.B. 
1141(1); 

Illustration  :  A  charges  Whiteacre  with  a  debt  owing  by  him 
to  B,  repayable  six  months  after  notice ;  C  purchases  Whiteacre 

on  land  securing  periodical  money  payments  (366),  it  may  be  convenient  to 
call  attention  to  the  differences  between  the  two  kinds  of  charges  : 

(1)  in  the  case  of  a  perpetual  charge  the  owner  of  the  servient  tenement  is 
personally  liable  for  the  instalments  falling  due,  while  he  is  owner ;  in  the 
case  of  an  annuity  charge  there  is  no  personal  liability,  unless  expressly 
undertaken ; 

(2)  a  perpetual  charge  is  not  redeemable  except  possibly  under  the  pro- 
visions of  State  law  ;  an  irredeemable  annuity  charge  cannot  be  created  in 
any  event ; 

(3)  an  annuity  charge  can,  but  a  perpetual  charge  cannot,  be  converted  into 
a  land  charge ; 

(4)  the  benefit  of  a  perpetual  charge  can,  but  the  benefit  of  an  annuity 
charge  cannot,  be  annexed  to  an  immovable. 

'  It  is  presumed  in  favour  of  the  mortgagee  that  the  person  registered  as 
owner  is  the  owner — B.G.B.  1141  (1). 

"  If  the  owner  is  not  domiciled  in  the  German  Empire,  or  if  the  creditor 
is  excusably  ignorant  of  his  identity,  or  if  he  cannot  be  found,  the  local  Court 
of  the  district  in  which  the  immovable  is  situate  may,  on  the  creditor's 
application,  appoint  a  person  to  whom  notices  may  be  addressed — B.G.B. 
1141  (2). 
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subject  to  the  charge  but  without  undertaking  any  personal 
liability  in  respect  thereof ;  B  gives  notice  to  C  claiming  repay- 
ment of  the  mortgage  debt,  but  omits  to  give  notice  to  J ;  on 
the  expiration  of  the  notice  he  may  obtain  an  order  for  the 
judicial  sale  of  Whiteacre,  but  he  cannot  enforce  ^'s  personal 
covenant  j 

(4)  a  transferee  of  the  registered  mortgaged  debt,  who  claims 
payment  thereof  out  of  the  proceeds  of  sale  of  the  mortgaged 
property,  is  not  affected  by  any  defences  or  rights  of  set-off 
which  are  not  disclosed  on  the  register,  except  in  so  far  as 
the  existence  of  such  defences  or  rights  of  set-off  was  known  to 
him  at  the  date  of  the  transfer;  such  defences  and  rights  of 
set-off  are  available  in  an  action  brought  by  the  transferee  for 
the  enforcement  of  the  debtor^s  personal  covenant* — B.G.B. 
1137,  1138,  1156,  1157. 

Illustration :  A  mortgage  debt  is  registered  as  amounting  to 
£1000  j  the  debtor  has  paid  off  £500,  but  has  omitted  to  have 
the  payment  entered  on  the  register;  the  mortgagee  transfers 
the  debt  for  £1000.  The  transferee  brings  an  action  against 
the  debtor  claiming : 

(a)  satisfaction  out  of  the  mortgaged  property ; 

(b)  a  personal  judgment  against  the  debtor. 

He  will  obtain  judgment  for  £1000  as  to  claim  (a),  and  for 
£500  as  to  claim  (b),  subject  to  the  restriction  that  the  amount 
recovered  by  the  enforcement  of  either  claim  is  pro  tanto  to 
be  deemed  in  satisfaction  of  the  other  claim ;  if,  therefore,  the 
proceeds  of  the  sale  of  the  mortgaged  property  amount  to  £600 
he  cannot  claim  anything  by  virtue  of  the  personal  judgment 
against  the  debtor. 

(2)  Cautionary  hypothecary  charge. 

The  rules  stated  above  sub  (1)  show  that  the  accessory  character 
of  an  ordinary  hypothecary  charge  has  been  abandoned  to  a  con- 

'  The  rule  stated  in  the  text  is  subject  to  the  following  exception :  the 
owner  of  an  immovable  on  which  an  uncertificated  charge  (374)  is  registered, 
by  way  of  security  for  an  advance  which  in  fact  has  not  been  made,  may, 
within  a  month  from  the  date  of  the  registration,  without  the  intervention 
of  the  Court,  procure  the  entry  of  an  objection  on  the  register  (319)  ;  such 
an  objection,  even  against  a  transferee  who  took  his  transfer  before  it  was 
registered,  is  deemed  to  have  been  registered  simultaneously  with  the  charge — 
B.G-.B.  1139.  A  person  who  takes  the  transfer  of  an  uncertificated  charge 
within  the  first  month  of  its  existence,  consequently  runs  the  risk  of  the 
subsequent  registration  of  such  an  objection. 
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siderable  extent  for  the  purpose  of  upholding  the  principle  of  the 
conclusive  character  of  the  entries  appearing  on  the  Land 
Register ;  in  the  case  of  a  '  cautionary  hypothecary  charge ' 
{Sichei-Jieitshi/2iothek)  the  accessory  character  of  the  charge  is,  on 
the  other  handj  strictly  maintained  j  the  remedies  against  the 
mortgaged  property  are  only  available  in  so  far  as  the  existence 
of  a  personal  debt  can  be  proved — B.G.B.  1184  (1),  1185  (2). 

The  form  of  a  cautionary  hypothecary  charge  has  to  be  adopted 
in  all  cases  in  which  the  balance  for  the  time  being  owing  on 
a  current  account  has  to  be  secured,  as  well  as  in  all  cases  in 
which  the  payment  of  any  bond  payable  to  bearer,  or  any  other 
negotiable  instrument,  is  to  be  secured  by  a  charge  on  land. 

An  hypothecary  charge  is  deemed  a  cautionary  hypothecary 
charge : 

(1)  if  it  is  entered  as  such  on  the  register — B.G.B.  1184  (2) ; 

(2)  if  it  is  expressed  to  be  created  as  a  security  for  any  debt 
owing  to  the  mortgagee  by  the  debtor  up  to  a  specified  maximum 
amount*— B.G.B.  1190  (1)  (3); 

(3)  if  it  is  created  as  a  collateral  security  for  the  payment  of 
any  negotiable  instrument^ — B.G.B.  1187. 

A  cautionary  hypothecary  charge  may  be  converted  into  an 
ordinary  hypothecary  charge  and  vice  versa,  in  the  same  way  as 
an  hypothecary  charge  may  be  converted  into  a  land  charge  (872) 
—B.G.B.  1186. 

c.   Certificated  Charges  and  Uncertificated  Charges. 

374.  In  the  case  of  a  cautionary  hypothecary  charge  a  certifi- 
cate of  charge  cannot  be  issued ;  in  the  case  of  any  other  kind 
of  charge  a  certificate  of  charge  may  be  issued,  unless  a  stipulation 
to  the  contrary  is  agreed  upon  between  the  mortgagee  and  the 
owner  of  the  mortgaged  property,  with  the  assent  of  all  interested 

*  Where  such  a  debt  bears  interest  the  accrued  interest  is  taken  into 
consideration  on  the  computation  of  the  total  amount  of  indebtedness — 
B.G.B.  1190  (2). 

'  As  mentioned  above  (372),  trading  companies  in  Germany  issue  land 
charges  for  the  same  purpose  as  English  companies  issue  debentures ;  for 
the  same  purpose  they  also  frequently  issue  bonds  to  bearer,  secured  by 
a  cautionary  hypothecary  charge  ;  where  a  cautionary  hypothecary  charge  is 
created  for  such  a  purpose,  the  owner  of  the  mortgaged  property  may  cause 
a  specified  person  to  be  registered  as  trustee  for  the  bondholders  with  power 
to  act  on  their  behalf  in  all  matters — B.G.B.  1189. 
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parties,  and  entered  on  the  register — B.G.B.  1116  (1)  (3), 
1185  (1),  1192. 

A  charge^  o£  whicli  a  certificate  may  be  issued,  is  called  Brief- 
hypotlieh  Or  Brief grundschuld,  and  will,  in  the  course  of  this 
treatise,  be  described  as  a  '  certificated  charge '. 

A  charge  as  to  which  a  certificate  cannot  be  issued  is  called 
Bnchhypothek  or  BucJigrundscAuld,  and  will,  in  the  course  of  this 
treatise, 'be  described  as  an  '  uncertificated  charge'. 

Certificates  of  land  charges  ^  may  be  issued  to  bearer  (subject, 
of  course,  to  the  restrictions  imposed  generally  on  the  issue  of 
instruments  to  bearer — 179). 

Wh^re  the  benefit  of  one  certificated  charge  is  sub-divided 
among  several  persons,  each  of  them  is  entitled  to  a  certificate 
relating  to  his  share  :  {Teilhypothehenhrief,  Teilgrundsehuldhrief). 
The  certificate  relating  to  the  share  takes  the  place  of  the  original 
certificate  as  regards  such  share.  The  fact  that  any  such  part 
certificate  has  been  issued  must  be  indorsed  on  the  certificate 
relating  to  the  undivided  charge— B.G.B.  1152;  G.B.O.  61. 

A  certificate  of  charge  gives  an  extract  from  the  register 
which  must  contain  : 

(1)  particulars  of  the  mortgaged  property ; 

(2)  the  owner^s  name  and  address ; 

(3)  the  entries  relating  to  the  nature  of  the  charge  and  the 
contents  of  any  documents  referred  to  in  such  entries ; 

(4)  a  summary  statement  as  to  prior  charges. 

If  the  debt  secured  by  the  charge  is  evidenced  by  any  written 
instrument,  such  written  instrument  or  a  certified  copy  of  such 
parts  thereof  as  relate  to  the  debt  must  be  annexed  to  the  certifi- 
cate—G.B.O.  57,  58. 

Where  a  certificate  of  charge  has  been  issued,  it  must  be 
produced  before  any  entry  relating  to  the  charge  which  it  repre- 
sents can  be  made  on  the  register.^     A  copy  of  the  entry  made 

1  Certificates  of  land  charges  issued  to  bearer  are  frequently  used  by 
trading  companies  for  the  purposes  for  which  debentures  are  issued  by 
English  companies.  As  in  the  ease  of  a  cautionary  hypothecary  charge 
registered  to  secure  bonds  issued  for  the  same  purpose — see  373  note  5 — the 
name  of  a  trustee  may  be  registered  who  acts  on  behalf  of  the  holders  of  such 
certificates— B.a.B.  1189, 1195. 

^  There  are  two  exceptions  to  this  rule  : 

(1)  an  objection  against  the  validity  of  a  charge,  directed  to  be  entered 
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on  the  production  of  a  certificate  must  be  indorsed  thereon — 
G.B.O.  42  (1),  43,  62. 

In  so  far  as  the  contents  of  a  certificate  of  charge  and  of  the 
indorsements  thereon  are  not  in  agreement  with  the  entries  in 
the  register,  the  holder  of  such  certificate  is  not  entitled  to  rely 
on  the  correctness  of  the  entries  on  the  register — B.G.B.  1140. 

If  a  certificate  of  charge  is  lost  or  destroyed  proceedings  may  be 
taken  for  its  annulment  by  judicial  order,  which  being  obtained, 
a  new  certificate  may  be  issued.  The  filing  of  an  application  for 
a  new  certificate  by  a  person  who  has  obtained  a  judicial  order  for 
the  annulment  of  the  old  one  is  deemed  equivalent  to  the  pro- 
duction of  the  certificate— B.G.B.  1162;  G.B.O.  42  (2),  67,  68. 

An  uncertificated  charge  may  be  converted  into  a  certificated 
charge  by  the  registration  of  an  agreement  to  that  effect  between 
the  creditor  and  the  owner  of  the  mortgaged  property,  assented  to 
by  all  other  interested  parties — B.G.B.  1116  (3). 

3.     CUEATION    AKD    MODIFICATION    OP    ChAEGES 

a.    Creation. 

375.  The  general  rules  relating  to  the  creation  of  real  rights 
(309)  apply  to  the  creation  of  charges  of  every  kind,  but  on 
the  creation  of  a  cautionary  hypothecary  charge  created  as 
a  collateral  security  for  bearer  debentures,  or  of  a  land  charge 
represented  by  bearer  certificates,  or  of  a  land  charge  in  favour 
of- the  owner  of  the  mortgaged  property  (377),  a  declaration 
made  by  the  owner  of  the  mortgaged  property,  and  communicated 
to  the  registration  authorities,  takes  the  place  of  the  real  agree- 
ment required  in  other  cases  i— B.G.B.  1188,  1192,  1195,  1196. 

Full  particulars  must  be  entered  on  the  register,  specifying  the 
mortgagee's  name,  the  amount  of  the  mortgage  debt,  and  the 
rate  of  interest  if  the  mortgage  debt  is  to  bear  interest.     The 

by  an  interlocutory  order  of  a  competent  Court,  may  be  registered  without 
the  production  of  the  certificate  ; 

(2)  where  land  charge  certificates  to  bearer  have  been  issued  an  authoriza- 
tion signed  by  the  registered  trustee  replaces  the  production  of  the  certificate — 
G.B.O.  42  (I),  43. 

^  A  charge  in  favour  of  a  judgment  creditor  may  be  registered  on  his 
application  (see,  for  instance,  C.P.O.  866,  867)  ;  State  legislation  may  also 
authorize  the  registration  of  cautionary  hypothecary  charges  in  favour  of 
certain  public  authorities — E.G.  91. 
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entry  in  the  register  may  refer  to  the  '  authority  for  registration ' 
(318)  if  the  latter  contains  further  details  as  to  the  nature  of 
the  mortgage  debt — B.G.B.  1115. 

The  registered  mortgagee  does  not  in  any  event  become 
entitled  to  the  benefit  of  the  charge  registered  in  his  favour 
before  the  debt  which  such  charge  was  intended  to  secure  has 
come  into  existence  ;  where  the  charge  is  a  certificated  charge 
he  does  not  become  entitled  until  the  certificate  is  delivered 
to  him.* 

During  the  period  intervening  between  the  registration  of  the 
charge  and  the  time  at  which  the  registered  mortgagee  becomes 
entitled  to  its  benefit,  the  owner  of  the  mortgaged  property 
is  deemed  to  be  entitled  to  the  benefit  of  the  charge  (877) — 
B.G.B.  1117,  1163,  1192. 

The  registered  charge  is  a  security  for  the  original  mortgage 
debt,  and  for  such  interest  and  other  accessories  as  are  specified  on 
the  register,  as  well  as  for  all  interest  which  may  become  payable 
under  any  rule  of  law,  e.  g.  as  a  consequence  of  mora  sohenrli  (153), 
or  after  judgment,  and  for  all  costs  which  may  be  lawfully 
incurred  in  connexion  with  the  enforcement  of  the  claim — 
B.G.B,  1118. 

b.  Modification. 

376.  Under  the  general  rules  as  to  modification  of  rights 
affecting  immovables,  any  modification  of  the  terms  of  a  registered 
charge  requires  the  assent  of  all  interested  parties. 

Special  rules  apply  in  the  following  cases : 

(1)  where  the  mortgage  debt  under  the  original  agreement 
does  not  hear  interest,  or  bears  interest  at  a  rate  below  five 
per  cent.,  an  agreement  charging  the  mortgaged  property  with 
interest  at  a  rate  not  exceeding  five  per  cent,  may  be  registered 
without  the  assent  of  any  mortgagees  ra.vikiag  ^arl  passu  with,  or 
behind  the  mortgagee  in  whose  favour  the  change  is  made — 
B.G.B.  1119  (1); 

(2)  where  the  date  or  place  of  repayment  is  altered  the  assent 
of  any  mortgagee  ranking  pari  passu  with,  or  behind  the  mort- 

^  As  a  general  rule  the  certificate  is  issued  to  the  owner  of  the  mortgaged 
property,  who  hands  it  to  the  mortgagee  against  payment  of  the  sum  in- 
tended to  be  secured  thereby,  but  the  issue  to  the  mortgagee  may  be  agreed 
upon ;  in  that  event  his  title  accrues  immediately  on  registration. 
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gagee  agreeing   to   such  alteration,    is  not  required — B.G.B. 
1119(2); 

(3)  where  the  benefit  o£  a  charge  is  sub-divided  among  several 
persons,  an  arrangement,  under  which  any  one  o£  such  persons 
takes  priority  over  the  others,  does  not  require  the  assent  of  the 
owner  of  the  mortgaged  property — B.G.B.  1151 ; 

(4)  where  an  hypothecary  charge,  serving  originally  as  security 
for  a  specified  debt,  is  to  become  security  for  another  debt,  a  real 
agreement  between  the  mortgagee  and  the  owner  of  the  mortgaged 
property,  assented  to  by  all  interested  parties,  is  required ;  if  such 
an  arrangement  is  made  in  connexion  with  a  transfer  of  the 
charge  to  a  new  mortgagee,  the  former  mortgagee  must  assent  ''■ — 
B.G.B.  1180. 

4.  Rules  as  to  Charges  becoming  vested  ijj  the  Ownbe 
of  the  moetgagbd  property 

377.  Under  the  strict  rules  as  to  merger,  prevailing  in  Roman 
law  and  also  under  English  common  law,  it  is  deemed  impossible 
that  a  person  should  be  creditor  and  debtor  at  the  same  time; 
a  charge  is  therefore  under  these  rules  deemed  to  be  extinguished 
whenever  the  mortgagor  becomes  entitled  to  the  mortgage  debt, 
or  whenever  such  debt  is  paid  ofE  by  him.  The  practical  incon- 
venience of  this  rule  is  obvious  in  a  case  where  the  charge  which 
is  paid  off  ranks  before  another  charge,  which,  in  consequence  of 
the  extinction  of  the  prior  charge,  becomes  the  first  charge  on  the 
property,  though  arranged  on  terms  corresponding  to  the  smaller 
security  offered  by  a  second  charge. 

In  modern  English  law  the  inconvenience  is  avoided  by  the 
rules  of  equity,  under  which  there  is  a  presumption  against 
merger  on  payment  of  a  mortgage  debt  in  any  case  in  which  it 
is  to  the  mortgagor's  interest  to  keep  the  debt  alive.^ 

The  new  German  law,  following  in  the  footsteps  of  the 
Prussian  law,  does  not  recognize  the  principle  of  merger  in 
respects  of  rights  affecting  immovables;  under  the  rules  which 
are  now  in  force  an  incumbrance  affecting  an  immovable  is  not 

^  This  provision  is  intended  to  save  trouble  and  costs  ;  if  the  change  could 
not  be  effected  in  the  manner  described  in  the  text,  it  would  be  necessary  to 
cancel  the  original  charge  and  register  a  new  charge. 

'  Before  this  rule  was  established,  the  device  of  having  the  mortgage  debt 
assigned  to  a  third  party  as  trustee  for  the  mortgagor  had  to  be  resorted  to. 
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extinguished  by  its  transfer  to  the  owner  of  such  immovable,  or 
by  the  fact  that  the  incumbrancer  acquires  the  ownership  of  the 
immovable — B.G.B.  889 ;  the  possibility  of  the  same  person 
being  mortgagee  and  mortgagor  is  therefore  recognized  in 
a  manner  which  obviates  the  necessity  of  a  resort  to  legal 
fictions  or  conveyancers'  devices. 

A  charge  in  favour  of  the  owner  of  the  mortgaged  property  is 
known  by  the  name  of  jEigentiimerhypothek  or  Eigentiimergrund- 
schuld  (owner's  charge).  A  '  land  charge '  may  be  created  as 
'owner's  charge'  ab  initio^ — B.G.B.  1196. 

A  charge  in  the  owner's  favour  also  arises  : 

(1)  during  the  time  intervening  between  the  first  registration 
and  the  accrual  of  the  mortgagee's  rights  (375) ; 

(2)  on  the  discharge  of  the  mortgage  debt  by  payment  or 
otherwise— 382,  383,  385,  386— B.G.B.  1163  (1)." 

While  the  owner  is  entitled  to  the  benefit  of  a  charge,  it 
always  has  the  character  of  a  land  charge,  except  in  a  case 
in  which,  on  payment  of  the  mortgage  debt  by  the  owner  of  the 
mortgaged  property,  the  claim  against  the  personal  debtor  is 
transferred  to  such  owner — 382  sub  (b).* 

A  charge  which  becomes  vested  in  the  owner  of  the  mortgaged 
property  remains  effective  exclusively  as  a  security  for  the  prin- 
cipal debt ;  in  so  far  as  the  charge  is  a  security  for  arrears  of 
interest,  costs,  or  other  accessories,  it  becomes  extinguished  on 
becoming  vested  in  the  owner  of  the  mortgaged  property,  except 
in  so  far  as  any  third  party  has  any  right  relating  thereto — 
B.G.B.  1178  (1). 

The  owner  of  the  mortgaged  property  may  covenant  with  any 
third  party  that  he  or  any  other  owner  for  the  time  being  of  the 

^  There  are  several  reasons  which,  may  induce  the  owner  of  an  immovable 
to  register  a  charge  in  his  own  favour,  e.  g.  he  may  be  able  at  a  particular 
moment  to  obtain  a  second  charge  on  comparatively  easy  terms ;  by  registering 
himself  as  first  mortgagee  he  preserves  the  possibility  of  selecting  the  most 
favourable  time  for  obtaining  a  first  charge. 

'  In  some  exceptional  cases  the  charge  becomes  extinguished  on  re- 
payment ;  for  a  recapitulation  of  these  cases  see  391  note  1. 

'  Where  a  charge  registered  as  an  hypothecary  charge  is  converted  into 
a  land  charge  by  the  effect  of  the  rule  mentioned  in  the  text,  the  stipulations 
as  to  interest,  notices,  times,  and  places  of  payment  registered  in  respect 
of  the  personal  debt,  are  applied  as  if  they  had  been  registered  in  respect  of 
the  sum  secured  by  the  land  charge— B.G.B.  1177. 
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mortgaged  property  will  at  any  time  at  which  a  charge  thereon 
becomes  vested  in  him  take  the  necessary  steps  for  procuring  the 
cancellation  of  such  charge ;  a  caution  stating  the  terms  of  such 
an  agreement  may  he  entered  on  the  register — B.G.B.  1179.* 

5.  Rules  as  to  Peopeuty  subject  to  Charge 
(1)  Objects  added  to  mortgaged  property, 

378.  The  charge  extends  to  the  following  classes  of  objects,  not- 
withstanding the  fact  that  they  are  not  component  parts  of  the 
immovable  expressed  to  be  subject  thereto : 

(ffl)  severed  component  parts  and  accessories  of  the  mortgaged 
property,  except  such  of  them  as  under  the  rules  stated  sub  339 
become  vested  in  any  person  other  than  the  owner  or  proprietary 
possessor  of  the  mortgaged  property,  or  have  been  lawfully 
removed  from  the  mortgaged  property  before  having  been  seized 
by  the  mortgagee— B.G.B.  1120-1122.^ 

{V)  moneys  or  other  objects  payable  or  deliverable  at  recurrent 
dates  by  way  of  rent  for,  or  otherwise  in  respect  of,  the  mortgaged 
property  or  any  part  thereof,  excepting  however  any  instalment 
which  the  mortgagee  fails  to  seize  within  a  year  after  maturity 
—B.G.B.  1123-1126; 

(c)  insurance  claims,  except  in  so  far  as  the  object  in  respect 
of  which  a  claim  arises  is  restored  or  replaced^ — B.G.B.  1137- 
1130; 

{d)  any  parcel  added  on  the  register  ^  to  the  parcel  originally 
subject  to  the  charge — B.G.B.  1J.31. 

'  Such  a  covenant  may  be  made  for  the  benefit  of  a  second  mortgagee,  ■who, 
on  the  cancellation  of  the  charge,  becomes  first  mortgagee,  whereas,  under 
the  ordinary  rule,  the  owner  of  the  mortgaged  property  would,  on  dis- 
charging the  first  charge,  become  first  mortgagee,  with  power  to  transfer  the 
first  mortgage  to  another  at  any  time  that  he  may  think  fit. 

'  As  to  what  constitutes  lawful  removal,  see  B.G.B.  1121,  1122. 

^  The  rules  as  to  the  mortgagee's  right  in  respect  of  the  classes  of  objects 
mentioned  sub  (a),  (b),  and  (c),  are  subject  to  certain  qualifications  introduced 
for  the  protection  of  third  parties,  which  cannot  be  enumerated  in  detail. 

'  A  parcel,  appearing  as  an  independent  parcel  in  the  register,  is  treated 
as  a  separate  entity,  and  any  parcel  added  to  it  is  looked  upon  as  an  accretion 
to  that  entity.  An  addition  must  be  distinguished  from  a  consolidation  of 
two  separate  parcels  by  entry  on  one  folio ;  in  the  case  of  consolidation 
each  ijarcel  is  entered  separately  on  the  new  folio  with  the  charges  to 
which  it  is  subject.  On  a  sub-division  of  a  parcel  into  two  separate  parcels, 
each  separate  parcel  is  registered  as  subject  to  the  whole  charge. 
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(2)  As  to  charges  affecting  a  part  of  an  immovable. 

Each  co-owner  (325)  of  an  immovable  may  charge  his  undivided 
share,  but  the  sole  owner  of  an  immovable  cannot  charge  a 
fraction  thereof— B.G.B.  1114. 

A  locally  defined  part  of  an  immovable  can  be  charged,  if  such 
part  is  converted  into  a  separate  parcel  by  being  severed  in  the 
register  from  the  parcel  to  which  it  belongs,  and  registered  as  an 
independent  parcel  on  a  separate  folio. 

(3)  As  to  charges  affecting  several  parcels  collectively. 

If  several  independent  parcels  are  charged  together  with  the 
payment  of  one  specified  debt,  or  of  one  specified  sum,  each  parcel 
is  deemed  to  be  charged  with  the  payment  of  the  whole  debt  or 
of  the  whole  sum.  A  charge  of  this  nature  is  called  a  '  collective 
charge'  {jQesamthypothek,  Gesamtgrundschuld).  A  mortgagee  en- 
titled to  the  benefit  of  a  collective  charge  may  at  any  time 
apportion  the  charge  among  the  several  parcels,  and  thus  con- 
vert the  collective  charge  into  as  many  charges  as  there  are 
parcels.  Such  a  conversion  must  be  registered  on  the  folio  of 
each  parcel  in  the  same  way  as  the  release  of  a  right  affecting 
such  parcel— B.G.B.  1132. 

The  questions  arising  on  the  repayment  of  a  collective  charge, 
in  any  case  in  which  the  several  parcels  subject  to  the  charge 
belong  to  separate  owners,  will  be  discussed  below — 383. 

6.   Discharge  of  Mortgagee's  Claims 
a.  Payment  of  Mortgage  Debt, 
aa.  General  rules. 
379.  The  conditions  as  to  the  time  and  place  of  the  repay- 
ment of  a  debt  secured  by  an  hypothecary  charge,  if  not  expressly 
agreed  upon  by  the  parties,  are  determined  upon  by  the  general 
rules   relating  to   the  time   and  place  of  the  performance  of 
obligations  (146,  147).^ 

'  State  legislation  may  impose  restrictions  as  to  the  limit  of  time  during 
which  a  charge  may  be  made  irredeemable  by  the  parties  ;  such  restrictions 
exist  in  several  States  (e.  g.  in  Prussia,  where  the  creditor's  right  to  give  six 
months'  notice  to  redeem  any  kind  of  charge  cannot  be  suspended  for  more 
than  twenty  years  from  the  date  of  the  creation  of  the  charge — Prussian 
A.G.  art.  32).  The  Imperial  Statute  of  1899  relating  to  Mortgage  Banks  also 
imposes  certain  restrictions  as  to  the  time  for  the  repayment  of  loans  made 
by  such  banks  on  the  security  of  charges  on  immovables  (see  ss.  18-21). 
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The  time  for  repayment  may  be  a  fixed  date  or  depend  upon 
the  expiration  of  a  notice  given  by  one  of  the  parties  or  by  either 
party,  and  it  may  also  be  stipulated  that  the  mortgage  debt 
shall  fall  due  on  non-compliance  with  the  stipulation  as  to 
payment  of  interest  or  any  other  stipulation. 

Certain  modifications,  arising  in  the  case  of  the  personal 
debtor  and  the  owner  of  the  mortgaged  property  not  being  the 
same  person,  are  referred  to  below — 380. 

The  conditions  as  to  the  time  and  place  of  payment  of  the  sum 
secured  bya  land  charge  are  not  bindingon  the  respective  successors 
in  title  of  the  original  parties  unless  entered  on  the  register ;  in  the 
absence  of  any  registered  agreement,  six  months'  notice  claiming 
payment  may  at  any  time  be  given  by  the  mortgagee,  and  six 
months'  notice  announcing  payment  may  at  any  time  be  given  by 
the  owner  of  the  mortgaged  property ;  upon  the  expiration  of  such 
notice  the  payment  becomes  due,  and  must  be  effected  in  the  place 
in  which  the  mortgaged  property  is  registered — B.G.B.  1193, 
1194. 

bb.  Payment  by  personal  debtor. 

380.  In  the  case  of  an  hypothecary  charge  the  owner  of  the 
mortgaged  property  is  not  necessarily  the  personal  debtor.  Thus 
if  A  sells  Whiteacre  to  B,  subject  to  a  mortgage  in  favour  of  C, 
and  if  G  declines  to  accept  B  as  personal  debtor  in  lieu  of  A, 
A  remains  the  personal  debtor,  while  B  becomes  the  owner  of  the 
mortgaged  property. 

Where,  in  any  case  in  which  the  personal  debtor  is  a  person 
other  than  the  owner  of  the  mortgaged  property,  the  maturity  of 
the  debt  depends  upon  notice,  there  may,  as  shown  above — 373, 
be  two  distinct  maturities — one  affecting  the  personal  debtor,  and 
the  other  affecting  the  owner  of  the  mortgaged  property.^  In 
any  other  case  the  mortgage  debt  falls  due  on  the  same  date  as 
against  both  parties. 

The  statement  that  the  mortgage  debt  falls  due  as  against  the 

owner  of  the  mortgaged  property  does  not  mean  that  he  comes 

under  any  personal  liability  ;  it  only  means  that  from  the  date  at 

'  A  notice  to  the  owner  of  the  mortgaged  property  is  not  effectual  in  the 
case  of  a  certificated  charge  unless  it  is  accompanied  by  the  production  of 
the  certificate  of  charge ;  if  the  mortgagee  is  an  unregistei-ed  transferee  of  a 
registered  mortgage  the  transfer  deed  or  deeds  under  which  he  derives  his 
title  must  also  be  produced — B.G.B.  1160  (1). 
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which  the  debt  is  said  to  fall  due  against  him  the  mortgagee  may- 
use  his  remedies  against  the  mortgaged  property,  and  that  he  is 
deemed  to  be  in  mora  solvencU — 152 — at  the  date  at  which  he 
would  have  been  in  mora  solvendi  if  he  had  become  personally- 
liable  on  the  day  on  which  the  debt  is  said  to  fall  due  against 
him.  Interest  recoverable  in  consequence  of  such  mora  solvendi 
maybe  recovered  out  of  the  property — B.G.B.  1146. 

The  owner  of  the  mortgaged  property  is  entitled  to  repay  the 
mortgage  debt  as  soon  as  it  falls  due  either  as  against  him  or  as 
against  the  personal  debtor.  He  may  satisfy  the  debt  by  lodg- 
ment with  a  public  authority — 164 — or  by  set-off — B.G.B.  1142. 

cc.  Payment  h/  a  third  party. 

381.  Any  third  party,  whose  rights  would  be  affected  by  a 
compulsory  sale  of  the  mortgaged  property  (e.g.  a  subsequent 
mortgagee  or  lessee),  may,  as  soon  as  the  mortgagee  threatens 
proceedings  for  enforcing  his  rights  against  the  property,  repay 
the  mortgage  debt  and  thereby  step  into  the  shoes  of  the 
mortgagee — B.G.B.  1150.^ 

dd.  Effect   of  repayment. 
(1)  In  ordinary  cases. 

382.  Where  the  charge  is  not  a  collective  charge  the  following 
rules  apply  : 

(a)  if  a  debt  secured  by  an  hypothecary  charge  is  repaid  by  the 
owner  of  the  mortgaged  property  who  is  at  the  same  time  the 
personal  debtor,  the  charge,  as  shown  above  (377),  becomes  vested 
in  him,  but  takes  the  character  of  a  land  charge ;  if  the  sum 
secured  by  a  land  charge  i^  paid  by  the  owner  of  the  mortgaged 
property,  the  charge  becomes  vested  in  him — B.G.B.  1163  (1), 
1192; 

{h)  if  a  debt  secured  by  an  hypothecary  charge  is  repaid  by 
the  owner  of  the  property,  another  person  being  the  personal 
debtor,  the  debt,  as  well  as  the  charge,  becomes  vested  in  the 
owner  of   the  mortgaged   property ;    as   between   himself  and 

'  Under  English  la-V7  every  incumbrancer  is  entitled  to  redeem  the  mort- 
gage debt  and  to  demand  either  a  reconveyance  to  himself  or  an  assignment 
of  the  mortgage  debt  and  conveyance  of  the  mortgaged  property  to  any  third 
person— Conv.  Act  1882  s.  12. 

SCHUSTEE  G   g 


450  LAW   OP  THINGS 

the  personal  debtor  he  is  ia  the  position  which  a  surety 
after  payment  of  the  debt  guaranteed  by  him  occupies 
towards  the  principal  debtor — 274  sub  b — B.G-.B.  1143  (1), 
116a  (1); 

(c)  if  a  debt  secured  by  an  hypothecary  charge  is  repaid  by 
the  personal  debtor^  another  person  being  the  owner  of  the  mort- 
gaged property,  the  charge  becomes  vested  in  the  personal  debtor 
in  so  far  as  he  is  entitled  to  be  indemnified  by  the  owner  of  the 
mortgaged  property ;  if,  on  the  other  hand,  no  claim  to  indemnity 
exists/  the  ordinary  rule  as  to  the  result  of  the  discharge  of  the 
mortgage  debt  (377)  is  applied,  and  the  charge  becomes  a  land 
charge  in  favour  of  the  owner  of  the  mortgaged  property^ — 
B.G.B.  1163  (]),  1164(1)  J 

(d)  if  the  mortgage  debt  is  repaid  by  a  third  party,  see  381, 
such  third  party  becomes  entitled  to  the  claim  against  the  per- 
sonal debtor  (if  any)  and  to  the  benefit  of  the  charge — B.G.B. 
1150,  1153. 

(e)  if  the  mortgage  debt  is  satisfied  out  of  the  proceeds  of 
a  judicial  sale  or  out  of  the  income  received  by  a  judicially 
appointed  Receiver  (389)  the  charge  is  extinguished — B.G.B. 
1181  (1)  (3). 

The  repayment  of  the  mortgage  debt  is,  for  the  purposes  of 
the  rules  stated  above,  deemed  to  be  effected  in  all  cases  in  which 
the  mortgagee's  claim  is  satisfied  by  release,  set-off,  or  lodg- 
ment with  a  public  authority,  or  by  the  fact  that  the  debt  and 

'  In  an  ordinary  case  in  which  mortgaged  property  is  sold,  and  in  which 
the  mortgagee  refuses  to  allow  the  purchaser's  personal  liability  to  he  sub- 
stituted for  that  of  the  vendor,  the  vendor  is  entitled  to  be  indemnified  by 
the  purchaser  ;  but  where  the  vendor,  as  between  himself  and  the  purchaser, 
undertakes  the  liability  for  the  mortgage  debt,  no  such  claim  to  indemnity 
exists. 

'  If  the  owner  of  the  mortgaged  property,  not  being  the  personal  debtor, 
or  the  personal  debtor,  not  being  the  owner  of  the  mortgaged  property,  or 
a  third  party  pays  part  of  the  mortgage  debt,  a  part  of  the  charge  pro- 
portionate to  such  payment  becomes  vested  in  the  person  in  whom  the 
whole  charge  would  have  become  vested  if  the  whole  amount  had  been  paid  ; 
but  the  partial  charge,  so  becoming  vested  in  such  person,  ranks  behind 
the  mortgagee's  remaining  charge — B.G.B.  1143  (1),  1150,  1176.  If  the 
personal  debtor  who  pays  off  the  mortgage  debt  has  only  a  partial  right  of 
indemnity  against  the  owner  of  the  mortgaged  property,  a  partial  charge 
proportionate  to  the  amount  of  the  payment  becomes  vested  in  him,  but  such 
partial  charge  takes  priority  over  the  owner's  remaining  charge — B.G.B. 
1164. 
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the  claim  become  united  in  the  same  person  * — B.G.B.  1142  (2), 
1150,  1164  (2). 

(2)    In  the  case  of  a  collective  charge. 

383.  The  following  rules  apply  as  to  the  effect  of  the  pay- 
ment of  a  mortgage  debt  secured  by  a  collective  charge : 

(a)  where  a  debt  secured  by  an  hypothecary  collective  charge 
is  repaid  by  the  owner  of  one  of  the  parcels  subject  to  such 
charge,  who  is  at  the  same  time  personally  liable  for  the  whole 
mortgage  debt,  he  becomes  entitled  to  a  land  charge  over  his 
own  parcel;  if  the  debt  is  repaid  by  an  owner  who  is  not  per- 
sonally liable  for  the  mortgage  debt,  he  acquires  the  claim  against 
the  personal  debtor,  and  an  hypothecary  charge  over  his  own 
parcel  as  security  for  such  claim ;  in  either  case  the  charge 
afEecting  the  other  parcels  is  extinguished,  unless  the  party 
making  the  payment  is  entitled  to  indemnity  from  the  owner  of 
another  parcel,  in  which  event  he  becomes  entitled  to  a  collective 
charge  over  his  own  parcel  and  over  the  parcel  out  of  which  he 
claims  indemnity  i— B.G.B.  1143  (2),  1173; 

Illustration  :  V,  being  the  owner  of  Whiteacre  and  Blackacre, 
which  are  both  subject  to  a  charge  in  favour  of  M,  sells  Black- 
acre  to  B,  and  indemnifies  him  against  the  charge ;  B,  on  re- 
payment of  the  mortgage  debt,  acquires  M\  personal  claim 
against  V,  as  well  as  an  hypothecary  collective  charge  affecting 
Whiteacre  and  Blackacre ; 

(J)  where  a  mortgage  debt  secured  by  an  hypothecary  collec- 
tive charge  is  repaid  by  the  personal  debtor,  who  does  not  own 
any  of  the  parcels  subject  to  the  charge,  the  owners  of  such 
parcels  become  jointly  entitled  to  the  benefit  of  the  charge, 
unless  the  personal  debtor  is  entitled  to  indemnity  from  the 
owner  of  one  of  the  parcels ;  in  the  last-mentioned  event,  he 
acquires  a  land  charge  on  the  parcel  out  of  which  he  claims 
indemnity ;  the  charge  affecting  the  other  parcels  is  extin- 
guished—B.G.B.  1172  (1),  1174; 

(c)  where  several  owners  become  jointly  entitled  to  the  benefit 

'  In  so  far  as  the  claim  secured  by  the  charge  consists  of  arrears  of  interest 
and  accessories,  the  charge  is  extinguished,  if  it  becomes  vested  in  the 
debtor.— B.G.B.  1178  (1). 

1  In  the  case  of  a  partial  claim  to  indemnity  the  rules  (a)  and  (6)  are 
modified  in  the  same  way — mutaiis  mutandis — as  in  the  case  referred  to  above, 
382  note  2. 
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of  a  collective  charge,  each  of  them  may,  in  the  absence  of  an 
agreement  to  the  contrary,  elect  to  take  a  reduced  charge  on  his 
own  parcel  in  the  place  of  his  share  in  the  collective  charge  ^ — 
B.G.B.  1172  (2). 

{d)  where  a  debt  secured  by  a  collective  charge  is  paid  out  of 
the  proceeds  of  a  judicial  sale  of  one  of  the  parcels,  or  out  of  the 
income  received  in  respect  of  one  of  the  parcels  by  a  judicially 
appointed  Receiver  (389)  the  whole  of  the  charge  is  extinguished, 
but  in  so  far  as  the  owner  of  the  parcel  which  was  sold  or 
managed  by  a  Receiver  is  entitled  to  indemnity  from  the  owner 
of  another  parcel  he  acquires  a  charge  on  that  parcel — see  389 
note  3. 

ee.  RigJits  as  to  delivery  of  documents. 

384.  If  a  mortgage  debt  secured  by  a  certificated  charge 
is  discharged  by  the  owner  of  the  mortgaged  property,  he  is 
entitled  to  the  delivery  of  the  certificate  of  charge,  and  of  all 
other  documents  required  for  the  purpose  of  enabling  him  to 
cause  the  proper  entries  or  cancellations  to  be  made  on  the 
register. 

If  a  mortgage  debt  secured  by  a  certificated  charge  is  partially 
discharged,  the  mortgagee  must  indorse  the  payment  on  the 
certificate  and  produce  the  same  at  the  registry  for  the  purpose 
of  having   the  part  payment   recorded   on  the    register,  or  of 

'  A  complication  arises  in  a  case,  ■where  the  personal  debtor  having  repaid 
the  amount  of  the  mortgage  debt,  is  entitled  to  a  partial  indemnity  out  of 
one  of  the  parcels.  In  such  a  case  he  acquires  a  separate  charge  on  that 
parcel  to  the  extent  of  his  right  to  indemnity,  and  the  collective  charge  is 
reduced  pro  ianto ;  if  he  elects  to  take  a  reduced  charge  on  his  own  parcel 
in  lieu  of  his  share  in  the  collective  charge,  the  original  amount  secured  by 
the  collective  charge  is  divided  among  the  owners  pro  rata  of  the  value  of 
their  respective  parcels,  and  the  amount  of  the  separate  charge  of  the  per- 
sonal debtor  is  then  deducted  from  the  amount  apportioned  to  the  owner  of 
the  parcel  vphich  it  affects.  Illustration  :  A,  being  the  owner  of  Whiteacre 
(worth  £4,000)  and  Blackacre  (worth  £2,000)  subject  to  a  collective  charge 
securing  £3,000,  sells  Whiteacre  to  B  and  Blackacre  to  0,  remaining  person- 
ally liable  for  the  mortgage  debt,  but  so  that  as  between  J.  and  B  the  chai-ge 
is  to  be  borne  by  B  to  the  extent  of  £1,000,  while  as  between  A  and  C,  the 
whole  of  the  charge  is  to  be  borne  by  A.  A,  on  repayment  of  the  mortgage 
debt  acquires  a  charge  for  £1,000  on  Blackacre,  B  and  C  become  entitled  to 
a  collective  charge  on  both  parcels  for  £2,000.  On  an  apportionment  B'a 
share  is  £2,000  less  £1,000  =  £1,000  ;  C's  share  is  £1,000. 
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enabling  the  issue  of  a  part  certificate  to  the  owner  representing 
the  charge  to  which  he  is  entitled  by  virtue  of  such  part  pay- 
ment (374)— 1144,  1145  (1). 

If  a  personal  debtor,  who  is  not  the  owner  of  the  mortgaged 
property,  pays  off  the  mortgage  debt  under  circumstances  which 
cause  the  charge  to  be  vested  in  him,  or  confer  upon  him  some 
other  right  entitling  him  to  a  rectification  of  the  register,  he 
is  entitled  to  the  same  rights  as  to  delivery  of  documents  as 
an  owner  who  pays  off  the  mortgage  debts — B.G.B.  1167. 

b.   Other  Methods  of  Discharge. 

aa.  General  rules, 

385.  If  a  debt  secured  by  an  hypothecary  charge  becomes 
extinguished  otherwise  than  by  payment  or  by  any  of  the  p,cts  or 
events  deemed  equivalent  to  payment  under  the  rules  mentioned 
above  (382),  or  those  specially  discussed  below  (386,  387),  the 
charge  is  converted  into  a  land  charge  and  becomes  vested  in  the 
owner  of  the  mortgaged  property — B.G.B.  1163  (1),  1177  (1). 

The  means  by  which  a  debt  becomes  extinguished  otherwise 
than  by  payment  or  by  the  equivalent  acts  or  events  are  of  a 
varied  kind,  and  have  been  discussed  in  their  several  places  (see, 
for  instance.  111,  114,  158,  160,  162). 

bb.    Renmiciation  of  a  charge. 

386.  A  mortgagee  may  renounce  the  benefit  of  a  charge 
by  declaration  communicated  to  the  Registration  Authorities 
or  to  the  owner  of  the  mortgaged  property,  followed  by  regis- 
tration in.  the  ordinary  course.  A  charge,  of  which  the  benefit 
has  been  renounced  by  the  mortgagee,  becomes  vested  in  the 
owner  of  the  mortgaged  property;  if  it  was  originally  an 
hypothecary  charge  it  is  converted  into  a  land  charge — B.G.B. 
1168  (1)  (2). 

A  mortgagee  who  partly  renounces  a  certificated  charge  must 
indorse  such  partial  renunciation  on  the  certificate,  and  produce 
the  same  at  the  Land  Registry  in  the  same  way  as  on  the  partial 
payment  of  the  claim  (384)  i— B.G.B.  1168  (3). 

'  The  renunciation  of  a  charge  must  be  distinguished  from  the  release  of 
the  debt  secured  by  the  charge  ;  the  release  of  the  debt  causes  the  charge  to 
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In  the  case  o£  the  renunciation  of  a  collective  charge  the 
owners  of  the  several  parcels  previously  subject  thereto  become 
jointly  entitled  to  the  charge  ;  ii,  however,  the  mortgagee  re- 
nounces his  right  only  as  to  one  of  the  parcels,  the  charge  on 
such  parcel  becomes  extinguished — B.G.B.  1175  (1). 

If  the  owner  of  any  mortgaged  property  is  entitled  to  a 
defence — other  than  the  defence  of  prescription — permanently 
preventing  the  assertion  of  the  mortgagee's  claim,  he  may  compel 
the  mortgagee  to  renounce  his  charge  in  the  above-mentioned 
manner— B.G.B.  1169. 

cc.  Forfeiture  of  rights  where  the  mortgagee  cannot  he  found.    • 

387.  If  a  mortgagee  cannot  be  found,^  the  owner  of  the 
mortgaged  property  may  institute  proceedings  by  public  citation 
{Avfgebotsverfahren)  for  the  purpose  of  obtaining  an  order  declar- 
ing the  mortgagee's  rights  to  be  forfeited.  The  order  is  made, 
if  either  of  the  following  requirements  is  complied  with : 

(1)  if  within  ten  years  ^  prior  to  the  date  of  the  date  of  the 
application  no  entry  has  been  made  on  the  register  affecting  the 
charge  in  question,  and  if  within  such  period  the  owner  of 
the  mortgaged  property  has  not  acknowledged  the  validity  of 

be  vested  in  the  pei'son  in  whom  it  would  vest  on  payment  of  the  debt  by  the 
personal  debtor  (382)  ;  the  renunciation  of  the  charge,  on  the  other  hand, 
does  not  on  principle  affect  the  personal  claim  ;  it  is  however  provided,  that 
a  personal  debtor,  who  on  payment  of  the  debt  would  have  had  a  right  of 
indemnity  against  the  owner  of  the  mortgaged  property,  or  against  any  of  his 
predecessors  in  title,  is,  on  the  renunciation  of  the  charge,  released  from  his 
obligation  to  the  extent  of  his  right  to  indemnity — B.G.B.  1165. 

^  The  expression  '  cannot  be  found ',  which  occurs  in  English  Statutes  (e.g. 
Trustee  Act  1893  s.  26),  conveys  the  intended  meaning  more  completely  than 
the  expression  used  by  the  B.G.B.  which  usually  means  'is  unknown '.  The 
proceedings  in  question  are  applicable,  if  the  identity  of  the  mortgagee 
cannot  be  ascertained  (e.  g.  if  the  registered  mortgagee  is  dead  and  it  is 
impossible  to  ascertain  who  are  his  heirs),  and  also  if  it  is  unknown  whether 
the  registered  mortgagee  is  alive  or  dead. 

"^  In  the  case  of  an  hypothecary  cautionary  charge,  registered  as  collateral 
security  for  the  payment  of  debentures  to  bearer — 873  note  5 — ,  the  forfeiture 
of  rights  cannot  be  declared  in  respect  of  any  particular  debenture,  unless 
thirty  years  have  elapsed  from  the  date  fixed  for  repayment.  If  within 
that  time  the  debenture  has  been  presented,  or  judicial  proceedings  for  its 
enforcement  have  been  commenced,  the  order  cannot  be  made  before  the 
period  of  prescription  has  run  from  the  date  of  the  presentation  or  the 
commencement  of  the  proceedings — B.G.B.  1188^2). 
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the  charge  in  a  manner,  which,  if  it  were  a  question  of  prescrip- 
tion, would  be  deemed  to  interrupt  the  period  of  prescription 
(136)— B.G.B.  1170  (1),  1192; 

(2)  if  the  owner  of  the  mortgaged  property,  at  a  time  at 
which  he  was  entitled  to  repay  the  mortgage  debt  or  to  give 
I  notice  promising  repayment,  has  lodged  the  amount  of  the  mort- 
gage debt  with  a  public  authority  (164)  waiving  at  the  same 
time  the  right  to  withdraw  the  deposited  amount^ — B.G.B. 
1171  (1),  1192. 

A  mortgagee  whose  rights  are  declared  to  be  forfeited  on  the 
above-mentioned  ground  loses  the  benefit  of  the  charge/  and 
the  charge  thereupon  becomes  vested  in  the  owner  of  the  mort- 
gaged property ;  the  certificate  of  the  charge  (if  any)  becomes 
void— B.G.B.  1170  (2),  1171  (2). 

If  the  application  for  a  declaration  of  the  forfeiture  of  the 
rights  resulting  from  a  collective  charge  is  not  made  by  all 
the  owners  of  the  parcels  subject  thereto,  the  forfeiture  only 
relates  to  the  charge  affecting  the  parcels  belonging  to  the 
applicants— B.G.B.  1175  (2). 


7.    MOETGAGBE^S    REMEDIES 

a.   In  Case  of  Security  being  endangered. 

388.  English  law  offers  no  assistance  to  a  mortgagee  whose 
security  has  become  endangered  by  a  deterioration  of  the  mort- 
gaged property.^  German  law,  on  the  other  hand,  in  such  an 
event,  provides  the  following  remedies  : 

'  An-ears  of  interest  are  not  required  to  be  lodged,  unless  tlie  i-ate  of 
interest  is  entered  on  the  register  ;  and  it  is  unnecessary  in  any  case  to  lodge 
arrears  of  interest  having  fallen  due  more  than  four  years  prior  to  the 
date  of  the  order  declaring  the  mortgagee's  rights  to  be  forfeited — B.&.B. 
1171  (1). 

*  Where  the  owner  has  lodged  the  amount  of  the  debt  with  a  public 
authority,  the  mortgagee  may  apply  for  payment — out  of  such  amount  within 
thirty  years  from  the  date  of  the  order  declaring  his  right  to  the  charge  to 
be  forfeited  ;  if  he  does  not  claim  the  amount  within  that  time,  the  person 
by  whom  it  was  lodged  may  withdraw  it,  notwithstanding  the  fact  that  he 
has  waived  the  right  of  withdrawal— B.G.B.  1171  (3). 

1  As  a  general  rule  he  can  call  in  the  mortgage  debt  by  giving  six  months' 
notice  to  the  mortgagor,  but  in  many  cases  the  mortgagee  covenants  not  to 
call  in  the  mortgage  debt  before  a  fixed  date. 
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(1)  where  any  act  done  by  the  owner  of  the  mortgaged  property 
or  by  any  other  person,  justifies  the  apprehension  that  it  will 
lead  to  any  deterioration  of  the  mortgaged  property  endangering 
the  mortgagee's  security,  or  that  any  accessories  subject  to  the 
charge  will  be  removed  in  violation  of  the  proper  rules  of  manage- 
ment or  husbandry,  the  mortgagee  may  obtain  an  order  restraining 
such  act;  where  any  such  act  is  done  by  the  owner  of  the 
mortgaged  property,  or  where,  owing  to  his  omission  to  take 
proper  precautions,  any  deterioration  of  the  mortgaged  pro- 
perty is  to  be  apprehended,  the  Court  may  itself  du-ect  the 
necessary  precautionary  measures — B.G.B.  1134,  1135,  1192; 

(2)  where  the  security  has  actually  become  endangered  by  any 
of  the  acts  or  omissions  referred  to  sub  (1),  the  mortgagee  may 
serve  a  notice  upon  the  owner  of  the  mortgaged  property, 
requiring  him  to  take  such  remedying  steps  or  to  give  such 
further  charges  on  other  property  as  will  restore  the  sufficiency 
of  the  security;  if  the  notice  is  not  complied  with  within 
a  reasonable  period  specified  therein,  the  mortgagee  may  imme- 
diately enforce  the  charge  against  the  mortgaged  property  in  the 
same  way  as  if  the  mortgage  debt  had  fallen  due  (389) ;  where 
the  mortgage  debt  bears  no  interest  the  mortgagee  must  allow 
the  deduction  of  interest  at  the  legal  rate  from  the  date  of  pay- 
ment down  to  the  date  of  maturity — B.G.B.  1133,  1135. 


b.    In   case    of  mortgagor's    default    as    to    payment   of 
principal  or  interest  at  the  stipulated  dates. 

389.  If  the  mortgage  debt,  or  any  interest  thereon,  remains 
unpaid  after  maturity,  the  mortgagee  may  obtain  an  order  of 
the  competent  Court  for  payment  of  the  overdue  amount  out 
of  the  proceeds  of  a  judicial  sale  of  the  mortgaged  property, 
or  out  of  the  income  received  by  a  judicially  appointed  Receiver ' 
—B.G.B.  1147;  C.P.O,  869;  Z.V.G.  1,  15,  146. 

The  action  for  the  enforcement  of  the  charge  must  be  brought 

'  A  mortgagee  secured  by  a,  certificated  charge  cannot  obtain  such  an 
order  without  production  of  the  certificate  of  charge  ;  if  he  is  an  unregistered 
transferee  he  must  also  produce  the  transfer  deeds  under  which  he  derives 
his  title— B.G.B.  1160. 
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against  the  person  registered  as  owner  of  the  mortgaged  property,^ 
who,  subject  to  the  rules  for  the  protection  of  transferees  who  in 
good  faith  rely  on  the  correctness  of  the  register — 373  (1)  rule  (4) 
— may  avail  himself  of  any  defences  or  rights  of  set-ofE  to  which 
he  is  entitled  as  against  the  actual  or  against  the  original  mort- 
gagee—B.G.B.  1157. 

If  the  charge  is  an  hypothecary  charge  the  owner  of  the 
mortgaged  property  may  also,  in  a  case  in  which  he  is  not  the 
personal  debtor,  avail  himself  of  any  defence  or  right  of  set-off 
to  which  the  personal  debtor  is  entitled,  subject  also  to  the  above- 
mentioned  rules  for  the  protection  of  transferees,  who  in  good 
faith  rely  on  the  facts  appearing  from  the  register — B.G.B.  1137. 

If  the  mortgagee's  whole  claim  is  satisfied  out  of  the  proceeds 
of  the  public  sale  or  out  of  the  rents  and  profits  collected  by 
the  Receiver,  the  charge  is  extinguished — see  383  rule  (e),  383 
rule  (d).^ 

8.   Teansfee,  op  Charges 

390.  A  land  charge  or  annuity  charge  can  be  transferred 
independently  of  any  debt  which  it  may  be  intended  to  secure. 
The  transfer  of  an  hypothecary  charge  without  the  contem- 
poraneous assignment  of  the  debt  for  which  it  serves  as  a  security 
is,  on  the  other  hand,  impossible,  and  the  assignment  of  a  debt 
secured  by  an  hypothecary  charge  operates  at  the  same  time  as 
a  transfer  of  the  charge  and  is  subject  to  the  rules  regulating  the 
transfer  of  charges — B.G.B.  401,  1153. 

A  certificated  charge  is  transferred  by  a  written  transfer  deed  ^ 

*  If  the  registered  owner  is  not  the  true  owner,  the  latter  may  intervene 
as  co-defendant,  and  as  such  bring  forward  any  defence  or  right  of  set-off  to 
which  he  may  be  entitled — B.G.B.  1148. 

'  A  collective  charge  is  extinguished  altogether,  notwithstanding  the  fact 
that  the  claim  is  satisfied  out  of  one  of  the  parcels  exclusively  ;  if,  however, 
the  person  against  whose  parcel  the  claim  was  enforced,  has  a  right  of 
indemnity  against  the  owner  of  any  other  parcel,  or  against  any  of  his  pre- 
decessors in  title,  a  charge  on  such  other  parcel  to  the  extent  of  his  claim  for 
indemnity  becomes  vested  in  him.  Such  a  charge  in  the  event  of  the  partial 
satisfaction  of  the  mortgagee's  claim  ranks  behind  the  mortgagee's  remaining 
charge  ;  a  charge  on  the  parcel  out  of  which  indemnity  is  claimed,  ranking 
pari  passu  with  or  behind  the  charge  of  the  mortgagee  who  has  obtained 
satisfaction,  takes  priority  over  the  charge  becoming  vested  by  virtue  of  the 
right  to  indemnity— B.G.B.  1181,  1182. 

'  The  transfer  deed  is  not  required  to  be  executed  in  any  particular  form. 
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accompanied  or  followed  by  the  delivery  of  the  certificate  of 
charge;  registration  of  the  transfer  on  the  Land  Registry  has 
the  same  effect  as  a  written  transfer.  An  uncertificated  charge 
is  transferred  in  the  same  way  as  any  other  right  affecting 
an  immovable  (310)— B.G.B.  1154. 

A  transferee  of  a  certificated  charge  who  is  in  possession  of 
the  certificate  of  charge,  and  can  prove  his  title  by  an  unbroken 
chain  of  publicly  certified  transfer  deeds,  of  which  the  first 
is  executed  by  the  registered  mortgagee,^  is  in  the  same  position 
in  every  respect  as  if  he  were  registered  as  mortgagee — B.G.B. 
1155. 

The  protection  accorded  to  the  transferee  of  an  hypothecary 
charge  who  in  good  faith  relies  on  the  registered  facts,  against 
defences  or  rights  of  set-off  available  against  the  original  mort- 
gagee, or  against  the  personal  debtor,  has  already  been  referred 
to — 373  (1)  rule  (4).  A  transferee  who  relies  on  the  facts  recorded 
on  the  register  is  not  prejudiced  by  any  event  not  so  recorded  at 
the  time  of  the  transfer,  whether  happening  before  or  after  such 
time  j  he  is,  however,  affected  by  any  notice  announcing  payment 
of  the  mortgage  debt  given  by  the  owner  of  the  mortgaged 
property  to  the  transferor  after  the  date  of  the  transfer,  unless 
the  transfer  was  known  to  such  owner  or  entered  upon  the 
register  3— B.G.B.  1156. 

9.  Extinction  of  Chaeges 

391.  It  has  been  shown  (379)  that,  as  a  general  rule,  the 
discharge  of  the  mortgage  debt  or  the  renunciation  of  the 
mortgagee's  rights  does  not  extinguish  the  charge,  but  causes  it 

but  the  transferee  may,  if  he  Is  willing  to  bear  the  cost,  demand  a  public 
certification  of  the  transferor's  execution — B.G.B.  1154  (1). 

^  A  judicial  vesting  order  or  a  publicly  authenticated  acknowledgment  of 
the  fact,  that  the  charge  has  become  vested  by  law  in  any  particular  transferee, 
is  deemed  a  publicly  certified  transfer  deed — B.G.B.  1155. 

'  Special  rules  apply  as  regards  the  transfer  of  the  claim  for  interest 
and  accessories ;  a  claim  for  arrears  of  interest  may  be  assigned  with  or 
without  the  benefit  of  the  charge,  under  the  ordinary  rules  as  to  the  as- 
signment of  obligatory  rights  ;  the  assignee  of  any  claim  for  interest  or 
accessories  falling  due  within  the  quarter  during  which  the  owner  of  the 
mortgaged  property  receives  notice  of  the  assignment  and  during  the  next 
following  quarter  takes  such  claim  subject  to  all  defences  and  rights  of  set- 
off which  are  available  against  the  assignee  of  an  unsecured  claim — B.G.B. 
1158,  1159. 
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to  vest  in  the  owner  of  the  mortgaged  property  or  some  other 
person. 

In  some  exceptional  cases,  however,  referred  to  separately — 
382  rule  {e),  and  note  3,  383  rule  {rl),  386/  a  charge  becomes 
extinguished  ipso  facto  by  the  discharge  of  the  mortgage  debt. 

Where  it  is  intended  that  a  charge  should  be  extinguished  in 
any  other  case,  this  must  be  done  by  release  and  cancellation  on 
the  register  in  accordance  with  the  general  rules  as  to  the  release 
of  rights  affecting  immovables  (310) ;  the  owner  of  the  mort- 
gaged property  must  give  his  assent  to  the  cancellation — 
B.G.B.  1183. 


B.   RIGHTS    OF  FLEDGE   RELATING  TO  MOVABLE 
THINGS  AND  RIGHTS 

1.    General  Chaeacteristics 

392.  Under  Roman  law  two  kinds  of  charges  were  recog- 
nized :  (1)  charges  on  things — whether  movable  or  immovable — 
remaining  in  the  debtor's  possession;  (2)  charges  on  movable 
things  handed  over  to  the  creditor  for  his  security.  A  charge 
of  the  former  kind  was  called  liypotJieca,  whilst  a  charge  of 
the  latter  kind  was  described  as  pignus.  Germanic  law 
distinguishes  between  charges  on  immovables  and  charges  on 
movables,  and  allows  the  latter  to  be  granted  exclusively  in  the 
form  of  pignus  {Fans tpf and).  The  same  distinction  is  main- 
tained by  the  present  German  law,  which,  however,  extends  the 
scope  of  pignus,  by  allowing  a  right,  as  well  as  a  movable 
thing,  to  be  placed  under  the  creditor's  control  for  the  purpose  of 

^  It  may  be  conTenient  to  recapitulate  these  exceptional  cases  : 

(1)  where  a  mortgage  debt  secured  by  a  collective  charge  is  discharged  by 
the  owner  of  one  of  the  parcels,  the  charge  on  the  other  parcels  is  ex- 
tinguished, except  in  so  far  as  the  person  discharging  the  debt  has  a  right  of 
indemnity  against  another  parcel ; 

(2)  if  a  mortgagee  secured  by  a  collective  charge  renounces  his  rights  as  to 
one  of  the  parcels,  the  charge,  in  so  far  as  it  affects  such  parcel  becomes 
extinguished ; 

(,3)  if  a  mortgage  debt  is  satisfied  out  of  the  proceeds  of  a  judicial  sale  or 
out  of  the  income  received  by  a  judicially  appointed  Receiver  the  charge  is 
extinguished  ; 

(4)  in  so  far  as  a  charge  secures  arrears  of  interest  and  other  accessories 
it  is  extinguished  by  merger  or  renunciation. 
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securing  the  performance  of  an  obligation  incurred  by  the  person 
pledging  sucb  right  or  thing,  and  which,  in  the  exceptional  cases 
referred  to  below,  also  recognizes  rights  of  pledge  as  to  objects 
outside  of  the  creditor's  control.  The  technical  name  for  this 
kind  of  charge  is  '  right  of  pledge  ■*  {Pfandrecht),  which,  though 
used  by  some  writers  in  a  general  way  so  as  to  include  also 
charges  on  immovables,  is,  in  the  text  of  the  Codes,  applied 
exclusively  to  charges  on  movables  and  rights. 

Certain  statutory  rights  of  pledge  as  to  movable  things  outside 
of  the  creditor's  control  (e.  g.  charges  on  registered  ships ;  charges 
on  freight  and  cargo  created  by  bottomry  bonds — H.G.B.  67  9  J 
the  lessor's  statutory  right  of  pledge  (211) ;  the  statutory  rights 
of  pledge  of  commission  merchants,  forwarding  agents,  and 
carriers — 239,  240,  241  sub  (7),  are  recognized,  but  a  con- 
tractual right  of  pledge  cannot  be  created  except  as  to  things 
placed  under  the  creditor's  control.^ 

The  rule,  '  once  a  mortgage  always  a  mortgage,'  which,  as 
mentioned  above — 371,  is  applied  under  German  law  to  charges 
on  immovables,  is  also  expressly  declared  in  respect  of  rights  of 
pledge  relating  to  movables.  Any  agreement,  made  between 
the  pledgor  and  the  pledgee,  before  the  time  at  which  the 
pledgee's  right  of  sale  has  arisen,  providing  for  the  transfer  of 
the  ownership  of  the  pledged  object  to  the  pledgee  in  the  event 
of  non-performance  or  unpunctual  performance  of  the  pledgor's 
obligation,  is  void— B.G.B.  1229. 

The  rules  as  to  contractual  rights  of  pledge  are,  in  so  far  as 

practicable,  also  applied  to  statutory  rights  of  pledge,  and  to  the 

rights  of  execution  creditors  in  respect  of  movable  objects  seized 

by  them  (such  seizure  being  described  by  the  expression  Pfan- 

dung)—B.G.^.  1257;  C.P.O.  804. 

^  The  exigencies  of  life,  which  in  England  have  brought  about  the  intro- 
duction of  Bills  of  Sale  by  way  of  security  for  debt,  have  recently  led  to  the 
use  of  a  similar  expedient  in  Germany,  known  under  the  term  of  Sicher- 
heUsiibereigmAng  (transfer  of  ownership  by  way  of  security).  A  transaction  of 
this  nature,  though  not  specially  authorized  by  any  statutory  rule,  is  con- 
sidered valid  and  binding  on  the  parties.  The  abuses,  which  in  England 
have  led  to  the  stringent  rules  about  registration,  have  not  as  yet  had  time 
to  show  themselves  sufficiently  in  Germany,  but  will  no  doubt  gradually 
bring  about  legislation  for  the  protection  of  general  creditors.  The  right  of 
a  creditor,  to  whom  the  ownership  of  any  movable  is  transferred  in  the 
manner  indicated  in  this  rule,  by  way  of  security  for  a  debt,  differs  entirely 
from  the  right  of  a  pledge  described  in  the  text. 
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A  right  of  pledge  of  an  anomalous  kind,  haying  some  affinity 
with  the  depositum  irregulare  of  Roman  law  (253),^  is  recog- 
nized as  to  bearer  instruments,  and  instruments  passing  by 
indorsement  deposited  with  a  banker  as  security  for  a  loan,  but 
so  that  the  ownership  passes  to  the  banker,  the  pledgor  being 
entitled  on  repayment  of  the  loan  to  the  redelivery  of  instru- 
ments of  the  same  kind  and  of  the  same  aggregate  amount  as 
those  delivered  by  him  originally  (Imperial  Statute  of  1896, 
commonly  called  BanMepotgesetz). 

Special  regulations  relating  to  the  business  of  pawnbrokers — 
resembling  the  rules  of  the  English  Pawnbrokers  Act — have 
been  made  in  the  more  important  German  States,^  pursuant  to 
E.G.  94. 

2.   Legal  Chaeactek  of  Right  op  Pledge 

393.  The  right  of  pledge  {PfandrecM),  relating  to  a  movable 
thing  or  right,  is,  like  a  cautionary  hypothecary  charge — 373,  of 
a  strictly  accessory  nature  ;  it  is  a  charge  on  a  movable  thing  or 
on  a  right,  created  for  the  purpose  of  securing  the  performance 
of  an  existing  or  future,  certain  or  contingent,  obligation,  en- 
titling the  'pledgee'  (Ffandglduhiger)  to  obtain  satisfaction  of 
such  claim  out  of  the  pledged  object  [Pfand)  ^ — B.G.B.  1204, 
1273. 

As  in  the  case  of  immovables,  it  may  happen  that  the  personal 
debtor  is  not  the  owner  of  the  pledged  object;  the  expression 
'  pledgor  ■*  ( Verpfdnder)  denotes  the  person  by  whom  the  pledge 
was  constituted,  or  his  successor  in  title  as  owner  or  possessor 
of  the  pledged  object,  whether  he  be  the  personal  debtor  or 
otherwise.^ 

»  See  also  359  as  to  the  usufruct  of  fungibles  granted  in  a  similar  manner. 
'  See  Prussian  A.G.  art.  41  ;  Bavarian  A.G.  art.  911 ;  Saxon  A.G.  §  61  ; 
Baden  A.G.  art.  29. 

1  A  right  of  pledge  affecting  a  registered  ship  may  be  granted  as  security 
for  a  maximum  amount  of  indebtedness  in  the  same  way  as  a  cautionary 
hypothecary  charge  on  an  immovable — B.G.B.  1271.  An  exception  from  the 
general  rule,  as  to  the  accessory  nature  of  rights  of  pledge,  arises  in  the  case 
of  a  bottomry  bond  which  confers  a  right  against  the  pledged  object  in 
a  similar  way  as  a  land  charge  confers  a  right  against  the  immovable  subject 
thereto— H.G.B.  679. 

2  If  the  pledged  object  is  sold,  the  vendor  remaining  liable  for  the  debt, 
the  vendor  is  the  personal  debtor  and  the  purchaser  is  his  successor  in  title 


462  LAW   OF  THINGS 

A  right  of  pledge  does  not  merely  secure  the  principal  claim, 
but  extends  to  all  claims  for  interest,  costs,  and  other  accessories ; 
if  the  pledgor  is  not  the  personal  debtor,  the  charge  on  the 
pledged  object  cannot  be  increased  by  any  agreement  between 
the  pledgee  and  the  personal  debtor,  entered  upon  after  the 
creation  of  the  right  of  pledge  ^ — B.G.B.  1210. 

A  pledgor,  who  is  not  at  the  same  time  the  personal  debtor, 
may,  as  between  himself  and  the  pledgee,  make  use  of  any 
defences  or  rights  of  set-off  to  which  the  personal  debtor  is 
entitled  (including  defences  expressly  waived  by  the  personal 
debtor)  and  also  of  any  defences  to  which  a  surety  is  entitled  * — 
B.G.B.  1211. 

The  pledgee's  rights  against  the  pledged  object  are  not  affected 
by  the  fact  that  the  claim  secured  by  the  pledge  is  barred  by  pre- 
scription 5— B.G.B.  223. 

The  pledgee  has  a  '  real  right '  in  respect  of  the  pledged  object, 
for  the  protection  of  which  the  same  remedies  are  available — 
mutatis  mutatidu — as  for  the  protection  of  the  rights  of  owner- 
ship— 342-346.  The  pledgee  of  a  movable  thing  placed  under 
his  control  is,  of  course,  also  entitled  to  the  possessory  remedies — 
315. 

3.    Creation  of  Eights  op  Plbd&b^ 

a.    As  to  Movables  other  than  Begistered  Ships. 

394.  A  right  of  pledge  affecting  a  movable  thing  other  than 
a  registered  ship,  or  affecting  a  negotiable  instrument,  is  created 
by  a  real  agreement  (309)  between  the  parties,  accompanied  or 

as  pledgor ;  where  a  person  pledges  a  thing  owned  by  him  to  secure  a  debt 
owing  by  another,  he  is  the  pledgor  and  such  other  is  the  personal  debtor. 

'  Where  a  registered  ship  is  pledged,  the  charge  does  not  in  any  event 
cover  an  amount  exceeding  the  registered  amount — B.G.B.  1259,  1264. 

*  In  accordance  with  the  principle  applied  in  other  similar  cases,  the 
pledgor  cannot  take  advantage  of  the  fact  that  the  original  personal  debtor 
is  dead,  and  that  his  heirs  are  under  limited  liability  (533)  as  to  the  debts  of 
the  deceased. 

'  In  so  far  as  any  claim  to  interest  or  any  other  recurrent  payment  or 
delivery  is  barred  by  prescription,  the  charge  does  not  extend  to  such  claim. 

^  By  a  bottomry  bond,  a  right  of  pledge  can  be  created  as  to  movable 
things  (cargo),  registered  ships,  and  rights  ^freight)  without  delivery  of  the 
pledged  object  or  of  its  registration.  The  mode  of  creation  as  well  as  the 
right  is  of  an  anomalous  nature,  and  is  only  mentioned  here  for  the  sake  of 
completeness— H.G.B.  679-699. 
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followed  by  the  delivery  of  the  pledged  object ;  where  the  pledged 
object  is  a  negotiable  instrument  passing  by  indorsement,  such 
instrument  on  delivery  must  be  indorsed  in  blank  or  to  the 
pledgee's  order. 

Where  the  pledged  object  is  in  the  pledgor's  indirect  possession 
— 311  sub  (2),  the  delivery  is  replaced  by  a  notice  to  the  person  who 
is  in  direct  possession ;  the  delivery  to  the  pledgee  may  also  be 
replaced  by  a  delivery^  which  brings  the  pledged  object  into  the 
joint  possession — 309  sub  (5),  or  under  the  joint  control  of  the 
pledgor  and  the  pledgee— B.G.B.  1205,  1206,  1292,  1293. 

Where  the  pledgor  is  without  a  title  to  the  pledged  object,  or 
where  his  title  is  defective,  the  rules  as  to  the  acquisition  of  the 
ownership  of  a  movable  from  a  person  without  title  or  with  a 
defective  title — 333,  are  applied — mutatis  mutandis.  Where  the 
pledged  object  is  subject  to  the  right  of  another  (e.  g.  where  the 
pledgor  is  not  the  owner  but  a  pledgee  of  the  pledged  object) 
the  pledgee's  right  takes  priority  over  the  right  with  which 
the  pledged  object  is  charged,  unless  the  pledgee  at  the  time  of 
the  creation  of  his  right  of  pledge  was  not  in  good  faith.  The 
rules  as  to  what  constitutes  good  faith  are  the  same — mutatis 
mutandis — as  in  the  case  of  a  transfer  of  ownership— 333 — 
B.G.B.  1207,  1208,  1293. 

Among  several  rights  of  pledge,  the  one  which  is  created  at 
a  prior  time  takes  priority,  even  if  it  was  constituted  as  a  security 
for  a  future  or  for  a  contingent  claim — B.G.B.  1209. 

b.    As  to  Begistered  Ships. 

395.  A  right  of  pledge  affecting  a  registered  ship,  or  a  share 
therein,  is  created  by  real  agreement  between  the  pledgor  and  the 
pledgee,  accompanied  or  followed  by  registration  in  the  register 
of  ships— 322.  The  rules  as  to  the  assent  of  third  parties  and  as 
to  priorities  are  the  same — mutatis  mutandis — as  in  the  case  of 
charges  affecting  immovables. 

If  a  pledgor's  rights  are  not  correctly  registered,  or  erroneously 
cancelled,  he  has  similar  rights  as  to  the  rectification  of  the 
register,  and  as  to  the  entry  of  objections,  as  a  mortgagee  entitled 
to  a  charge  on  an  immovable — B.G.B.  1263,  1272. 

A  right  of  pledge  affecting  a  registered  ship,  granted  as  a  col- 
lateral security  for  the  payment   of  bonds  to  bearer  or  other 
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negotiable  instruments,  may  be  created  in  a  similar  manner  as 
a  cbarge  on  an  immovable  granted  for  the  same  purpose — see 
373  note  5,  and  a  trustee  for  the  holders  of  the  instruments 
secured  by  such  right  of  pledge  may  be  appointed  in  a  corre- 
sponding manner — B.G.B.  1270. 

c.   As  to  Rights. 

396.  Any  real  or  obligatory  right,  or  any  right  relating  to  an 
immaterial  object  (82)  capable  of  assignment  or  transfer,  is  also 
capable  of  being  pledged  i— B.G.B.  1274  (2). 

The  formalities  required  for  pledging  a  right  are  the  same 
as  would  be  required  on  the  transfer  or  assignment  of  such  right — 
B.G.B.  1274  (1).  A  real  right  is  therefore  pledged  by  means  of 
a  real  agreement  accompanied  or  followed  by  registration.  If  the 
transfer  of  a  right  is  incomplete  without  the  delivery  of  a  movable 
thing  (e.  g.  of  a  certificate  of  charge),  the  same  modes  of  delivery 
must  be  used  as  in  the  case  of  the  pledging  of  a  movable  thing 
_394_B.G.B.  1274(1). 

A  personal  claim  capable  of  transfer  by  informal  assignment 
cannot  be  validly  pledged  without  notice  to  the  debtor — B.G.B. 
1279,  1280. 

4.   Propeuty  Subject  to  Right  op  Pledge 

397.  The  right  of  pledge  extends  to  all  products  severed  from 
the  pledged  object;  where  the  pledged  object  is  a  personal  claim  or 
land  charge,  or  an  annuity  charge  bearing  interest,  the  right  extends 
to  the  interest— B.G.B.  1212,  1289,  1291 ;  where  the  pledged 
object  is  a  bond  or  a  share  certificate  to  bearer,  or  passing  by 
indorsement  with  dividend  or  interest  coupons  attached  thereto, 
the  right  of  pledge  extends  to  such  coupons,  in  so  far  as  they  are 
delivered  to  the  pledgee  ;  the  pledgor  may,  in  the  absence  of  an 
agreement  to  the  contrary,  demand  the  delivery  of  each  coupon 
as  it  falls  due,  but  he  forfeits  this  right  as  soon  as  the  pledgee's 
right  of  sale  (402)  comes  into  operation — B.G.B.  1293,  1296. 

^  A  right  of  usufruct  or  a  restricted  personal  servitude  not  being  capable 
of  assignment  cannot  be  the  object  of  a  right  of  pledge  ;  a  land  charge  or  an 
annuity  charge  is  capable  of  being  pledged — B.G.B.  1291  ;  an  hypothecary 
charge  cannot  be  pledged  apart  from  the  claim  which  it  is  intended  to  secure. 
A  share  in  a  partnership  or  a  claim  to  personal  services  cannot  be  pledged, 
as  it  cannot  be  assigned. 


REAL  RIGHTS  GRANTED  BY  WAY  OP  SECURITY  465 

A  right  of  pledge  affecting  a  registered  ship  extends  to  all 
accessories  of  which  the  ownership  is  vested  in  the  shipowner — 
B.G.B.  1265. 

The  pledgee  of  an  undivided  share  in  a  movahle  is  entitled 
to  exercise  the  pledgor's  rights  as  to  participation  in  the  manage- 
ment and  as  to  the  use  of  the  pledged  object,  but  the  right 
to  partition  cannot  be  exercised  without  the  pledgor's  assent, 
unless  the  pledgee's  right  of  sale — 403,  403 — has  come  into 
operation,  in  which  event  such  assent  is  no  longer  required.  On 
partition  the  part  which  is  appropriated  to  the  pledged  share 
becomes  subject  to  the  right  of  pledge — B.G.B.  1258. 

A  share  in  a  registered  ship  can  be  pledged  as  a  separate 
object— B.G.B.  1272. 

Where  a  right  of  pledge  refers  to  several  objects,  each  object 
is  deemed  to  be  charged  with  the  whole  debt — B.G.B.  1222, 
1366,  1273. 

5.  Anticheetic  Right  op  Pledge  (Antichresis) 
398.  Antichretic  charges  are  institutions  of  Germanic  law  not 
unknown  in  the  older  English  law.  The  expression  '  mortgage ' 
used  in  England  was  originally  used  in  contradistinction  to  vif 
gage,  which  term  was  applied  for  a  charge  enabling  the  creditoi 
to  take  possession  of  the  property  pledged  to  him,  and  to  obtain 
payment  of  his  debt  with  interest  by  the  collection  of  the  rents 
and  profits.  A  charge  of  this  nature  {antichresis—Nutzungs- 
pfandrecM)  is  invalid  under  modern  German  law  if  it  is 
intended  to  affect  an  immovable,  but  a  movable  thing  or 
a  right  may  be  validly  pledged  under  an  agreement  entitling 
the  pledgee  to  appropriate  the  profits  of  the  pledged  object — 
B.G.B.  1213  (1);  where  a  naturally  fruit-bearing  movable 
thing  is  the  pledged  object,  such  an  agreement  is  presumed 
in  the  absence  of  evidence  to  the  contrary.  The  presumption 
is  not  applied  where  the  pledged  object  is  a  right — B.G.B. 
1213  (3),  1373  (3). 

Where  a  pledgee  is  entitled  to  appropriate  the  profits  of  the 
pledged  object,  he  is,  in  the  absence  of  any  express  agreement  to 
the  contrary,  subject  to  the  following  duties,  in  addition  to  the 
ordinary  duties  of  a  pledgee  (399) : 

(1)  he  must  exercise  proper  diligence  in  obtaining  the  profits  ; 
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(2)  he  must  apply  the  net  profits  towards  the  satisfaction  o£ 
the  interest  or  costs  (if  any)  secured  by  the  charge,  and  subject 
thereto  apply  the  same  towards  the  satisfaction  of  the  principal 
claim— B.G.B.  1214. 

6.   Pledgee's  Duties  and  Rights  as  to  Pledged 
Object 

a.   As  to  Movable  Things  and  Instruments  to  Bearer. 

399.  In  any  case  in  which  the  pledged  object  is  a  movable 
thing  (other  than  a  registered  ship)  or  an  instrument  to  bearer 
the  pledgee  has  the  following  duties : 

(1)  in  so  far  as  he  is  in  direct  possession  of  the  pledged  object 
he  has  to  use  the  same  degree  of  diligence  in  respect  of  its 
custody  as  if  he  had  agreed  to  undertake  its  custody  (252) — 
B.G.B.  1215,  1293 ; 

(2)  if  by  any  dealings  with  the  pledged  object  he  infringes 
the  pledgor's  rights  to  any  material  extent,  and  continues  such 
infringement  notwithstanding  the  pledgor's  request  to  discontinue 
the  same,  the  pledgor  may  demand  the  lodgment  of  the  pledged 
object  with  a  public  authority  (164),  or  its  delivery  to  a  Keeeiver 
appointed  by  the  Court,  or  the  re-delivery  to  himself  against 
payment  of  the  debt  secured  thereby  i— B.G.B.  1217,  1293; 

(3)  if  the  deterioration  of  the  pledged  object  or  an  essential 
diminution  of  its  value  is  to  be  apprehended  the  pledgor  may 
demand  the  re-delivery  of  the  pledged  object  against  any 
authorized  security  (87)  other  than  the  personal  guarantee  of 
a  surety— B.G.B.  1218  (1),  1293  ; 

(4)  if  the  pledgee,  knowing  that  a  haaterial  deterioration  of 
the  pledged  object  is  impending,  fails  to  give  immediate  notice 
thereof  to  the  pledgor,  in  so  far  as  such  notice  is  practicable,  he 
is  liable  in  damages  for  the  consequences  of  such  failure  to  give 
notice— B.G.B.  1218  (2),  1293 ; 

(5)  the  pledgee  is  not,  under  any  circumstances,  bound  to 
incur  any  expense  for  the  preservation  of  the  pledged  object ;  if 
he   incurs   any   such   expense    his  claim   to    reimbursement    is 

1  Where  the  debt  secured  by  the  pledge  does  not  bear  interest  and  has  not 
matured,  interest  at  the  legal  rate  may  in  the  event  mentioned  in  the  text 
be  deducted  from  the  date  of  the  payment  down  to  the  date  of  the  maturity 
of  the  debt— B.G.B.  1217  (2). 
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determined  by  the  rules  as  to  voluntary  services — 301 ;  he  is  in 
any  event  entitled  to  the  jus  toUendi—l44>  sub  (9)— B.G.B. 
1216,  1293 ; 

(6)  the  pledgee  is  bound  to  re-deliver  the  pledged  object  on 
the  extinction  of  his  right  of  pledge  (406)— B.G.B.  1223,  1293  ; 

(7)  the  pledgor's  claims  against  the  pledgee,  arising  under 
rules  (1)  and  (4)  in  respect  of  any  alteration  or  deterioration  of 
the  pledged  object,  are  barred  by  prescription  after  the  lapse 
of  six  months  from  the  date  of  re-delivery ;  they  are  also  barred 
by  prescription  in  any  case  in  which  the  right  to  re-delivery  is 
barred  by  prescription— B.G.B.  1226,  1293. 

The  rules  stated  above  cannot  of  course  be  applied  in  any  case 
in  which  a  registered  ship  is  the  pledged  object,  as  a  pledged  ship 
always  remains  in  the  pledgor's  possession.  On  the  extinction 
of  a  right  of  pledge  affecting  a  pledged  ship  the  pledgor  may 
demand  the  delivery  of  all  documents  enabling  him  to  effect  the 
cancellation  of  the  charge  on  the  register ;  where  the  pledgor  and 
the  personal  debtor  are  different  persons,  the  personal  debtor  has 
the  same  right  if  the  cancellation  of  the  right  of  pledge  is  to  his 
advantage— B.G.B.  1267. 

b.    As  to  Kigbts. 

400.  The  rights  and  duties  of  the  pledgee  of  a  right  are 
(subject  to  certain  modifications  and  exceptions)  ^  regulated  by 
the  same  rules  as  the  rights  and  duties  of  the  pledgee  of 
a  movable  thing,  and  also  by  the  following  further  rules  : 

(1)  the  pledgee  of  an  obligatory  right,  or  of  a  land  charge,  or 
of  an  annuity  charge,  or  of  any  right  imposing  an  active  duty  on 
the  owner  for  the  time  being  of  an  immovable  (e.  g.  a  perpetual 
charge  on  land),  is  in  the  same  position  towards  the  debtor  ^  as 
a  transferee  of  the  pledged  right  would  be,  but  he  cannot  enforce 

'  Rules  (1)  (6)  and  (7)  are  applicable  as  regards  the  custody  or  delivery  of 
any  movable  thing  handed  to  the  pledgee  on  the  transfer  of  the  right  by 
way  of  pledge  (e.  g.  a  certificate  of  charge,  a  bill  of  exchange)  ;  rule  (2)  is 
applicable  where  the  pledged  object  is  an  obligatory  right  ;  a  pledgor 
availing  himself  of  the  privilege  conferred  by  the  rule  would  require  the 
assignment  of  the  right  to  a  judicially  appointed  Receiver  (see  B.G.B.  1275); 
,1-ule  (3)  is  applicable  in  the  case  of  any  diminution  of  value  ;  rule  (4)  is  not 
applicable ;  rule  (5)  is  applicable. 

^  The  expression  '  debtor '  as  used  in  the  statement  of  the  rules  appearing 
in  the  text  means  the  person  against  whom  the  pledged  right  is  enforceable. 
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the  pledged  right  before  his  right  against  the  pledgee  has 
become  enforceable  (404),  except  in  the  manner  and  subject  to 
the  conditions  mentioned  below  in  rule  (3) — B.G-.B.  1277 ; 

(2)  a  pledged  right  cannot  be  extinguished  or  modified  so  as 
to  prejudice  the  pledgee's  right  without  the  pledgee's  assent — 
B.G.B.  1276 ; 

(3)  an  obligatory  right,  or  a  land  charge,  or  annuity  charge, 
assigned  or  transferred  to  a  pledgee  by  way  of  security,  may  be 
enforced  in  the  following  manner,  even  before  the  pledgor's 
claim  against  the  pledgee  has  become  enforceable : 

(a)  in  the  absence  of  any  stipulation  to  the  contrary,  the 
pledgor,  as  well  as  the  pledgee,  may  demand  performance  or 
payment  for  their  joint  benefit  or  lodgment  with  a  public 
authority  or  with  a  judicially  appointed  Receiver ;  if  the  maturity 
of  the  pledged  right  depends  upon  a  notice,  a  notice  claiming 
performance  may,  except  in  the  case  of  an  antichretic  pledge, 
be  given  by  the  pledgor  without  the  pledgee's  concurrence; 
a  notice  from  the  debtor  announcing  performance  is  inoperative 
unless  given  to  the  pledgee  as  well  as  to  the  pledgor ; 

(6)  where  the  pledged  right  is  embodied  in  a  negotiable 
instrument  delivered  to  the  pledgee,  the  pledgee  alone  is  entitled 
to  claim  payment  or  delivery,  or  to  give  notice  claiming  repay- 
ment or  delivery  in  any  case  in  which  such  notice  is  required — 
B.G.B.  1279,  1381,  1283  (1)  (2),  1291,  1294; 

(c)  where  performance  or  payment  has  to  be  made  for  the 
joint  benefit  of  the  pledgor  and  the  pledgee,  each  of  them  is 
bound  to  concur  in  any  act  required  for  the  purpose  of  obtaining 
such  performance  or  agreement ;  where  the  pledgee  alone  is 
entitled  to  demand  performance  or  payment,  he  must  apply  due 
diligence  in  claiming  such  performance  or  payment,  and  on 
obtaining  the  same  must  give  immediate  notice  thereof  to  the 
pledgor,  in  so  far  as  this  is  practicable ;  where  the  maturity  of 
the  claim  depends  upon  notice,  the  party,  who  under  the  general 
rule,  or  under  any  special  agreement,  has  to  give  notice  or  to 
concur  therein,  may  be  required  by  the  other  party  to  give  or 
concur  in  the  notice  if  the  security  of  the  claim  would  be 
endangered  by  delay  in  the  notice— B.G.B.  1285,  1286,  1291 ; 
where  in  the  case  of  a  money  claim  payment  for  the  joint  account 
of  the  pledgor  and  the  pledgee  has  been  obtained,  each  of  them 
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is  bound  to  concur  with  the  other  in  procuring  the  investment  of 
the  amount  standing  to  the  credit  of  such  joint  account  in  trustee 
securities  to  he  selected  by  the  pledgor— E.G. B.  1288  (1) ; 

(d)  the  ownership  of  any  object  delivered  under  rule  (a)  for 
the  joint  benefit  of  the  pledgor  and  pledgee  passes  to  the  pledgor, 
subject  to  the  pledgee's  right  of  pledge;  where  the  pledged 
right  is  a  right  to  obtain  the  transfer  of  the  ownership  of  an, 
immovable,  the  pledgee  acquires  a  cautionary  hypothecary  charge 
(373)  on  such  immovable— E.G. B.  1287, 

7.   Pledgor's  Right  to  Redeem 

401.  The  pledgor  is  entitled  to  satisfy  the  pledgee's  claim, 
and  to  demand  re-delivery  of  the  pledged  object  at  any  time 
after  the  maturity  of  the  claim.  The  satisfaction  of  the  claim 
may  be  effected  by  lodgment  with  a  public  authority  (164),  or 
by  set-off  (165)— B.G.B.  1223,  1224.  If  the  pledgor,  who 
redeems  a  pledge,  is  not  the  personal  debtor,  the  claim  against 
the  latter  on  such  redemption  becomes  vested  in  the  pledgor,  in 
the  same  way  as  the  claim  against  the  principal  debtor  becomes 
vested  in  the  surety  on  repayment  of  the  guaranteed  debt  (274 
sub  b)— B.G.B.  1225. 

The  pledge  may  be  redeemed  by  any  third  party  entitled  to 
any  right  affecting  the  pledged  object  which  would  be  forfeited 
on  its  sale  by  the  pledgee  (e.  g.  by  a  subsequent  pledgee).  This 
right  of  redemption  may  be  exercised  as  soon  as  the  pledgee's 
claim  has  matured.  The  redeeming  party  on  redemption  acquires 
the  claim  against  the  personal  debtor  ^ — B.G.B.  1249. 

8.   Pledgee's  Remedies 
a.   In  Case  of  Security  being  endangered. 

402.  If  at  any  time  the  pledgee's  security  is  endangered  by 
the  impending  deterioration  of  the  pledged  object,  or  by  a 
justifiable  apprehension  of  a  serious  diminution  in  its  value,  the 
pledgee  of  a  movable  thing  (other  than  a  registered  ship),  or  of 
an  instrument  to  bearer,  has  the  following  rights : 

(1)  where  any  deterioration  is  impending   he  may  sell   the 

'  See  the  analogous  rule  as  to  the  redemption  of  charges  on  immovables — 
381. 
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pledged  object  in  the  manner  stated  below  in  rule  (3),  after 
having  first  given  notice  to  the  pledgor  of  his  intention  to  do 
SO;  the  notice  is  unnecessary  if  its  service  is  impracticable,  or 
if  there  would  be  any  danger  in  delay ; 

(2)  where  a  serious  diminution  in  the  value  of  the  pledged 
object  is  apprehended,  he  may  sell  the  pledged  object,  in  the 
manner  stated  below  in  rule  (3),  if  the  pledgor  fails  to  give 
sufiicient  further  security  within  a  reasonable  period,  specified 
in  a  notice  requiring  him  to  do  so  ;  the  notice  is  unnecessary  if 
its  service  is  impracticable  j 

(3)  the  sale  must  be  effected  by  public  auction,  unless  the 
pledged  object  is  quoted  on  the  Stock  Exchange,  or  has  a  market 
value ;  in  either  of  the  last-mentioned  events  a  private  sale  by 
a  publicly  authorized  broker  or  auctioneer  at  the  current  price  is 
allowed  ;  the  fact  that  the  sale  has  taken  place  must,  if  practicable, 
be  notified  to  the  pledgor  without  delay ; 

(4)  the  proceeds  of  the  sale  take  the  place  of  the  pledged 
object ;  the  pledgor  may  demand  their  lodgment  with  a  public 
authority  (164)— B.G.B.  1219-1231,  1293. 

No  similar  rules  apply  where  the  pledged  object  is  a  registered 
ship  or  a  right,  or  a  negotiable  instrument  passing  by  indorse- 
ment—B.G.B.  1266,  1273. 

b.    In  Case  of  Pledgor's  default  as  to  discharge  of 
obligation. 

aa.    Where  pledged  object  is  a  movable  thing  or  negotiable 
instrument. 

403.  A  pledgee,  who  does  not  obtain  satisfaction  of  a  matured 
liquidated  claim  secured  by  the  pledge  of  a  movable  thing  (not 
being  a  registered  ship),i  may  enforce  his  right  against  the 
pledged  object  by  selling  the  same  without  taking  judicial 
proceedings  in  the  manner  appearing  from  the  rules  stated 
below. 

Where  the  claim  secured  by  the  pledge  is  not  originally 
a  claim  for  the  payment  of  money,  the  right  of  sale  does  not 

1  Where  the  pledged  object  is  a  registered  ship,  the  right  of  sale  is  similar 
to  the  r-ight  of  sale  to  which  the  mortgagee  of  an  immovable  is  entitled  ;  see 
389— B.G.B.  1268. 
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arise  before  the  claim  has  been  converted  into  a  money  claim  ^ — 
B.G.B.  1228. 

The  pledgee  of  an  instrument  to  bearer,  or  of  an  indorsable 
instrument  quoted  on  any  Stock  Exchange  or  having  a  market 
value,  has  the  same  power  of  sale  as  the  pledgee  of  a  movable 
thing.  The  powers  of  the  pledgees  of  other  negotiable  instru- 
ments are  governed  by  the  rules  applicable  as  to  pledged  rights — 
B.G.B.  1293,  1295. 

The  exercise  of  the  right  of  sale  is  governed  by  the  following 
rules  ^ : 

(1)  where  there  are  several  pledgees  the  right  can  be  exercised 
by  any  one  of  them,  but  a  prior  pledgee  is  not  bound  to  deliver 
the  pledged  object  to  a  subsequent  pledgee  for  the  purpose 
of  enabling  him  to  exercise  the  right  of  sale ;  if  the  prior  pledgee 
is  not  in  possession  of  the  pledged  object  (e.  g.  if  it  is  held 
by  a  third  party  for  account  of  both  pledgees)  he  is  not  entitled 
to  oppose  a  sale  for  account  of  a  subsequent  pledgee,  unless 
he  wishes  himself  to  exercise  the  right  of  sale — B.G.B.  1232 ; 

(2)  where  the  pledged  object  is  in  the  joint  possession,  or 
under  the  joint  control  of  the  pledgor  and  the  pledgee,  the 
pledgee  may,  as  soon  as  the  right  of  sale  is  exercisable,  require 
the  pledged  object  to  be  taken  entirely  out  of  the  pledgor's  con- 
trol ;  the  pledgor  may  in  such  a  case  require  the  pledged  object 
to  be  delivered  to  a  third  party,  who  must  undertake  to  keep  it 
ready  for  delivery  to  the  purchaser — B.G.B.  1231  j 

(3)  where  several  objects  are  pledged  as  security  for  one  claim 
the  pledgee  is  entitled,  in  the  absence  of  an  agreement  to  the 
contrary,  to  sell  such  of  them  as  he  may  select,  but  he  is  not 
entitled  to  sell  more  objects  than  are  required  for  the  satisfaction 
of  his  claim— B.G.B.  1230 ;. 

(4)  the  pledgee  must  inform  the  owner  of  the  pledged  object 
of  his  intention  to  sell  the  same,  and  of  the  amount  of  the  claim 

^  In  some  cases  such  conversion  may  take  place  without  a  judicial  order, 
e.  g.  where  a  conventional  penalty  (171)  has  to  be  paid  on  non-performance 
of  the  debtor's  obligations,  but,  as  a  general  rule,  a  claim  for  the  perform- 
ance of  an  act  other  than  the  payment  of  money,  can  only  be  turned  into 
a  money  claim  by  a  judicial  order  converting  the  claim  for  performance  into 
a  claim  for  pecuniary  damages. 

'  Where  the  pledgee  is  a  judgment  creditor  he  may  exercise  the  right  of 
sale  in  the  same  manner  as  if  he  had  seized  the  pledged  objeci  as  such 
judgment  creditor— B.G.B.  1233  (2).  ♦ 
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intended  to  be  satisfied  by  such  sale;  the  notification  is  not 
required  in  any  case  in  which  it  is  impracticable — B.G.B,  1233, 
1334  (1); 

(5)  a  month  must  elapse  between  the  date  of  the  notification 
and  the  date  of  the  sale;  if  the  notification  is  impracticable 
a  month  must  elapse  between  the  date  at  which  the  right  of  sale 
arises  and  the  date  of  the  sale ;  where  the  right  of  pledge  was 
constituted  by  a  mercantile  transaction  (36),  or  arose  under  the 
statutory  rules  relating  to  commission  merchants  (339),  for- 
warding agents  (240),  warehousemen  (252),  or  carriers  (241), 
the  period  of  a  week  is  substituted  for  the  period  of  a  month  * — 
B.G.B.  1234  (2) ;   H.G.B.  368; 

(6)  the  time  and  the  place  of  sale  must  be  publicly  announced, 
and  also  separately  notified  to  the  owner  of  the  pledged  object 
and  to  any  third  party  interested  therein,  in  so  far  as  such 
notification  is  practicable — B.G.B.  1237 ; 

(7)  complicated  regulations  as  to  the  place  of  the  sale,  the 
conditions  of  payment,  and  as  to  bids  by  interested  parties  must 
be  observed— B.G.B.  1236,  1238,  1239 ; 

(8)  the  sale  must  be  effected  by  public  auction,  unless  the 
pledged  object  is  quoted  on  the  Stock  Exchange  or  has  a  market 
value,  in  which  event  a  private  sale  at  the  current  price,  through 
the  agency  of  a  publicly  authorized  broker  or  auctioneer,  is  per- 
mitted ;  if  the  pledged  object  is  an  article  made  of  gold  or  silver 
a  reserve  price  must  be  fixed  equal  to  its  melting  value ;  if  such 
reserve  price  cannot  be  obtained  at  a  public  sale,  the  pledged 
object  may  be  sold  privately  at  a  price  equal  at  least  to  such 
reserve  price— B.G.B.  1235,  1240; 

(9)  in  any  case  in  which  a  sale  by  the  pledgee  is  lawfully 
effected  in  accordance  with  rule  (10),  the  purchaser  acquires  the 
same  rights  as  if  he  had  purchased  the  pledged  object  from 
the  true  owner ;  this  rule  is  also  applied  in  a  case  in  which  the 
pledgee  himself  purchases  the  pledged  object;  all  rights  of 
pledge  relating  to  the  pledged  object  are  extinguished  by  the 

*  This  rule  is  generally  applied  in  so  far  only  as  the  transaction  by  which 
the  pledge  was  constituted,  or  by  virtue  of  which  the  statutory  right  arose 
was  a  mercantile  transaction,  as  well  on  the  pledgor's  as  on  the  pledgee's 
side,  but  as  regards  a  carrier's  or  forwarding  agent's  statutory  right,  it  is 
applied  even  where  such  a  transaction  is  a  mercantile  transaction  on  his 
side  only— H.G.B.  368  (2). 
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sale,  though  known  to  the  purchaser ;  a  right  of  usufruct  is 
extinguished  unless  it  ranks  in  priority  to  all  rights  of  pledge  * — 
B.G.B.  1242,  1244 ; 

(10)  a  sale  by  the  pledgee  is  deemed  lawfully  effected  if  the 
right  of  sale  has  arisen,  and  if  rules  (3)  (6)  and  (8)  have  been 
observed,  even  if  the  other  rules,  or  some  of  them,  have  been  dis- 
regarded ;  if  the  pledgee  has  disregarded  any  of  the  other  rules 
he  is  hable  in  damages  if  such  disregard  was  due  to  any  default 
on  his  part— B.G.B.  1243  ; 

(11)  for  all  the  purposes  connected  with  the  sale,  the  pledgee 
is  entitled  to  assume  that  the  pledgor  is  the  true  owner,  unless 
the  contrary  is  known  to  him — B.G.B.  1248 ; 

(12)  an  agreement  made  at  any  time  before  the  right  of  sale 
has  arisen,  under  which  the  pledgee  is  authorized  to  disregard 
rules  (6)  and  (8),  is  invalid,  but  in  aU  other  respects  the  mles 
as  to  the  exercise  of  the  power  of  sale  may  be  modified  by  agree- 
ment between  the  pledgor  and  the  pledgee,  assented  to  by 
all  other  interested  parties — B.G.B.  1245 ; 

(13)  where  the  right  of  sale  has  arisen,  either  party  may 
require  the  other  to  consent  to  a  mode  of  sale  differing  from  the 
authorized  mode  of  sale,  if  such  modified  mode  of  sale  on  an 
equitable  appreciation  of  the  circumstances  appears  to  the  advan- 
tage of  the  interested  parties ;  where  such  consent  is  refused,  the 
modified  mode  of  sale  may  be  ordered  by  the  Court — B.G.B. 
1246; 

(14)  in  so  far  as  the  proceeds  of  sale  satisfy  the  pledgee's 
claim,  such  claim  is  deemed  to  be  discharged  by  the  sale;  in 
so  far  as  this  is  not  the  case  the  proceeds  of  sale  take  the  place  of 
the  pledged  object  which  they  represent — B.G.B.  1247. 

bb.    Where  the  pledged  object  is  a  right. 

404.  In  the  absence  of  any  special  agreement  to  the  contrary 
the  pledgee  of  a  right  has  no  power  of  sale  or  alienation;  an 
agreement  conferring  such  power  is  subject  to  the  same  re- 
strictions as  an  agreement  modifying  the  power  of  sale  concern- 
ing a  movable— 403  rule  (12)— B.G.B.  1277,  1282  (2) ;  in  the 

^  A  purchaser  buying  from  a  pledgee  who  has  not  disregarded  any  of  the 
essential  rules  is,  therefore,  in  a  much  better  position  than  an  ordinary 
purchaser. 
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absence  of  a  contractual  power  of  sale,  the  power  to  enforce 
the  pledged  right  takes  the  place  of  the  power  of  sale  to  which 
the  pledgee  of  a  movable  thing  is  entitled. 

The  pledgee  of  a  right  other  than  an  obligatory  right,  land 
charge,  or  annuity  charge  cannot,  in  the  absence  of  an  agree- 
ment to  the  contrary,  enforce  the  pledged  right  before  having 
obtained  judgment  against  the  pledgor. 

The  pledgee  of  an  obligatory  right  or  of  a  land  charge,  or 
of  an  annuity  charge,  may  enforce  such  right  or  charge  without 
first  obtaining  a  judgment  against  the  pledgor  in  the  same 
events  in  which  the  pledgee  of  a  movable  thing  may  exercise  his 
power  of  sale  i— B.G.B.  1379,  1283  (1),  1384,  1391. 

Where  the  enforcement  of  the  right  of  pledge  results  in  the 
payment  of  money,  the  amount  received  is  appropriated  towards 
the  satisfaction  of  the  pledgee's  claim ;  where  it  results  in  the 
delivery  of  any  object  other  than  money,  the  ownership  of  such 
object  becomes  vested  in  the  pledgor,  but  subject  to  a  right 
of  pledge  for  the  pledgee^s  benefit ;  where  the  claim  enforced  by 
the  pledgee  is  a  claim  for  the  transfer  of  the  ownership  of  an 
immovable,  the  ownership  of  such  immovable  is  transferred 
to  the  pledgor,  subject  to  a  cautionary  hypothecary  charge  for 
the  pledgee's  benefit— B.G.B.  1387,  1388  (3). 

9.   Teanspee  of  Right  op  Pledge 

405.  On  the  transfer  of  any  claim  secured  by  a  pledge, 
whether  by  assignment  or  under  any  rule  of  law  (e.g.  on  death 
or  bankruptcy,  or  seizure  by  a  judgment  creditor),  the  right 
of  pledge  becomes  vested  in  the  transferee.  The  right  of  pledge 
cannot  be  transferred  apart  from  the  claim;  if  the  claim  is 
transferred  with  the  express  stipulation  that  the  right  of  pledge 
is  not  to  pass  to  the  transferee,  the  right  of  pledge  is  thereby 
extinguished— B.G.B.  1350. 

'  In  so  far  as  the  pledged  right  is  a  claim  for  the  payment  of  money, 
the  pledgee  is  not  entitled  to  demand  an  amount  exceeding  the  amount 
of  his  claim  against  the  pledgor  ;  in  order  to  avoid  the  necessity  of  proving 
the  extent  of  his  claim,  he  may  demand  from  the  pledgor  an  absolute  assign- 
ment of  the  claim  to  the  required  extent— B.G-.B.  1282  (1),  1291.  "Where 
an  obligatory  right,  or  land  charge,  or  annuity  charge  is  subject  to  several 
rights  of  pledge,  the  right  or  charge  is  only  enforceable  by  a  pledgee  whose 
right  of  pledge  ranks  in  priority  to  the  other  rights  of  pledge — B.G.B. 
1290,  1291. 
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The  transferee  may  claim  the  delivery  or  assignment  of  the 
pledged  object^B.G.B.  1251  (1),  1273.  " 

The  pledgee^s  duties  as  to  the  pledged  object  (399,  400)  pass 
to  the  transferee ;  if  the  transfer  is  effected  by  assignment  the 
transferor  continues  liable  for  their  performance  as  a  surety 
for  the  transferee  and  without  the  heneficium  excussionis  (273) — 
B.G.B.  1251  (2). 

10.   Extinction  oi'  Right  of  Pledge 

406.  A  right  of  pledge  is  extinguished  : 

(1)  by  the  destruction  of  the  i^ledged  object,  or  by  the  fact 
that  a  third  party,  without  notice  of  the  pledge,  acquires  a  good 
title  thereto  ; 

(2)  by  the  discharge  of  the  claim  secured  by  the  pledge — 
B.G.B.  12521; 

(3)  by  re-delivery''^  to  the  pledgor— B.G.B.  1253  (1) ; 

(4)  by  a  releasing  declaration  communicated  by  the  pledgee  to 
the  pledgor,  or  to  the  owner  of  the  pledged  object,  assented  to  by 
any  third  party  interested  in  the  right  of  pledge — B.G.B.  1255. 

'■  The  extinction  of  the  right  of  pledge  is  not  caused  by  the  fact  that  the 
claim  intended  to  be  secured  thereby  is  barred  by  ijrescriptiou,  or  that  the 
pledgor  is  entitled  to  any  defence  or  right  of  set-off  against  the  pledgee  ;  if 
the  pledgor  is  entitled  to  any  defence  permanently  barring  the  claim,  he 
may  demand  the  re-delivery  of  the  pledged  object,  or,  in  the  case  of  the 
pledged  object  being  a  registered  ship  or  a  right,  the  release  of  the  right  of 
pledge— B.G.B.  1254,  1266,  1273.  The  discharge  of  the  claim  by  merger 
causes  the  right  of  pledge  to  be  extinguished,  except  where  a  third  party  is 
interested  in  the  right,  or  where  it  is  to  the  owner's  advantage  to  keep  the 
right  of  pledge  alive— B.G.B.  1256. 

'  Where  the  pledged  object  (not  being  a  registered  ship)  is  in  the  pledgor's 
or  owner's  possession  re-delivery  by  the  pledgee  is  presumed  ;  the  same 
presumption  is  applied  where  a  third  party,  after  the  creation  of  the  right  of 
pledge,  has  obtained  possession  from  the  pledgor  or  from  the  owner  of  the 
pledged  object— B.G.B.  1253  (2). 
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CHAPTER  I:    HUSBAND  AND  WIFE 

1.   Agreement  to  Mariiy 

407.  Mutual  promises  of  marriage  constitute  an  agreement 
between  the  parties  described  by  the  expression  Verlohniss 
(betrothal)j  which,  as  regards  the  conditions  of  its  validity  and 
some  of  its  consequences,  is  subject  to  the  ordinary  rules  as  to 
obligatory  agreements.  The  remedies  on  breach  of  the  agree- 
ment are,  however,  modified  in  the  following  manner : 

(1)  an  agreement  to  marry  cannot  be  specifically  enforced ; 
a  claim  for  pecuniary  compensation  arises,  as  a  general  rule, 
on  breach  of  the  agreement  by  one  of  the  parties ; 

(2)  the  pecuniary  compensation  is — except  under  the  circum- 
stances mentioned  below  sub  (4) — limited  to  an  amount  in- 
demnifying the  aggrieved  party  for  any  disbursements  made  or 
imdertaken  in  contemplation  of  the  marriage,  or  for  any  loss  in- 
curred through  any  steps  taken  by  such  party  in  contemplation 
of  the  promised  marriage  affecting  his  property  or  occupation ; 
the  compensation  is  payable  in  so  far  only  as  the  disbursements 
or  steps  in  question  were  reasonable  under  the  circumstances  ; 
a  promise  to  pay  a  penalty  in  the  event  of  a  breach  of  the  agree- 
ment is  void ; 

(3)  the  claim  for  compensation  does  not  arise  if  the  breach  of 
promise  is  due  to  a  cogent  ground  (e.  g.  the  discovery  of  a  legal 
impediment  to  the  marriage,  or  of  a  circumstance  which  after 
the  marriage  would  justify  a  decree  of  nullity  or  a  divorce) ;  if 
the  ground  justifying  the  breach  of  promise  is  a  culpable  act  of 
the  other  party  the  party  refusing  to  perform  the  promise  is 
entitled  to  compensation  from  the  party  guilty  of  such  culpable 
act ;  the  rule  as  to  the  measure  of  damages  is  the  same  as  in 
the  events  mentioned  sub  (2) ; 

(4)  if  an  intending  wife  of  previously  unblemished  moral 
character  has  been  seduced  by  the  intending  husband,  she  may,  in 
the  event  of  her  being  entitled  to  compensation  for  her  pecuniary 
loss  on  either  of  the  grounds  staited  sub  (2)  or  (3),  claim  damages 
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in  respect  of  the  seduction,  in  addition  to  the  compensation  for 
pecuniary  loss ;  the  claim  for  damages  cannot  be  assigned  to 
another  and  is  not  transmissible  on  death,  except  in  so  far  as  it 
has  been  admitted  by  express  agreement  or  asserted  by  the 
institution  of  legal  proceedings  ; 

(5)  in  any  case  in  which  the  promised  marriage  from  any 
cause  whatsoever  does  not  take  place,  either  party — whether 
entitled  to  compensation  or  damages  under  any  of  the  rules 
stated  above  or  otherwise — may  claim  from  the  other  party 
a  return  of  all  gifts  and  of  all  tokens  symbolic  of  the  engage- 
ment in  accordance  with  the  rales  as  to  unjustified  benefits  (298), 
unless  the  contrary  has  been  agreed  upon  ;  such  an  agreement  to 
the  contrary  is  presumed  in  any  case  in  which  the  death  of  one 
of  the  parties  prevents  the  marriage  ; 

(6)  all  claims  for  compensation,  damages,  or  return  of  gifts 
or  tokens,  are  barred  after  the  lapse  of  two  years  from  the  date 
of  the  rescission  of  the  agreement  ^ — B.G.B.  1297-1302. 

2.  Etjles  as  to  Celebration  of  Makkiage 

408.  The  German  rules  as  to  the  celebration  of  marriages  are 
applicable  to  all  marriages  celebrated  within  the  German  Empire, 
whether  the  spouses  be  of  German  nationality  or  otherwise  ^ — 
E.G.  13  (3). 

The  same  rules  apply  to  marriages  between  Germans  celebrated 
outside  of  the  German  Empire  by  German  consuls  or  other  officials 
authorized  to  celebrate  marriages  under  the  Imperial  Statute  of 
1870  (as  modified  by  E.G.  40). 

On  the  other  hand,  German  law  considers  the  marriage  of 

'  A  somewhat  anomalous  rule  entitles  the  parents  of  the  aggrieved  party, 
or  any  other  persons  acting  in  their  place,  to  compensation  for  any  disburse- 
ments made  or  undertaken  in  connexion  with  the  promised  marriage — B.G.B. 
1298  (1).  The  cost  of  the  wedding  dress  and  of  the  wedding  cake  must  be 
repaid  to  the  bride  or  to  her  parents,  but  the  bride's  wounded  feelings — 
except  in  the  case  of  seduction — are  not  heeded  by  German  law. 

^  There  are  certain  international  treaties  sanctioning  the  celebration  of 
marriages  in  Germany  between  parties  of  whom  neither  is  a  German  subject 
by  the  diplomatic  agent  or  consul  of  the  country  of  which  one  of  the  parties 
is  a  subject.  No  such  treaty  exists  between  Germany  and  Great  Britain. 
The  marriage  between  two  subjects  of  any  State  which  is  a  party  to  the 
Hague  Convention,  celebrated  before  the  consul  or  diplomatic  representative 
of  such  State,  is  also  recognized,  subject  to  certain  restrictions  (see  Art.  6  of 
the  Convention  as  to  form  of  marriage). 
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a  German  celebrated  outside  the  German  Empire  as  duly  cele- 
bratedj  if  it  is  celebrated  in  accordance  with  the  law  of  the  place 
of  celebration  2_E.G.  11  (1). 

The  German  rules  ^  recognize  civil  marriage  exclusively.  The 
marriage  is  effected  by  the  declaration  of  the  parties  made 
before  the  competent  registration  official  [Standesheamter  *),  and 
in  the  presence  of  each  other  expressing  their  intention  to  be 
married  to  each  other.  The  parties  must  make  these  declara- 
tions in  person,  and  they  must  be  unconditional  and  not  subject 
to  any  stipulation  as  to  time.  The  registration  official  must  be 
willing  to  receive  the  declarations.  Two  witnesses  of  full  age 
must  be  present.  The  official  must  ask  each  of  the  parties 
whether  he  or  she  will  marry  the  other,  and  on  their  answer  in 
the  affirmative  declare  them  duly  married  spouses,  and  make  the 
appropriate  entry  in  the  register — B.G.B.  1317,  1318. 

The  marriage  must  be  preceded  by  a  public  notice  {Aufgehot)  to 
be  effected  in  the  prescribed  manner  and  subject  to  the  previous 
presentation  of  certain  prescribed  documents — B.G.B.  1316,^ 

In  the  majority  of  cases  a  religious  marriage  ceremony  follows 
the  civil  marriage,  but  the  celebration  of  a  religious  marriage 
ceremony  by  any  clergyman  or  minister  who  has  not  satisfied 
himself  of  the  fact  that  the  civil  marriage  has  taken  place  is  a 

^  As  shown  below  a  marriage  celebrated  in  Germany  must  be  solemnized 
before  a  competent  civil  official,  but  a  marriage  celebi-ated  outside  Germany 
before  a  minister  of  religion  or  even  in  the  irregular  Pre-Tridentine  (Scotch) 
form  is  not  invalid  on  the  ground  of  informality  if  it  is  solemnized  in  a  form 
which  is  lawful  in  the  place  6f  celebration. 

'  As  to  the  effect  of  a  disregard  of  any  of  the  rules  see  410. 

'  He  must  be  a  duly  appointed  registration  ofSeial ;  but  a  person  publicly 
exercising  the  functions  of  such  an  ofScial,  without  having  been  appointed  as 
such,  is  deemed  competent  unless  the  absence  of  authority  is  known  to  both 
parties — B.G.B.  1319.  The  registration  official  must  also  have  local  juris- 
diction, but  the  absence  of  such  jurisdiction  is  not  deemed  one  of  the  fatal 
defects  by  which  the  marriage  is  invalidated — B.G.B.  1320,  1321,  and  see 
B.6.B.  1324  (1). 

^  The  special  requirements  as  to  the  public  notice,  and  as  to  certain  other 
mattei-3  connected  with  the  celebration  of  marriages  and  its  registration,  are 
contained  in  the  Personal  Status  Act  of  1875  ss.  44-50.  A  member  of  the 
armed  forces,  or  an  official  who  according  to  the  law  of  his  State  cannot  marry 
without  the  permission  of  the  competent  authority,  must  produce  such 
permission.  A  foreigner  who,  according  to  the  law  of  the  German  State  in 
which  the  marriage  is  celebrated,  requires  any  licence  or  testimonial  on  the 
part  of  his  home  authorities  must  produce  such  licence  or  testimonial — 
B.G.B.  1315. 
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criminal  offence,  except  in  a  case  in  whicli  one  o£  the  parties  is 
mortally  ill — Personal  Status  Act  of  1875  s.  &7 ,  as  modified  by 
E.G.  46.  iii. 

The  rules  of  the  B.G.B.  as  to  marriage  are  not  intended  to 
interfere  with  the  duties  imposed  by  any  religious  denomination  on 
its  members — B.G.B.  1588.  The  refusal  of  one  of  the  parties  to 
allow  a  religious  marriage  ceremony  to  be  performed  is  therefore 
a  '  cogent  ground '  entitling  the  other  party  to  refuse  the  per- 
formance of  the  agreement  to  marry — 407  rule  (3) ;  if  the  refusal 
to  take  part  in  a  religious  ceremony  is  not  communicated  to  the 
other  party  before  the  celebration  of  the  civil  marriage,  it  may 
entitle  such  other  party  to  obtain  a  decree  of  nullity  on  the 
ground  mentioned  sub  411  (2)  {d). 

The  simplicity  of  the  German  rules  as  to  the  celebration  of 
marriage  contrasts  very  favourably  with  the  complicated  rules 
of  English  law,  which  allow  four  distinct  forms  of  marriage : 

(1)  marriage  according  to  the  rites  of  the  Church  of  England ; 

(2)  marriage  according  to  the  usages  of  Jews  or  Quakers ;  (3) 
marriage  before  a  duly  authorized  Roman  Catholic  Priest  or 
Nonconformist  Minister  in  a  registered  building ;  (4)  marriage 
at  a  Superintendent  Registrar's  Ofiice  without  religious  cere- 
mony ;  there  being  also  considerable  variety  as  to  the  mode  of 
obtaining  the  preliminary  authorization  to  marriage, 

3.    ClECUMSTANCES   AFFECTING  THE    VALIDITY    OF   MaKKIAGES 

a.   General  Observations. 

409.  The  circumstances  which  affect  the  validity  of  a  mar- 
riage according  to  German  law  may  be  divided  into  three 
classes :  (1)  fatal  defects  in  the  marriage  ceremony ;  (2)  public 
severing  impediments  (viz.  impediments  which  give  rise  to  pro- 
ceedings for  nullity  by  the  public  authorities  if  they  come  to 
their  notice);  (3)  private  severing  impediments  (viz.  impedi- 
ments which  do  not  give  rise  to  nullity  proceedings  unless  one 
of  the  spouses  takes  proceedings). 

The  impediments  called  '  hindering  impediments '  do  not  in 
any  case  affect  the  validity  of  a  marriage  after  its  celebration. 
(1)  Absolute  nullity. 

A  fatal  defect  in  the  marriage  ceremony  brings  about  the 
nullity  of  the  marriage  in  the  sense  in  which  the  word  '  nullity ' 
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is  generally  used  in  German  (90)  and  in  English  law.     This 
nullity  may  be  described  as  '  absolute '  nullity — B.G.B.  1324. 

(2)  Relative  nullity. 

A  public  severing  impediment  brings  about  a  nullity  o£  an 
entirely  different  kind,  which  may  be  described  as  '  relative '  nul- 
lity j  an  absolutely  void  marriage  is  o£  no  effect,  and  may  be 
disregarded  for  all  purposes  ;  a  marriage  relatively  void  has  the 
following  important  effects : 

(fl)  the  nullity  cannot  be  alleged  in  any  judicial  proceedings, 
before  it  has  been  established  by  a  judgment  of  the  competent 
Matrimonial  Court,  obtained  on  a  petition  for  nullity — B.G.B. 
1329 ;  C.P.O.  606 ; 

(5)  any  child  of  a  relatively  void  marriage  which  otherwise 
satisfies  the  requirements  of  legitimacy  (425),  is  deemed  legiti- 
mate, unless  the  relative  nuUity  of  the  marriage  was  known  to 
both  spouses  at  the  time  of  such  marriage — B.G.B.  1699  ; 

((?)  re-marriage  by  one  of  the  parties  before  the  pronouncement 
of  the  nullity  decree  constitutes  the  crime  of  bigamy  (St.G.B. 
171  as  modified  by  E.G.  34  V) ; 

{cl)  a  third  party  who  before  the  pronouncement  of  the  decree  of 
nullity  without  being  aware  of  the  relative  nullity  of  the  marriage 
enters  upon  any  transaction  to  which  one  of  the  spouses  is  a  party 
cannot  be  prejudiced  by  the  effect  of  the  decree — B.G.B.  1344 ; 

Illustration  :  The  wife  pledges  her  husband^s  credit  in  a  case 
in  which  a  lawful  wife  has  authority  to  do  so.  The  husband  is 
bound  notwithstanding  the  fact  that  at  a  subsequent  period  the 
marriage  is  declared  void ; 

(e)  if  one  of  the  spouses  at  the  time  of  the  marriage  is  aware 
of  the  relative  nuUity,  while  the  other  is  not  aware  of  it  (e.  g.  if 
a  husband  at  the  age  of  20  allows  the  wife  to  believe  that  he 
is  of  full  age),  the  innocent  party  is,  on  the  pronouncement  of 
the  nullity  of  the  marriage,  entitled  to  the  same  pecuniary  rights 
as  an  innocent  spouse  on  the  pronouncement  of  a  divorce  decree 
—423  sub  (3)— B.G.B.  1345.^ 

'  If  a  spouse,  entitled  to  the  right  mentioned  in  the  text,  exercises  the 
same,  he  or  she  cannot  avail  himself  or  herself  of  the  other  pecuniary 
consequences  of  the  nullity  of  the  marriage  and  vice  versa.  The  spouse 
against  whom  the  right  is  available  may  require  the  other  spouse  to  decide 
within  a  specified  reasonable  period,  whether  he  or  she  wishes  to  be  treated 

ii2 
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In  all  other  respects  a  marriage  relatively  void  is  after  the  pro- 
nouncement of  the  nullity  treated  as  if  it  had  been  void  ah  initio. 

According  to  ordinary  English  terminology  the  nullity  which 
I  have  described  as  relative  nullity  would  be  described  as  '  void- 
ability \  but  German  law  reserves  the  equivalent  of  that  expression 
{AnfechtbarJceit)  for  cases  where  the  impediment  is  of  a  private 
nature,  and  remains  unnoticed  unless  one  of  the  spouses  takes 
proceedings.^ 

The  characteristic  feature  of  relative  nullity  as  distinguished 
from  voidability  is  the  fact,  that  proceedings  for  nullity  can 
be  taken  by  the  public  prosecutor  as  vindicator  of  the  public 
interest,  as  well  as  by  either  spouse  and  by  other  interested  parties 
— C.P.O.  632. 

(3)   Voidability. 

A  private  severing  impediment  causes  a  marriage  to  be  void- 
able at  the  option  of  the  spouse  who  has  the  right  of  avoidance 
or  of  the  statutory  agent  of  such  spouse.  The  right  to  avoidance 
is  lost  by  the  death  of  the  party  entitled  thereto  or  by  the  lapse 
of  six  months  from  a  date  which  varies  according  to  the  nature 
of  the  impediment.  During  the  lifetime  of  the  spouse  affected 
by  the  impediment  it  is  exercised  by  means  of  proceedings  in  the 
Matrimonial  Court ;  after  the  death  of  such  spouse  a  declaration 
on  the  part  of  the  avoiding  party  communicated  to  the  competent 
Probate  Courl^468  sub  (7)— is  sufficient  »— B.G.B.  1338, 1339, 
1340,  1341,  1342. 

If  the  avoidance  is  duly  effected,  the  consequences  are  the 
same  in  every  respect  as  the  consequences  of  a  decree  of  nullity 
pronounced  in  the  case  of  a  relatively  void  marriage ;  the  mar- 
riage is  treated  as  if  it  had  been  void  ah  initio — B.G.B.  1343  (1). 

as  a  divorced  person  or  to  abide  by  the  ordinary  consequences  of  nullity — ; 
B.G.B.  1347. 

"  As  regards  English  marriages  the  term  '  nullity '  is  sometimes  used  in 
an  ambiguous  sense.  Thus  impotence  is  stated  to  be  a  ground  of  '  nullity ', 
whilst  such  an  impediment  in  reality  only  causes  voidability  (see  Cavell  v. 
Prince  L.  R.  1  Ex.  246). 

'  After  the  communication  of  the  declaration  to  the  competent  Probate 
Court  the  marriage  may  be  treated  as  invalid,  in  so  far  as  the  declarant  was 
in  fact  entitled  to  avoid  the  marriage  ;  but  it  is  open  to  any  other  party  to 
contest  the  validity  of  the  avoidance  ;  in  a  case  in  which  proceedings  in  the 
Matrimonial  Court  are  necessary  the  marriage  cannot  be  treated  as  voidable 
or  void  before  judgment — B.G.B.  1343  (2). 
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The  knowledge  o£  the  voidability  has  the  same  effect  as  the 
knowledge  of  the  relative  nullity.* 

b.  Fatal  Defects  in  Marriage  Ceremony. 

410.  The  following  irregularities  are  deemed  fatal  defects  in 
the  case  of  any  marriage  celebrated  in  Germany  : 

(a)  disregard  of  the  rule  that  the  declarations  of  the  parties 
must  be  made  before  a  person  deemed  to  be  a  competent  official 
under  the  rule  stated  above — 408  note  4 ; 

{h)  disregard  of  the  rule  requiring  the  parties  to  make  their 
declarations  in  person  and  in  the  presence  of  each  other ; 

(e)  disregard  of  the  rule  that  the  registration  official  must  be 
willing  to  receive  the  declarations  ^ — B.G.B.  1324  (1). 

If,  howeverj  the  marriage  is  registered,  notwithstanding  any  of 
the  above-mentioned  irregularities,  the  fatal  defect  is  cured  by 
the  continuous  cohabitation  of  the  parties  as  husband  and  wife 
during  a  prescribed  period  of  time  ^ ;  the  period  ceases  to  run 
on  the  institution  of  nullity  proceedings — B.G.B.  1324  (2). 

c.   Impediments. 

■    (1)  Puhlic  severing  impediments. 

411.  The  following  impediments  cause  the  'relative  nullity'  of 
a  marriage : 

*  A  party  avoiding  the  marriage  on  the  ground  of  his  consent  having  been 
extorted  by  unlawful  threats,  has  the  same  rights  as  the  innocent  party  in 
a  case  of  nullity  known  to  the  other  party  at  the  time  of  the  marriage — see 
above  sub  (2)  (e)  ;  if  on  the  other  hand  the  marriage  is  avoided  on  the  ground 
of  mistake  the  rights  in  question  inure  in  favour  of  the  person  about  whose 
identity  or  qualities  the  mistake  was  made — B.Gr.B.  1346. 

1  The  fact  that  the  declarations  are  not  made  in  the  prescribed  locality  is 
not  a  fatal  defect ;  if  therefore  a  registration  official  declares  himself  willing 
to  receive  the  declaration  of  the  parties  in  any  place  of  entertainment  or  in 
the  open  air,  the  parties  if  making  the  required  declaration  are  validly 
married  ;  the  official  would  of  course  be  subject  to  severe  punishment  for 
his  disregard  of  the  rules.  The  non-observance  of  any  of  the  rules  as  to  the 
celebration  of  the  marriage  other  than  those  mentioned  above  (e.g.  the  rules 
as  to  public  notice,  as  to  the  local  jurisdiction  of  the  official,  as  to  the  place 
of  celebration,  as  to  the  presence  of  witnesses,  as  to  the  question  to  be 
addressed  to  the  parties,  and  as  to  the  official's  duty  to  declare  them  husband 
and  wife)  does  not  constitute  a  fatal  defect. 

^  The  normal  period  is  ten  years,  but  if  one  of  the  parties  dies  before  the 
lapse  of  ten  years,  the  period  down  to  such  death  is  deemed  sufficient,  if  at 
least  three  years  have  elapsed  from  the  date  of  the  marriage — B.G.B.  1324  (2). 
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{a)  the  incapacity  (93)  or  temporary  mental  aberration  of 
one  of  the  parties  at  the  time  of  the  marriage  ^ — B.G.B.  1323, 
1325; 

{fj)  the  subsistence  at  the  time  of  the  marriage  of  a  previous 
valid  marriage  between  one  of  the  parties  and  another  person  ^ — 
B.G.B.  1309,  1323,  1326; 

(c)  certain  specified  kinds  of  relationship  between  the  parties  ^ 
—B.G.B.  1310  (1)  (3),  1323,  1327; 

(d)  the  previous  adultery  of  the  parties,  if  the  former  marriage 
of  one  of  them  was  dissolved  on  the  ground  of  such  adultery  * — 
B.G.B.  1312  (1),  1323,  1328. 

(2)  Private  severing  impediments. 

The  following  impediments  cause  the  voidability  of  a  marriage  : 
{a)  the  absence  of  the  authorization  of  the  statutory  agent  of 

'  The  marriage  is  deemed  valid  ah  initio,  if  confirmed  after  the  cesser  of  the 
incapacity,  or  mental  aberration,  and  before  the  pronouncement  of  the  decree 
of  nullity,  or  of  the  dissolution  of  the  marriage — B.G.B.  1325  (2)  ;  if  the 
confirming  party  is  of  restricted  capacity  and  confirms  without  the  authoriza- 
tion of  the  statutory  agent  the  marriage  ceases  to  be  void  and  becomes 
voidable— B.G.B.  1331. 

^  If  such  other  person  has  been  judicially  declared  to  be  dead  (45)  and  one 
of  the  parties  at  least  is  ignorant  of  the  fact  that  the  person  declared  dead  is 
actually  living,  the  re-marriage  is  not  rendered  void  by  such  fact  ;  the  re- 
marriage in  such  a  case  has  the  effect  of  dissolving  the  former  marriage. 
Either  of  the  parties  to  the  second  marriage,  not  having  at  the  time  of  sucli 
marriage  been  aware  of  the  fact  that  the  person  declared  dead  was  liviug, 
may  within  six  months  from  the  time  of  becoming  aware  of  such  fact  take 
proceedings  for  the  avoidance  of  the  second  marriage.  If  such  proceedings 
are  successful  the  other  party,  if  equally  innocent,  is  entitled  to  alimony  in 
the  same  way  as  an  innocent  divorced  person — 422  sub  (3) — B.G.B.  1348, 
1350, 1351. — As  to  the  effect  of  an  action  claiming  the  annulment  of  a  judicial 
declaration  of  death  see  B.G.B.  1349. 

'  Marriages  between  the  following  classes  of  relatives  are  relatively  void  : 
Descendant  and  ascendant ;  relatives  by  marriage  (424)  in  the  ascending  or 
descending  line ;  brother  and  sister  of  the  whole  or  half  blood.  An  ille- 
gitimate child  and  his  issue  are  deemed  to  be  descendants  of  the  putative 
father  and  of  his  ancestors  for  the  purpose  of  this  rule— B.G.B.  1310  (1)  (3). 
Marriages  between  certain  other  classes  of  relatives  are  also  forbidden,  but 
in  their  case  the  impediment  is  merely  of  a  hindering  nature  (see  below 
note  14). 

*  The  Government  of  the  State  of  which  the  divorced  party  is  a  subject  may 
grant  dispensation  from  this  impediment.  If  the  dispensation  is  granted 
after  the  re-marriage  it  has  a  retrospective  effect — B.G.B.  1312  (2),  1322, 
1328  (2). 
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one  of  the  parties  where  such  party  is  of  restricted  capacity  (94) 
at  the  time  of  the  marriage— B.G.B.  1304,  1330,  1331  ^  ; 

(b)  the  ignorance  of  one  of  the  parties  as  to  the  nature  of  the 
ceremony  or  as  to  the  effect  of  the  declaration  made  before  the 
registration  official— B.G.B.  1330,  1332  ; 

(c)  the  mistake  of  one  of  the  parties  as  to  essential  personal 
qualities  of  the  other  party «— B.G.B.  1330,  1333 ; 

(d)  the  fact  that  one  of  the  parties  was  induced  to  marry  the 
other  under  the  influence  of  misrepresentation  as  to  essential 
circumstances ''  (not  being  circumstances  of  a  pecuniary  nature) 
made  by  or  with  the  knowledge  of  the  other  party,  or  of  un- 
lawful threats  on  the  part  of  the  other  party  or  any  other  person 
—B.G.B.  1330,  1334,  1335 ; 

(e)  the  fact  that  a  party  to  a  previous  marriage  who  was 
judicially  declared  to  be  dead  (45)  and  believed  to  be  dead  at  the 
time  of  the  marriage  is  subsequently  found  to  be  living  (see  above 
note2)— B.G.B.  1330,  1350. 

The  right  of  avoidance  may  be  exercised  as  follows  :  (1)  in  the 
cases  mentioned  sub  (a)  and  (i)  by  the  party  under  disability ; 
(2)  in  the  cases  mentioned  sub  (c)  and  (d)  by  the  party  induced  by 
mistake,  misrepresentation,  or  unlawful  threats ;  (3)  in  the  ease 
mentioned  sub  (e)  by  either  party »— B.G.B.  1331-1335,  1350. 

The  right  to  avoid  a  marriage  on  the  ground  of  the  absence  of 
the  authorization  of  the  statutory  agent  can,  while  the  disability 
continues,  be  exercised  exclusively  by  the  statutory  agent.  Thus 
a  father,  whose  infant  son  has  married  without  his  authorization, 

"  Confirmation  of  the  marriage  by  the  statutory  agent  while  the  restriction 
continues,  or  by  the  party  concerned  after  its  removal,  bars  the  right  of 
avoidance.  The  confirmation  by  the  statutory  agent  may  in  certain  events 
be  replaced  by  judicial  confirmation — B.G.B.  1337. 

°  Only  such  personal  qualities  are  considered  essential  as  would  on 
a  proper  consideration  of  the  matter  have  induced  the  party  concerned  to 
refuse  the  marriage.  (Impotence  is  not  in  itself  an  impediment,  but  the 
ignorance  of  the  other  party  as  to  its  existence  would  be  deemed  a  mistake 
as  to  an  essential  personal  quality.) 

'  The  definition  of  what  is  essential  is  the  same  as  that  given  above  in 
respect  of  essential  qualities ;  misrepresentation  as  to  outside  circumstances 
(e.g.  as  to  the  consent  of  the  parents  of  one  of  the  spouses  or  as  to  the  inten- 
tion to  have  a  religious  marriage)  may  be  essential. 

'  Confirmation  of  the  marriage  after  knowledge  of  the  true  facts,  as  well  as 
the  death  of  one  of  the  parties,  bars  the  right  in  the  last-mentioned  case — 
B.G.B.  1350  (2). 
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can  alone  exercise  the  right  of  avoidance  while  the  son  remains 
under  agei*— B.G.B.  1336  (2). 

(3)  Hindering  impediments. 

The  following  impediments  ought,  if  discovered,  to  prevent 
the  celebration  of  a  marriage,  but  do  not  affect  the  validity  of 
a  marriage  which  has  been  solemnized  notwithstanding  their 
existence :  {a)  insufficient  age  ^" ;  {h)  the  absence  of  the  required 
parental  authorization  in  the  case  of  persons  below  the  age  of  21  ^^; 
(c)  the  insufficiency  of  the  time  of  widowhood  in  the  case  of  a  woman 
previously  married  ^^ ;  (d)  the  non-observance  of  the  rules  for  the 
protection  of  the  property  of  the  children  of  a  previous  marriage^^; 

°  If  a  person  under  total  incapacity  is  on  any  ground  entitled  to  avoid 
his  marriage,  his  statutory  agent  may  act  on  his  behalf.  If  a  person  of 
restricted  capacity  is  on  any  ground  other  than  the  absence  of  the  required 
authorization  entitled  to  avoid  his  marriage  he  may  exercise  such  right 
without  the  concurrence  of  the  statutory  agent — B.G.B.  1336. 

'"  A  man  may  not  marry  during  infancy,  a  woman  may  not  marry  before 
attaining  the  age  of  16 ;  this  rule  is  independent  of  the  rule  as  to  the 
necessity  of  the  authorization  of  the  statutory  agent ;  even  with  such 
authorization  the  marriage  ought  not  to  be  solemnized  if  either  party  is 
under  the  required  age.  In  the  case  of  a  woman  dispensation  from  the 
rule  as  to  age  may  be  granted  by  the  Government  of  the  State  of  which  she 
is  a  subject— B.G.B.  1303,  1322  (1). 

''  The  father  or  adopter  of  a  child  who  has  not  attained  the  age  of  21  must 
give  his  authorization  to  the  marriage  ;  in  certain  specified  events  the 
mother  is  substituted  for  the  father.  As  a  general  rule  the  person  required 
to  give  the  authorization  is  also  the  statutory  agent  and  the  two  require- 
ments coincide  in  such  a.  case  ;  but  where  the  parental  power  of  the  parent 
in  question  is  suspended  or  has  been  forfeited  (442),  his  authorization  is 
required  as  well  as  that  of  the  statutory  agent.  A  man  who  has  been 
declared  to  be  of  full  age  before  having  attained  the  age  of  21  years  (see  27) 
may  marry  without  the  authorization  of  any  statutory  agent,  but  as  long  as  he 
has  not  attained  the  age  of  21  years  the  marriage  ought  not  to  be  solemnized 
without  the  parental  authorization.  The  absence  of  the  authorization  of  the 
statutory  agent  in  any  case  in  which  it  is  required  makes  the  marriage  void- 
able, as  mentioned  above,  but  the  absence  of  the  parental  authorization 
as  such  is  merely  in  the  nature  of  a  hindering  impediment.  It  may  be 
replaced  by  an  order  of  the  Guardianship  Court — B.G.B.  1305-1308. 

1^  A  woman  is  not  allowed  to  re-marry  before  the  expiration  of  ten  months 
after  the  dissolution  of  her  previous  marriage  or  after  the  date  of  the  order 
declaring  the  nullity  of  such  previous  marriage — B.G.B.  1313  (1).  Dispensa- 
tion may  be  granted  by  the  Government  authorities  of  the  State  of  which  the 
woman  is  a  subject— B.G.B.  1313  (2),  1322. 

"  A  widower  or  widow  who  re-marries  must  in  certain  events  make  certain 
prescribed  arrangements  for  the  benefit  of  the  issue  of  the  previous  marriage — 
see  446  sub  (3) — and  must  in  every  case  produce  a  certificate  from  the 
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(e)  the  absence  of  the  licence  or  certificate  required  under  the 
law  of  the  particular  State  to  the  marriage  of  a  member  of  the 
armed  forces^  or  of  a  public  official,  or  of  the  subject  of  a  foreign 
State ;  (/')  the  existence  of  certain  specified  kinds  of  relationship 
between  the  parties  other  than  those  constituting  severing 
impediments"— B.G.B.  1310-1315. 

(4)   Coniparison  heiween  English  and  German  law. 
The  following  table  shows  the  effect  of  the  several  impedi- 
ments according  to  English  and  according  to  German  laws  ^°  : 

Impediments.  ^-^^"^  <»"'"''**"fl'  *"                 ^ff'"*  <^<:'>rding  to 
English  law.                          German  law. 

Incapacity."  Absolute  nullity.  Relative  nullity. 

Absence       of      required  Hindering        impedi-      Voidability. 

authorization."  ment. 

Bigamy.  Absolute  nullity.  Relative  nullity. 

Kinship  or  affinity  within  Absolute  nullity.  Relative  nullity. 
forbidden  degrees." 

Guardianship  Court  showing  either  that  the  prescribed  arrangements  have 
been  made  or  that  they  are  unnecessary — B.G.B.  1314. 

"  The  marriage  between  persons  of  whom  one  has  had  any  illicit  sexual 
connexion  with  any  ancestor  or  issue  of  the  other  is  prohibited  ;  marriage 
with  an  adopted  child  is  prohibited,  while  the  relationship  created  by  the 
adoption  remains  in  existence— B.G.B.  1310  (2),  1311. 

^°  I  have  purposely  refrained  from  comparing  the  rules  as  to  defects  in 
the  marriage  ceremony  or  in  the  preliminary  notices,  or  banns,  as  they  are 
of  much  smaller  practical  importance  than  the  impediments.  According 
to  English  law,  the  lex  fori  decides  what  is  a  defect  in  the  ceremony  and 
what  is  an  impediment  (Simouin  o.  Mallac  2  Sw.  &  Tr.  67 ;  Sottomayor  v. 
de  Barros  3  P.  D.  1),  but  according  to  German  law  an  impediment  considered 
as  such  by  the  personal  law  of  the  party  concerned  must  be  considered  an 
impediment  whatever  the  view  of  the  lex  fori  may  be  on  the  subject. 

"  Incapacity  due  to  mental  decease  is  recognized  as  an  impediment  in  both 
countries  ;  in  respect  to  the  incapacity  resulting  from  deficiency  of  age,  it 
will  be  remembered  that  in  Germany  total  incapacity  ceases  at  the  age  of  7, 
but  that  a  marriage  entered  upon  during  the  period  between  that  age  and 
the  attainment  of  full  age  (being  the  period  of  restricted  capacity)  is  voidable 
unless  authorized  or  confirmed  by  the  statutory  agent.  According  to  English 
law  infancy  is  not  a  severing  impediment  as  to  males  having  attained  the 
age  of  14,  or  females  having  attain  ed  the  age  of  12  at  the  time  of  the  marriage. 

"  As  shown  above  the  absence  of  the  authorization  of  the  statutory  agent 
to  the  marriage  of  a  person  of  restricted  capacity  is  a  private  severing  impedi- 
ment ;  the  absence  of  the  parental  authorization  in  a  case  where  the  parent 
is  not  the  statutory  agent,  or  where  the  party  in  question,  though  not  having 
attained  the  age  of  21,  has  been  declared  of  full  age  is  merely  a  hindering 
impediment ;  the  absence  of  the  licence  or  certificate  required  in  the  case  of 
the  marriage  of  a  member  of  the  armed  forces,  or  of  a  public  official,  or  of 
a  foreigner,  is  not  a  severing  impediment  in  any  case. 

1'  The  kinds  of  relationship  which  render  a  marriage  void  according  to 
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Impediments. 

Previous  adultery  of 
parties. 

Ignorance  as  to  nature  of 
ceremony." 

Mistake  as  to  essential 
personal  qualities. 

Impotence. 

Fraudulent  misrepresen- 
tation as  to  essential 
facts.  2» 

Duress. 

InsufBciency  of  interval 
after  previous  marriage. 

Disregard  of  rule  for  pro- 
tection of  children  of 
previous  mai-riage. 


Effect  according  to 
English  law. 
No  effect. 

Absolute  nullity. 

No  effect. 

Voidability. 
No  effect. 


Absolute  nullity. 
No  effect. 

No  effect. 


Effect  according  to 
German  law. 
Relative  nullity. 

Voidability. 

Voidability. 

No  effect. 
Voidability. 


Voidability. 
Hindering 

ment. 
Hindering 

ment. 


impedi- 
impedi- 


(5)  Conflict  of  laws  as  to  itnpediments. 

In  the  view  of  German  law  the  effect  of  an  impediment  is,  as 
to  each  of  the  spouses,  determined  by  the  law  of  the  State  of 
which  such  spouse  is  a  subject  at  the  time  of  the  marriage.^^  In 
so  far  as  the  law  of  such  State  refers  back  to  German  law, 
German  law  is  to  be  applied. 

Illustration :  A  British  subject  domiciled  in  Germany  marries 
his  deceased  wife^s  sister,  who  at  the  time  of  the  marriage  is 
a  German  subject.  German  law  asks  in  the  first  instance :  How 
would  an  English  Court  decide  as  to  the  validity  of  the  marriage 
under  the  circumstances  of  the  case  ?  The  answer  would  be 
that  an  English  Court  would  decide  according  to  the  law  of  the 
domicil,  viz.  German  law.  The  German  Court  would  therefore 
apply  German  law,  and  declare  the  marriage  valid. 

English  law  cover  a  much  wider  ground  than  those  which  have  the  corre- 
sponding effect  under  German  law ;  English  law  forbids,  and  German  law 
allows,  a  marriage  between  an  uncle  and  his  niece,  or  his  nephew's  widow  ; 
between  an  aunt  and  her  nephew  or  her  niece's  former  husband ;  between 
a  widower  and  his  deceased  wife's  sister,  or  his  deceased  brother's  wife ; 
between  a  widow  and  her  deceased  sister's  husband  or  her  deceased  husband's 
brother. 

^'  English  law  sees  in  such  ignorance  evidence  of  the  fact  that  there  was 
no  true  consent. 

"  See  Moss  ».  Moss  (1897)  P.  D.  263. 

^'  This  rule  is  laid  down  as  to  Germans  wherever  married  and  as  to  foreign 
subjects  married  in  Germany  by  E.G.  13  (1),  and  as  to  subjects  of  States 
belonging  to  the  Hague  Convention  by  the  Convention  relating  to  marriage 
art.  1  (see  however  articles  2  and  3). 
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According  to  the  general  rule  of  English  law  the  effect  of  an 
impediment  is,  as  to  each  spouse,  determined  by  the  law  of  the 
place  in  which  such  spouse  is  domiciled  at  the  time  of  the 
marriage. 

Illustration :  A  German  domiciled  in  England  marries  his 
deceased  wife's  sister  being  also  of  German  nationality.  In  the 
view  of  English  law  the  marriage  would  be  invalid. 

The  general  rule  of  English  law  is,  however,  subject  to  certain 
important  modifications,  owing  to  the  fact  that,  according  to 
English  law,  the  lex  fori  may  prevent  the  application  of  the 
personal  law.  English  Courts  hold  that  the  lex  fori  and  not 
the  personal  law  decides  the  question  whether  the  violation  of 
a  particular  rule  constitutes  a  severing  impediment  or  is  merely 
a  defect  in  the  marriage  ceremony,  and  it  has  been  decided 
accordingly  that  the  absence  of  the  consent  required  by  the 
personal  law  of  either  spouse  is  not  deemed  a  ground  of  nullity 
by  an  English  Court  though  treated  as  such  by  the  personal  law 
of  the  party  concerned  (Simonin  v.  Mallac  2  Sw.  &  Tr.  67 — see 
Sottomayor  v.  Barros  3  P.  D.  1,  7). 

Illustration :  A  German  subject  of  the  age  of  20,  without  the 
authorization  of  his  father  (being  his  statutory  agent),  marries 
a  German,  both  parties  being  domiciled  in  Germany.  The 
father  obtains  a  declaration  of  nullity  in  the  Competent  German 
Court.     An  English  Court  would  hold  the  marriage  to  be  valid. 

The  lex  fori  may  further,  according  to  the  view  held  in 
England,  prevent  the  application  of  the  personal  law,  if  the 
personal  law  recognizes  impediments  of  a  kind  to  which  English 
Courts  refuse  recognition  (Dicey,  Conflict  of  Laws,  p.  647). 
Thus  English  Courts  do  not  recognize  impediments  of  a  penal 
nature,  though  recognized  as  such  by  the  law  which  would 
otherwise  be  applicable  (Scott?;.  Attorney- General  11  P.  D.  128, 
as  explained  by  Warter  v.  Warter  15  P.  D.  152). 

Illustration :  A,  having  been  divorced  from  his  wife  on  the 
ground  of  his  adultery  with  B,  marries  B,  both  A  and  B  being 
Germans  domiciled  in  Germany  at  the  time  of  the  marriage. 
A  German  Court  would  hold  such  a  marriage  to  be  void;  an 
English  Court  would  hold  it  to  be  valid. 
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4.    EpfECTS  OF  Maeeiage 
A.    Geneeal  Effects 

412.  Tlie  effects  of  marriage  are  treated  under  two  heads; 
the  general  effects  being  distinguished  from  the  effects  described 
under  the  collective  name  of  matrimonial  regime  {ehelicheg 
Giilerrecht). 

The  following  are  the  general  effects : 

(1)    Conjugal  community. 

Both  spouses  are  bound  to  live  together  in  conjugal  com- 
munity {eheliche  Lehensgemeinschaft),  which  includes  not  only 
physical  cohabitation  but  also  a  joint  participation  in  all  the 
affairs  of  life  {consortium  omnis  vitae) — B.G.B.  1353  (1).^  An 
action  for  the  restitution  of  the  conjugal  community  is  therefore 
the  proper  remedy  in  all  cases  in  which  one  of  the  spouses  fails  to 
perform  any  general  duty  owing  by  one  spouse  to  another  (R.G. 
vol.  51  p.  185).  A  demand  for  the  restitution  of  the  conjugal 
community  may  be  resisted  so  far  as  under  the  circumstances 
it  constitutes  an  abuse  of  the  right,  or  in  so  far  as  the  spouse 
to  whom  the  demand  is  addressed  is  entitled  to  claim  a  divorce 
—B.G.B.  1353. 

A  judgment  for  the  restitution  of  the  conjugal  community 
has  an  effect  similar  to  that  of  an  English  decree  for  restitution 
of  conjugal  rights  (see  Matrimonial  Causes  Act  1884).  Such 
a  judgment  cannot  be  enforced  by  attachment  or  otherwise,  but 
failure  to  comply  with  it,  if  wilfully  persisted  in  for  a  year,  is 
deemed  wilful  desertion— C.P.O.  888  (2) ;  B.G.B.  1567. 

(2)    Wifes  duty  of  obedience. 

In  all  matters  relating  to  the  common  affairs  of  life,  including 
the  choice  of  the  place  of  abode,  the  husband's  decision  is  binding 
on  the  wife,  but  so  that  the  wife  is  not  bound  to  obey  in  so  far 
as  the  husband's  decision  constitutes  an  abuse  of  his  rights — 
B.G.B.  1354. 

•  An  agreement  for  separation  between  the  spouses  is  void,  as  being  contra 
bonos  tnores. 
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(3)   Wifes  surname. 

The  wife  is  entitled  to,  and  bound  to,  assume  the  husband's 
surname — B.G.B.  1355.  If,  however,  she  continues  the  use 
of  her  maiden  name  under  any  circumstances  under  which  it 
is  customary  to  do  so  (e.  g.  if  she  has  a  professional  or  literary 
reputation  under  her  maiden  name  and  continues  to  use  the 
name  in  the  exercise  of  her  profession  or  calling),  the  husband's 
insistence  on  the  use  of  his  name  would  constitute  an  abuse  of 
his  right. 

(4)    Wife's  right  to  manage  JiouseJiold  matters. 

Notwithstanding  the  husband's  power  to  decide  the  general 
questions  mentioned  sub  (2),  the  wife  is  entitled  and  bound  to 
direct  the  affairs  concerning  the  joint  household.  She  is  bound 
to  give  her  personal  services  in  household  matters,  and  also  in 
her  husband's  business,  in  so  far  as  such  services  are  usually 
given  under  the  circumstances  under  which  the  spouses  are 
living— B.G.B.  1356. 

(5)    Wife's  implied  power  of  agency. 

The  wife  has  an  implied  power  to  bind  the  husband's  credit 
in  all  matters  within  the  scope  of  her  household  management, 
unless  the  contrary  is  apparent  from  the  surrounding  circum- 
stances. This  power  is  technically  described  as  the  '  power  of 
the  keys '  {SchlusselgewaW).  The  power  of  the  keys  may,  as 
between  the  husband  and  wife,  be  restricted  or  excluded  in  such 
manner  as  the  husband  thinks  fit,  but  the  restriction  or  exclusion 
of  the  power  may  be  removed  by  an  order  of  the  Guardianship 
Court  if  it  constitutes  an  abuse  of  the  husband's  rights.  Third 
parties  are  not  affected  by  any  restriction  or  exclusion  of  the 
right  unless  the  same  is  duly  registered  in  the  marriage  property 
register  (413)— B.G.B.  1357. 

(6)    Wife's  power  of  contracting. 

The  restrictions  as  to  power  of  a  married  woman  to  bind 
herself  by  contracts  which  were  in  existence  prior  to  1900  in 
several  parts  of  Germany,  and  which  still  exist  in  France  (see 
Code  Civil  s.  1125),  have  been  entirely  repealed  by  the  B.G.B. 
Whatever  the  matrimonial  regime  may  be,  a  wife  has  unrestricted 
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powers  to  incur  obligationSj  but  an  obligation  incurred  without 
the  husband's  concurrence  cannot,  as  a  general  rule^  be  enforced 
against  any  property  which  under  the  matrimonial  regime 
affecting  the  particular  parties  comes  under  the  husband's 
management. 

(7)    Husband's  power  to  determine  wife's  agreements  for 
personal  services. 

The  Guardianship  Court  may  authorize  a  husband  to  deter- 
mine, without  previous  notice,  any  agreement  for  personal 
services  on  the  wife's  part  if,  in  the  view  of  the  Court,  the 
wife's  continuing  to  give  such  service  would  injure  the  conjugal 
interests,  but  an  agreement  entered  upon  with  the  husband's 
assent  or,  in  the  case  of  his  absence,  incapacity,  or  unreasonable 
refusal,  with  the  leave  of  the  Guardianship  Court,  cannot  be 
terminated  in  this  manner — B.G.B.  1358. 

(8)    Diligence  to  he  applied  hy  spouses. 

Each  of  the  spouses  must  in  the  performance  of  the  duties 
incident  to  the  conjugal  relation  apply  the  same  degree  of  dili- 
gence as  he  is  accustomed  to  give  to  his  own  affairs  (148) — 
B.G.B.  1359. 

(9)    Mutual  duties  as  to  maintenance. 

The  husband  must  maintain  his  wife  in  accordance  with  his 
station  in  life,  his  means,  and  his  earning  powers.  The  wife, 
in  the  event  of  the  husband  being  unable  to  maintain  himself, 
must  maintain  him  in  accordance  with  his  station  in  life,  in  so 
far  as  this  can  be  done  having  regard  to  her  means  and  earning 
powers.  If  the  husband  and  wife  are  living  together,  mainten- 
ance has  to  be  supplied  in  kind  in  the  manner  suitable  to  the 
circumstances  of  the  conjugal  community.^  If  the  husband  and 
wife  are  justifiably  living  apart  (e.  g.  in  a  case  where  the  claim 
for  the  restitution  of  the  conjugal  community  would  be  an  abuse 
of  the  rights  of  the  party  asserting  the  claim),  maintenance  has 
to  be  supplied  by  means  of  the  payment  of  an  annuity,  and  the 

°  The  rules  as  to  past  and  future  maintenance,  and  as  to  funeral  expenses, 
are  the  same  as  those  applicable  in  the  case  of  kindred  entitled  to  mainten- 
ance (433)— B.G.B.  1360  (3). 
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husband  has  in  such  a  case  also  to  supply  the  wife — as  far  as 
possible  and  necessary — with  the  household  utensils  required  by 
her.  The  husband  of  a  wife  living  apart  from  him  may  be 
wholly  or  partly  dispensed  from  his  duty  to  maintain  his  wife, 
in  so  far  as  such  dispensation  seems  equitable  under  their  mutual 
circumstances— B.G.B.  1360,  1361. 

(10)  Preswmpiioti  as  to  property. 

It  is  presumed  as  between  the  husband  and  his  creditors  that 
all  movable  things  not  serving  exclusively  for  the  wife's  personal 
use  or  ornament,  and  all  negotiable  instruments  issued  to  bearer, 
or  issued  to  order  and  indorsed  in  blank,  being  in  the  possession 
of  one  of  the  spouses  or  in  their  joint  possession,  belong  to  the 
husband.  Things  serving  exclusively  for  the  wife's  personal 
use  and  ornament  are  as  between  husband  and  wife,  and  also  as 
between  the  husband  and  wife  and  their  respective  creditors, 
presumed  to  belong  to  the  wife — B.G.B.  1362. 

(11)  ^v,le  as  to  conflict  of  laws. 

The  general  effects  of  marriage  in  the  view  of  German  law 
depend  on  the  law  of  the  State  of  which  the  husband  is  a  subject 
for  the  time  being ;  they  are  therefore  modified  by  a  change  of 
nationality,  but  they  are  not  affected  by  a  mere  change  of 
domicil.  An  exception  from  the  rule  occurs  where  a  husband 
leaves  his  wife  under  circumstances  in  which  she  is  not  bound  to 
follow  him,  and  loses  his  German  nationality  while  the  wife 
retains  it.  In  such  a  case  a  German  Court  before  which  any 
question  arises  as  to  the  general  effects  of  the  marriage  of  the 
spouses  applies  German  law — E.G.  14. 

B.   Matrimonial  Regime 

a.  General  Kules. 

(1)  Meaning  of  expression. 

413.  The  expression  '  matrimonial  regime '  {eheliches  Giiter- 
recht,  Ehegilferrecht)  is  a  collective  description  of  the  effect  of 
a  marriage  on  the  property  owned  by  each  of  the  spouses  at  the 
date  of  the  marriage  or  acquired  at  a  subsequent  time.  These 
effects,  in  so  far  as  they  are  determined  by  the  statutory  pro- 
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visions  on  the  subject,  are  collectively  described  as  '  statutory- 
regime'  {gesetzliches  Gilterrechf) ;  in  so  far  as  the  statutory  effect 
is  displaced  by  marriage  contract  [Ekevertrag)  the  expression 
'  contractual  regime '  {vertragsmdasiges  Giiterrecht)  is  used. 

(2)  Disfinction  letween  riglits  acquired  under  matrimonial 
regime  and  riglits  acqvired  under  law  of  inheritance. 

The  rights  acquired  by  each  of  the  spouses  under  the  matri- 
monial regime  must  be  distinguished  from  the  rights  acquired 
under  the  law  of  inheritance.  The  rights  of  one  of  the  spouses 
under  the  matrimonial  regime  are  in  many  cases  without  prac- 
tical efPect  before  the  death  of  the  other  spouse ;  at  the  same 
time  such  rights  are  vested  rights  ab  initio,  while  the  rights 
acquired  under  the  law  of  inheritance,  as  a  matter  of  course,  do 
not  come  into  being  before  the  death  of  the  predeceasing  spouse. 

Illustration  :  H  (Husband)  and  W  ("Wife)  by  marriage  con- 
tract become  subject  to  the  regime  of  'community  of  movables', 
H  being  possessed  of  movables  of  the  aggregate  value  of  £10,000 ; 
W  being  possessed  of  movables  of  the  aggregate  value  of  £5,000 ; 
by  virtue  of  the  contract  and  the  marriage  the  property  of  K 
and  the  property  of  W  form  one  fund  of  the  aggregate  value  of 
£15,000,  each  of  the  spouses  being  entitled  to  one  moiety  of  the 
common  fund,  but  during  ^'s  life  the  movables  included  in  the 
common  fund  are  in  ^'s  power,  he  alone  being  entitled  to  receive 
the  income  and  to  deal  with  the  corpus.  H  dies  without  leaving 
issue,  having  by  his  will  given  his  whole  estate  to  a  brother; 
W  by  the  law  of  inheritance  is  entitled  to  a  compulsory  portion 
equal  to  one  half  of  K's  estate.  Assuming  the  corpus  of  the 
property  not  to  have  increased  or  decreased  during  the  marriage, 
and  assuming  all  debts  to  have  been  paid  in  ^'s  lifetime,  W  on 
Ws,  death,  by  virtue  of  the  marriage  contract,  becomes  entitled  in 
possession  to  her  moiety  of  the  common  fund,  while  under  the 
law  of  inheritance  she  becomes  entitled  to  half  the  remaining 
moiety  which  belongs  to  her  husband's  estate.^ 

^  The  distinction  is  important  from  the  point  of  view  of  private  interna- 
tional lavr,  inasmuch  as  the  matrimonial  regime  is  determined  in  accordance 
■with  the  husband's  personal  law  at  the  time  of  the  marriage,  while  the 
rights  arising  under  the  law  of  inheritance  are  determined  according  to  the 
personal  law,  to  which  the  deceased  spouse  is  subject  at  the  time  of  his 
death.  Illustration  :  If  K  and  W  under  the  circumstances  mentioned  above 
had,  after  their  marriage,  become  and  remained  domiciled  in  England  and 
acquired  British  nationality,  then,  in  the  German,  as  well  as  the  English 
view  of  the  case,  W  would  (notwithstanding  the  change  of  nationality  and 
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(3)  Matrimonial  regime  as  to  persons  married  before  1900. 

The  matrimonial  regime  afEecting  the  property  of  any  spouses 
married  before  January  1,  1900,  is  on  principle  determined  by 
the  law  which  was  in  force  at  the  time  of  the  marriage  in  the 
place  in  which  the  husband  was  then  domiciled/  but  statutory 
modifications  in  the  existing  regimes  may  be  introduced  by  State 
Legislation — E.G.  218.  In  all  the  more  important  German 
States  such  statutory  modifications  of  the  regimes  affecting 
parties  married  before  1900  have  been  brought  about.  It  will 
be  understood  that  the  rules  as  to  matrimonial  regime  stated 
below  are  those  referring  to  spouses  married  on  or  after 
January  1,  1900,  or  to  such  spouses  as  have  placed  themselves 
under  the  present  law  by  post-nuptial  marriage  contract. 

(4)  Relation  of  statutory  regime  to  contractual  regime. 

The  rules  of  the  statutory  regime  apply  except  ia  so  far 
as  they  are  modified  by  marriage  contract  (Ehevertrag).^  If 
the  contract  deals  with  all  the  matters  provided  for  by  the 
rules  of  the  statutory  regime,  the  latter  are  not  applied  ;  but  all 
matters  not  dealt  with  by  the  contract  are  governed  by  the 
statutory  rules,  unless  the  contract — as  it  may  do — expressly 
stipulates,  that  the  statutory  rules  are  to  be  excluded.  The 
statutory  rules  as  to  effect  of  marriage  on  property  belonging 
to  German  spouses  may  be  compared  to  the  regulations  of  an 
English  company,  which  are  those  laid  down  by  statute  (Table 
A  in  the  first  schedule  to  Companies  Act  1862)  except  in  so  far 

domicil)  be  entitled  to  her  moiety  of  the  common  fund — E.G.  15  ;  de  Niools 
V.  Curlier  (1900)  A.C.  21 ;  but  her  right  to  a  compulsory  portion  of  the 
husband's  estate,  being  the  other  moiety,  would  have  come  to  an  end.  The 
distinction  between  rights  derived  from  the  law  of  inheritance  and  rights 
derived  from  the  matrimonial  regime  under  the  present  German  law  is  clear 
under  any  circumstances,  but  under  some  of  the  old  German  systems,  it 
was  ft'equently  difficult  to  determine  to  which  class  a  particular  right 
belonged. 

^  The  new  law  allows  the  regime  to  be  altered  by  post-nuptial  marriage 
contract.  This  rule  is  maintained  even  in  cases  where  under  the  rules 
originally  applicable  post-nuptial  modifications  were  prohibited — as  was  the 
case  in  the  German  districts  governed  by  French  law — see  French  Civil  Code 
s.  1395 ;  E.G.  200. 

Every  contract — ante-nuptial  or  post-nuptial — dealing  with  the  mutual 
rights  of  the  spouses  as  to  any  property  owned  by  either  of  them  is  called 
a  '  marriage  contract '. 

SCHUSTER  K   k 


498  FAMILY   LAW 

as  they  are  expressly  excluded  or  modified  by  the  articles  of  the 
company. 

Any  third  party  is,  as  between  himself  and  either  of  the 
spouses,  entitled  to  assume  that  the  statutory  rules  apply, 
unless  at  the  time  when  the  particular  transaction  is  entered 
upon,  the  modification  or  exclusion  of  the  statutory  regime  is 
registered  in  the  prescribed  manner  in  the  marriage  property 
register  *  (GiiterrecJitsregister)  of  the  district  in  which  the  husband 
is  domiciled  at  such  time,  or  unless  such  modification  or  exclusion 
of  the  statutory  regime  is  known  to  such  third  party — B.G.B. 
1435,  1558-1563. 

(5)  Rules  as  to  conflict  of  laws. 

{a)  If  the  husband  at  the  date  of  the  marriage  is  a  German 
subject  the  regime  is  determined  by  German  law ; 

[b)  if  the  husband,  after  the  date  of  the  marriage,  becomes 
a  German  subject  or  establishes  his  domicil  within  the  German 
Empire,  the  matrimonial  regime  is  determined  by  the  law  of  the 
State  of  which  the  husband  was  a  subject  at  the  date  of  the 
marriage,  but  this  rule  is  subject  to  the  following  qualifications : 

(a)  a  post-nuptial  marriage  contract  is  held  valid  notwith- 
standing the  fact  that,  according  to  the  governing  law  (as,  for 
instance,  is  the  case  in  French  law),  the  statutory  regime  cannot 
be  modified  by  post-nuptial  contract ; 

(/3)  in  so  far  as  the  governing  law  refers  back  to  German 
law  (as,  for  instance,  would  be  the  case  according  to  English  law, 
if  the  husband  at  the  date  of  the  marriage  had  been  a  British 
subject  domiciled  in  Germany),  the  matrimonial  regime  is 
governed  by  German  law ; 

(y)  the  foreign  law  cannot  be  invoked  by  either  spouse  as 
against  any  third  party,  unless  the  regime  established  by  such 
law  is  duly  registered  in  Germany — see  above  sub  (4) ; 

(8)  if  the  wife  carries  on  business  in  Germany  indepen- 
dently of  her  husband,  the  rules  of  German  law — 414  sub  (4) 
(e)  (a) — are  applied  in  favour  of  a  third  party  in  so  far  as  they 
are  more  favourable  to  such  third  party. 

(c)  in  any  case  in  which  the  German  law  is  applicable,  it  does 

'  The  marriage  property  register  is  entirely  distinct  from  the  register  of 
births,  marriages,  and  deaths,  in  which  the  marriage  is  registered. 
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not  affect  objects  locally  situate  outside  of  the  German  Empire 
in  so  far  as  the  lex  situs  would  exclude  the  application  of  the 
German  law— E.G.  15,  16,  27,  28. 

Illustration  :  If  a  wife  who  marries  a  German  subject,  and  who 
by  marriage  contract  adopts  the  regime  of  community  of  goods, 
has  real  property  situate  in  England,  such  real  property  does  not, 
ipso  facto,  become  vested  in  the  two  spouses  as  co-owners,  as  it 
would  according  to  German  law. 

b.  Statutory  Begime. 

aa.  Normal  effects. 

(] )   General  characteristics. 

414.  The  wife's  position  under  German  law  is  much  less 
favourable  than  the  position  of  a  wife  under  the  English  Married 
Women's  Property  Act  1882.  While  an  English  wife  coming 
under  the  provisions  of  that  statute  can  freely  manage  her 
property  and  sell  or  mortgage  the  same  and  appropriate  the 
income  for  her  own  purposes,  a  German  wife,  in  the  absence  of 
a  contrary  agreement,  must  allow  her  husband  to  take  into  his 
possession  and  under  his  management  the  whole  of  her  property 
in  so  far  as  it  is  not  specially  exempted  under  the  rules  stated 
sub  (2),  and  to  appropriate  its  income.^  Under  special  circum- 
stances the  husband's  powers  may  be  removed  and  the  modifica- 
tions described  below  (415)  come  into  being,  but  proceedings 
involving  such  consequences  are  only  instituted  in  extreme  cases, 
and  presuppose  very  strained  relations  between  the  spouses. 

(2)  Non-privileged  projjerty  and  privileged  property . 

The  property  which  under  normal  circumstances  comes  under 
the  husband's  powers  of  management  is  called  '  eingebrachtes  Gut,' 
and  will  in  the  course  of  this  treatise  be  referred  to  as  '  non- 

^  The  normal  statutory  regime  of  the  present  German  law  is  an  adaptation 
of  the  Germanic  system  described  on  the  lucus  a  non  lucendo  principle  as 
Verwaltungsgemeinschaft.  It  resembles  the  Roman  dotal  system  to  some  extent ; 
but  according  to  that  system  evei-ything  was  separate  property,  which  was 
not  specially  given  as  dos,  whereas  under  the  German  system  everything 
goes  into  the  husband's  possession  which  is  not  characterized  as  privileged 
property.  On  the  other  hand,  the  objects  forming  the  dos  passed  into  the 
husband's  ownership,  while  under  the  present  German  law  the  wife's  non- 
privileged  property  remains  in  her  ownership. 

Kk2 
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privileged  property'.  All  the  wife's  property  which  is  not 
deemed  privileged  property  ( Vorbehaltsgut)  under  the  rules  stated 
below  is  comprised  in  the  non-privileged  property.  The  wife's 
privileged  property  consists  of  :  (1)  things  intended  exclusively 
for  the  wife's  personal  use,  more  particularly  clothes,  personal 
ornaments  and  appliances  required  for  the  wife's  work ;  (2) 
property  acquired  by  the  wife's  work  or  by  any  trade  carried  on 
by  her  independently  of  her  husband  ;  (3)  property  declared  to 
be  privileged  property  by  the  marriage  contract;  (4)  property 
given  as  privileged  property  by  a  testator  or  donor ;  (5)  property 
acquired  by  virtue  of  a  right  included  in  the  privileged  property 
or  by  way  of  substitution  for  any  destroyed,  damaged  or  with- 
drawn objects  previously  forming  part  of  the  privileged  property, 
or  by  virtue  of  any  act-in-the-law  having  reference  to  the  privi- 
leged property— B.G.B.  1365-1370. 

The  wife's  non-privileged  property,  though  under  the  husband's 
control  and  in  his  possession,  remains  vested  in  her,  and  all 
movable  things  or  rights  relating  to  movable  things  acquired  by 
the  husband  out  of  funds  belonging  to  such  property  (including 
negotiable  instruments  issued  to  bearer  or  indorsed  in  blank) 
become  equally  vested  in  the  wife,  and  are  added  to  her  non- 
privileged  property,  unless  it  can  be  proved  that  the  husband 
intended  to  acquire  them  for  himself.^  Household  articles  ac- 
quired in  substitution  for  others  belonging  to  the  non-privileged 
property  become  part  of  such  property  in  any  case — B.G.B.  138], 
1382.  Either  spouse  may  at  any  time  demand  an  inventory  of 
the  wife's  non-privileged  property  or  a  report  on  the  condition  of 
the  several  things  forming  part  thereof — B.G.B.  1372. 

(3)  Hushmid's  powers  of  management  and  disposition  as  to  wife's 
nan  -privileged  iwoperty. 

The  husband  is  entitled  to  take  possession  of  the  wife's  non- 
privileged  property  and  to  manage  it  in  due  course  of  manage- 
ment, giving  information  as  to  the  state  thereof  whenever  re- 
quired to  do  so  by  the  wife.  In  so  far  as  necessary  for  the  proper 
management,  he  may  dispose   of  money  or  other  consumable 

^  In  the  last-mentioned  event  the  ownership  would  vest  in  the  husband, 
but  the  wife  would  be  entitled  to  claim  their  transfer  to  her. 
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things  '  (74),  allow  sums  due  to  the  wife  to  be  set  ofE  against  debts 
payable  out  of  the  wife's  non-privileged  property^  and  deliver 
any  object  comprised  in  such  property  to  any  party  to  whom  the 
wife  is  bound  to  deliver  it  * ;  subject  to  these  exceptions  the 
husband  cannot  dispose  of  any  part  of  the  wife's  non-privileged 
property  without  her  assent  (139),  which  assent  may,  how- 
ever, in  certain  events  (including  the  wife's  unreasonable  un- 
willingness to  give  it),  be  replaced  by  the  sanction  of  the 
Guardianship  Court  ^—B.G.B.  1363,  1373-1376, 1377  (1),  1379. 

The  husband  cannot  alone  give  a  valid  discharge  in  respect  of 
any  property  over  which  he  has  no  independent  disposing  power. 

The  husband  has  no  powers  of  management  or  disposition  in 
respect  of  the  wife's  privileged  property — B.G.B.  1371. 

The  husband  cannot  assign  or  transfer  his  powers  of  manage- 
ment to  any  third  party.  If  he  is  under  guardianship,  his  powers 
of  management  and  disposition  relating  to  the  wife's  non-privi- 
leged property  are  exercised  by  his  guardian ;  this  rule  applies 
even  in  a  case  in  which  the  wife  herself  is  the  guardian — B.G.B. 
1408,  1409. 

(4)    Wife's  powers  in  respect  of  non-privileged  property. 

The  wife  has  complete  powers  of  disposition  over  her  privileged 
property;  as  regards  her  non-privileged  property  the  rules 
stated  below  sub  {a)  to  {d)  apply  in  cases  not  coming  under  the 
exceptions  mentioned  sub  (e) : 

(a)  any  disposition  relating  to  the  non-privUeged  property 
made  by  agreement  with  a  third  party  is  inoperative,  unless 
authorized  or  ratified  by  the  husband ;  any  disposition  relating 
to  such  property  made  by  unilateral  act  is  inoperative  unless 
authorized  by  the  husband ;  subsequent  ratification  is  ineffectual 
—B.G.B.  1395-1398; 

'  If  any  money  comes  into  his  possession  he  must  invest  it  in  trustee 
securities,  retaining  only  so  much,  as  may  be  required  to  meet  expenses. 
Other  consumable  things  may  be  used  or  sold  by  the  husband  for  his  own 
purposes,  but  he  must  account  for  their  value  on  the  termination  of  his 
powers  of  management — B.G.B.  1377  (2)  (3). 

*  The  husband's  rights  and  duties  concerning  the  appurtenant  stock  of 
a  parcel  of  land  forming  part  of  the  wife's  non-privileged  property  are  the 
same  as  those  of  a  usufructuary— 360,  361  rule  (3)— B.G.B.  1378. 

'  As  to  the  husband's  right  to  sue  on  the  wife's  behalf  see  B.G.B.  1380. 
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(h)  a  contractual  obligation  incurred  by  the  wife  is  enforceable 
against  the  non-privileged  property,  if  entered  upon  with  the 
husband's  assent ;  in  the  absence  of  such  assent  it  is  not 
enforceable  against  the  non-privileged  property,  unless  such 
non-privileged  property  is  benefited  thereby,  in  which  event 
the  rules  as  to  '  unjustified  benefits '  (298)  apply — B.G.B. 
1399  <= ; 

(c)  the  husband's  assent  though  otherwise  required  under 
the  rules  stated  sub  {a)  and  (h)  may  be  dispensed  with,  if  by 
reason  of  illness  or  absence  he  is  unable  to  give  it,  and  if  the 
intended  transaction  cannot  be  delayed  without  danger;  if  the 
husband  unreasonably  refuses  his  assent  to  any  transaction 
required  for  the  proper  management  of  the  wife's  personal 
affairs,  such  assent  may  be  replaced  by  the  leave  of  the 
Guardianship  Court— B.G.B.  1401,  1402"; 

{d)  the  restrictions  as  to  dispositions  affecting  the  non- 
privileged  property  are  binding  on  third  parties  even  if  they  are 
not  aware  of  the  fact  that  the  wife  is  a  married  woman — B.G.B. 
1404; 

(e)  the  following  kinds  of  transactions  may  be  entered  into  by 
the  wife  so  as  to  bind  the  non-privileged  property  without  the 
husband's  assent : 

(a)  any  transaction  connected  with  the  management  of  any 
trade  or  business  carried  on  by  the  wife  with  her  husband's 
authorization  or  knowledge  and  without  any  objection  on  his 
part ' ; 

*  A  married  woman  is  generally  capable  of  suing  and  being  sued — C.P.O. 
52  (2) — but  she  cannot  be  plaintiff  in  an  action  for  the  enforcement  of  any- 
right  (not  belonging  to  one  of  the  excepted  classes  mentioned  below)  forming 
part  of  the  non-privileged  property  except  with  the  husband's  assent. 
A  judgment  obtained  in  any  action  in  which  the  wife  is  a.  party  without 
the  husband's  assent  cannot  be  enforced  against  the  non-privileged 
property — B.G.B.  1400.  The  following  classes  of  rights  may  be  enforced  by 
the  wife  without  the  husband's  assent  :  (1)  rights  as  to  which  an  action 
brought  by  the  wife  was  pending  at  the  date  of  the  wife's  marriage  ; 
(2)  rights  against  the  husband  ;  (,3)  rights  available  against  third  parties 
of  which  the  husband  has  disposed,  without  the  wife's  required  assent ; 
(4)  rights  of  objection  against  any  judicial  seizure  of  property— B.G.B.  1407. 

'  As  to  unilateral  transactions  entered  into  by  third  parties  relating  to 
the  non-privileged  property  or  to  obligations  incurred  by  the  wife  see  B.G.B. 
1403. 

*  The  withdrawal  of  the  authorization  or  the  raising  of  an  objection  does 
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(y3)  the  acceptance  or  disclaimer  of  any  right  of  inheritance 
(522)  or  legacy  (525)  or  the  renunciation  of  any  compulsory 
portion  (510)  or  the  filing  of  an  inventory  of  an  estate  to  which 
the  wife  is  entitled  (533) ; 

(y)  any  transaction  by  which  the  offer  of  an  agreement  or  of 
a  gift  is  refused ; 

(8)  any  transaction  between  the  wife  and  the  husband — B.G.B. 
1405,  1406. 

(5)   Husband's  right  of  usufruct. 

The  husband  becomes  entitled  to  the  usufruct  of  the  wife's 
non-privileged  property  in  the  same  way  as  the  usufructuary  of 
an  aggregate  of  things  or  rights — 359. 

In  return  for  the  right  of  usufruct  he  has  to  bear  the  expenses 
of  the  joint  household  and  certain  specified  outgoings  incident 
to  the  management  of  the  wife's  non-privileged  property.  The 
nett  income  of  the  non-privileged  property  must,  at  the  wife's 
request,  be  applied  in  the  first  place  to  the  maintenance  of  herself 
and  the  children  of  the  marriage— B.G.B.  1363,  1383-1389.  If 
the  husband  defrays  any  outgoings  not  chargeable  against  him 
which  under  the  circumstances  seem  required  for  the  proper 
management  of  the  non-privileged  property,  he  is  entitled  to 
re-imbursement  out  of  corpus — B.G.B.  1390. 

The  husband  cannot  assign  his  right  of  usufruct  to  any  third 
party.  If  he  is  under  guardianship  (449),  the  right  of  usufruct 
is  exercised  by  his  guardian  on  his  behalf,  even  where  the  wife 
herself  is  the  guardian— B.G.B.  1408,  1409. 

(6)   Wife's  rights  in  case  of  improper  exercise  of  husband's  rights. 

The  wife  cannot  as  a  general  rule,  while  the  husband's  powers 
of  management  and  usufruct  continue,  claim  compensation  from 
the  husband  in  respect  of  any  unauthorized  use  of  such  powers ; 
such  claims  under  ordinary  circumstances  remain  in  abeyance 
until  the  powers  come  to  an  end  by  death  or  otherwise.^ 

If,  however,  the  husband's  conduct  justifies  the  fear  that  the 

not  affect  third  parties  unless  recorded  in  the  marriage  property  register — 
B.G.B.  1405  (3). 

'  The  claim  for  the  wife's  and  the  children's  maintenance  under  the  rules 
stated  sub  (5)  can  be  asserted  at  any  time — B.G.B.  1394. 
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wife's  rights  will  be  infringed  in  a  manner  seriously  endangering 
the  safety  of  the  non-privileged  property  or  of  her  claims  for 
compensation  against  the  husband,  the  wife  is  entitled  to  the 
following  rights  ^^ : 

(1)  she  may  claim  security  (87) ; 

(2)  she  may  claim  lodgment  with  a  public  authority  in  the 
joint  names  of  husband  and  wife  (164)  of  all  instruments  to 
bearer  not  being  bank  notes  or  dividend  coupons,  or  other 
instruments  classed  as  consumable  things  (74),  which  form  part 
of  the  non-privileged  property ; 

(3)  she  may  assert  her  rights  to  compensation  for  losses  caused 
by  improper  management,  notwithstanding  the  fact  that  the 
husband's  powers  of  management  and  usufruct  continue — B.G.B. 
1391-1394. 

(7)   Lialility  for  debts, 
{a)    As  between  sjjouses  and  creditors. 
The  husband's  creditors  have  no  right  against  the  wife's  non- 
privileged  property. 

The  wife's  creditors  may,  notwithstanding  the  husband's 
rights  of  management  and  usufruct,  enforce  their  claims  against 
the  wife's  non-privileged  property  unless  they  belong  to  one  of 
the  following  classes  ^^ : 

(1)  claims  in  respect  of  transactions  entered  into  without  the 
husband's  assent,  in  so  far  as  such  assent  was  required  under 
the  rules  stated  sub  (4)  '^ ; 

(2)  claims  in  respect  of  any  liabihty  of  the  wife  incurred  after 
the  date  of  the  marriage  in  connexion  with  any  transaction 
affecting  the  privileged  property  (including  liabilities  incurred 
by  the  acceptance  of  any  right  of  inheritance  or  legacy  accruing 
after  the  date  of  the  marriage  under  the  will  of  any  testator, 
but  not  including  liabilities  incurred  in  the  course  of  any  trade 

'"  The  rights  mentioned  in  this  place  are  those  exercisable  whilst  the 
husband's  powers  continue  ;  the  grounds  on  which  the  revocation  of  the 
husband's  powers  may  be  demanded  will  be  discussed  below  (415). 

^'  If  the  husband  has  alienated  or  consumed  any  consumable  things  under 
the  power  in  that  behalf  mentioned  sub  (3),  the  creditors  may  compel  him  to 
replace  their  value — B.G.B.  1411  (2). 

'^  The  costs  of  any  action  to  which  the  wife  is  a,  party  are  payable  out  of 
the  non-privileged  property,  notwithstanding  the  fact  that  the  judgment 
is  otherwise  not  enforceable  against  the  non-privileged  property — B.G.B. 
1412  (2). 
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or  business   carried   on   with    the   husband^s   authorization   or 
acquiescence)— B.G.B.  1410,  1411  (1),  1412  (1),  1413,  1414. 

It  will  be  seen  that  the  classes  of  excepted  claims  do  not 
include : . 

(1)  claims  in  respect  of  unlawful  acts  committed  by  the  wife 
either  before  or  during  the  subsistence  of  the  marriage ; 

(2)  claims  in  respect  of  any  contractual  liability  incurred  by 
the  wife  before  the  date  of  the  marriage,  or  claims  in  respect  of 
any  liability  incurred  after  the  date  of  the  marriage  in  connexion 
with  any  transaction  not  afEecting  the  privileged  property  at  the 
time  at  which  the  liability  was  incurred.^^ 

These  claims  may  therefore  be  enforced  against  the  non- 
privileged  property. 

The  wife's  creditors  may  of  course  proceed  against  the  privi- 
leged property  in  respect  of  all  their  claims. 

{Ij)   As  hetween  husband  and  wife. 
As  between  husband  and  wife  the  following  classes  of  claims 
must  be  borne  by  the  privileged  property  ^*  : 

(1)  claims  in  respect  of  unlawful  acts  committed  by  the  wife 
after  the  date  of  the  marriage; 

(2)  claims  in  respect  of  liabilities  incurred  after  the  date  of  the 
marriage  in  respect  of  rights  or  things  becoming  subsequently 
part  of  the  privileged  property. 

If  any  such  claim  is  satisfied  out  of  the  non-privileged  property 
the  husband  may  require  the  wife  to  transfer  from  the  privileged 
property  funds  of  sufiicient  value  to  make  up  the  deficiency.  In 
the  same  way  the  wife  may  require  the  husband  to  transfer  out 
of  the  non-privileged  property  funds  of  sufiicient  value  to  make 
up  any  deficiency  in  the  privileged  property  caused  by  her  having 
satisfied  thereout  any  liability  which,  as  between  husband  and 
wife,  ought  to  be  borne  by  the  non-privileged  property.  If,  in 
either  case,  the  property  from  which  the  deficiency  is  to  be  made 
up  is  insuflScient  to  do  so  in  full,  the  husband's  or  wife's  claim 
is  deemed  to  be  satisfied  by  the  transfer  of  such  funds  as  are 
available— B.G.B.  1415,  1417. 

•3  As  shown  below  (416)  a  post-nuptial  marriage  contract  has  the  same 
effect  as  an  ante-nuptial  one.  Any  part  of  the  non-privileged  property  can 
therefore  at  any  time  be  turned  into  privileged  property  and  vice  versa. 

"  As  to  costs  of  litigation  see  B.G.B.  1415  Nr.  3  ;  B.G.B.  1416. 
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bb.  Modifications  hrouglit  about  ly  exceptional  circumstances. 

(1)   Circumstances  causing  forfeiture  of  husband's  rights 
ab  initio. 

415.  The  husband's  rights  of  management  or  usufruct  may  of 
course  be  excluded  or  modified  by  marriage  contract ;  in  so  far 
as  this  is  done  the  regime  is  a  contractual  r6gime,  and  does  not 
come  under  the  statutory  rules.  There  is,  however^  one  case 
in  which  the  husband's  rights  are  forfeited  ab  initio,  though  not 
excluded  by  marriage  contract  j  this  oecurSj  where  a  husband 
marries  a  wife  of  restricted  capacity  without  the  authorization 
of  her  statutory  agent.  Such  a  marriage,  as  shown  above — ■ 
411  sub  (3) — may  within  a  certain  period  be  avoided  ;  if  the 
period  elapses  without  such  avoidance  of  the  marriage,  its  validity 
can  no  longer  be  impugned,  but  the  husband  has  no  right  of 
management  or  usufruct  as  to  any  of  the  wife's  property — 
B.G.B.  1364. 

(2)  Circumstances  causing  revocation  of  rights. 

The  husband's  rights  of  management  and  usufruct  are  revoked 
ipso  facto : 

{a)  on  the  dissolution  of  the  marriage  by  death  or  divorce,  or 
on  a  judicial  separation  of  the  spouses ; 

(b)  on  the  husband  being  adjudged  a  bankrupt ; 

(c)  on  the  husband  being  judicially  declared  to  be  dead  (45). 
The  rights  may   be   revoked   by   the    Court   on   the    wife's 

application  on  one  of  the  following  grounds  : 

(a)  on  any  of  the  grounds  on  which  the  wife  is  entitled  to 
require  security  under  the  rules  stated  above — 414  sub  (6) ; 

(b)  on  the  ground  that  the  husband  has  failed  to  comply  with 
his  duties  as  to  the  maintenance  of  the  wife  and  children  of  the 
marriage,  and  that  there  is  a  reasonable  cause  for  apprehension 
as  to  the  safety  of  the  claim  for  future  maintenance ; 

(c)  on  the  ground  that  the  husband  has  been  placed  under 
guardianship  (449),  or  has  had  a  curator  appointed  for  the 
management  of  his  affairs  (454)^ — B.G.B.  1418-2Q. 

^  If  a  curator  absentia  has  been  appointed  for  the  husband,  tlie  husband's 
rights  of  management  and  usufruct  are  not  revoked  unless  the  appointment 
is  likely  to  remain  in  force  for  some  time — B.G.B.  1418  Nr.  5. 
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The  husband's  rights  of  management  and  usufruct  may  also 
be  revoked  by  post-nuptial  marriage  contract. 

(3)  Husband's  duties  on  revocation  of  rights. 
On  the  revocation  of  the  rights  of  management  and  usufruct 
the  husband  has  to  hand  over  the  whole  of  the  non-privileged 
property  to  the  wife  or  her  heirs^  and  at  the  same  time  to  render 
an  account  of  his  management.^  If  ignorant  of  the  revocation 
he  is  entitled  to  continue  the  exercise  of  his  rights  until  the  time 
at  which  it  becomes  known  to  him,  or  would  have  become 
known  to  him  if  he  had  used  proper  care.  If  the  revoca- 
tion is  caused  by  the  wife's  death  the  husband  is  bound  to 
continue  such  acts  as  are  necessary  for  the  management  of  the 
non-privileged  property  until  the  wife's  heirs  are  enabled  to 
make  proper  arrangements — B.G.B.  1424. 

(4)   Effect  of  revocation  of  rights  of  management  and 
vsufruct  {separation  of  goods). 

Where  a  husband  has  forfeited  or  lost  his  rights  of  manage- 
ment and  usufruct  on  any  ground  mentioned  sub  (1)  or  (3) 
(excepting  the  ground  of  the  dissolution  of  the  marriage,  or  of 
a  pronouncement  of  judicial  separation),  the  matrimonial  regime 
of  'separation  of  goods'  (Giltertrennung)  is  established  between 
the  spouses.  The  effect  of  the  regime  of  '  separation  of  goods ' 
is  as  follows  : 

{a)  each  of  the  spouses  has  a  free  right  of  disposal  as  to  his 
property ; 

if)  the  husband  has  to  bear  the  expenses  of  the  joint  house- 
hold, but  he  is  entitled  to  such  contribution  from  the  wife's 
income  or  earnings  as  appears  reasonable  under  the  circum- 
stances ;  if  the  husband  is  under  guardianship,  or  has  a  curator 
appointed  for  the  management  of  his  affairs,  or  if  the  wife's  or 
the  children's  claim  to  maintenance  is  endangered,  the  wife  may 
retain  such  part  of  her  contribution  as  may  be  required  to  provide 
for  such  maintenance ; 

(c)  in  the  event  of  the  wife  incurring  any  expense  for  the 
purposes  of  the  joint  household  it  is  assumed,  in  the  absence  of 
evidence  to  the  contrary,  that  she  does  not  intend  to  require  re- 
imbursement from  the  husband ; 

2  For  particulars  see  B.G.B.  1421-1423. 
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(d)  the  husband  may,  in  the  absence  of  any  direction  to  the 
contrary,  retain  for  his  own  purposes  the  income  of  any  property 
of  which  the  management  is  by  the  wife's  voluntary  act  entrusted 
to  him,  except  in  so  far  as  such  income  is  required  for  the  costs 
of  management,  or  for  the  satisfaction  of  such  of  the  wife's 
liabilities  as  would  in  the  ordinary  course  of  management  be 
satisfied  out  of  the  wife's  income— B.G.B.  1426-1430.^ 

The  separation  of  goods  is  not  effective  as  between  the  spouses 
and  any  third  pai-ty  unless  it  is  registered  in  the  marriage 
property  register  at  the  time  which  is  material  for  the  particular 
transaction,  or  unless  it  is  known  to  such  third  party — B.G.B. 
1431  (1). 

(5)  Reimtatement  of  the  htisbaiid's  rights  of  management 
and  usjfruct. 

The  Court  may,  on  the  husband's  application,  reinstate  his 
rights  of  management  and  usufruct  in  any  of  the  following 
events : 

(a)  if  the  appointment  of  a  guardian  or  a  curator  by  which 
the  revocation  of  the  right  was  caused  is  set  aside  or  rescinded ; 

(b)  if  a  husband  who  has  been  judicially  declared  to  be  dead 
is  found  to  be  living. 

Where  the  Court  reinstates  the  right,  such  part  of  the  wife's 
property  as  before  the  revocation  of  the  husband's  right  had  the 
character  of  privileged  property,  or  has  in  the  meantime  assumed 
that  character,  becomes  privileged  property  ipso  facto.  The  rule 
as  to  registration  is  the  same,  fnutatis  mutandis,  as  on  the 
separation  of  goods— B.G.B.  14.25,  1431  (2). 

^  The  rules  as  to  the  effect  of  the  regime  of  separation  of  goods,  besides 
being  applicable  in  the  events  mentioned  above,  are  also  applied  in  any  case 
in  which  any  of  the  three  kinds  of  community  of  goods — see  416  sub  (3)-— 
is  dissolved  by  the  Court,  or  in  which  separation  of  goods  has  been  stipu- 
lated for  by  marriage  contract,  or  in  which  the  husband's  right  of  manage- 
ment and  usufruct  is  excluded,  or  revoked  by  marriage  contract,  or  in- 
which  a  previously  existing  community  of  goods  is  revoked  by  marriage 
contract,  unless  the  contract  itself  provides  otherwise  ;  they  are  also  applied 
in  all  cases  in  respect  of  such  part  of  the  wife's  property  as  has  the  character 
of  privileged  property,  but  where  there  is  any  non-privileged  property  undfer 
the  husband's  management  the  wife  is  not  under  any  duty  to  contribute  to 
the  household  expenses  in  so  far  as  the  income  of  such  non-privileged 
property  represents  a  sufficient  contribution — B.G.B.  1371,  1486,  1470  (1), 
1545  (1),  1549. 
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c.   Contractual  regime. 

aa.    General  rules. 
416.  The  relations  between  the  contractual  and  the  statutory 
regime  have  been  explained  above — 413  sub  (4).     The  following- 
general  rules  apply  to  marriage  contracts  : 

(1)    Nature  of  contract. 
German  law — differing  in  that  respect  from  French  law — 
allows  modifications  of  the  matrimonial  regime  to  be  made  by 
post-nuptial  contract — G.B.  1432. 

(2)  Form  of  contract. 

A  marriage  contract  executed  within  the  German  Empire 
must  be  solemnized  by  contemporaneous  declarations  of  the 
parties  before  a  German  Court  or  a  German  notary.  If  not 
solemnized  in  such  a  form  it  is  void  and  of  no  effect — G.B.  1434. 
A  marriage  contract  executed  outside  the  German  Empire  may 
either  be  executed  in  the  German  form,*  or  in  the  form  in 
which  contracts  of  a  similar  nature  are  executed  under  the  law 
of  the  place  at  which  such  contract  is  executed — E.G.  1]. 

As  to  the  registration  of  a  marriage  contract  excluding  the 
statutory  regime  see  413  sub  (4).''' 

'  A  German  consul  is  deemed  a  German  notary,  in  so  far  as  the  parties 
appearing  before  him  are  German  subjects.  If  one  of  the  parties  is  not 
a  German  subject  the  contract  cannot  be  executed  in  the  German  form  in  any 
place  outside  the  German  Empire. 

^  An  ante-nuptial  contract  between  parties  of  whom  one  is  under  total 
incapacity  is  inconceivable  ;  but  a.  post-nuptial  contract  modifying  the 
statutory  or  contractual  regime  in  the  case  of  one  of  the  parties  becoming  of 
unsound  mind  may  frequently  be  desirable  ;  in  such  a  case  the  statutory 
agent  executes  the  contract  on  behalf  of  the  incapable  party.  A  statutory 
agent  has,  however,  no  authority  to  execute  a  contract  providing  for  or 
revoking  the  regime  of  general  community  of  goods,  or  excluding  or  re- 
introducing the  continuance  of  such  community  after  the  death  of  one  of  the 
spouses — 417  sub  (8).  A  party  to  a  marriage  contract  who  is  of  restricted 
capacity  can  in  all  cases  execute  it  with  the  assent  of  his  statutory  agent. 
(This  happens  in  any  case  in  which  an  infant  who  marries  with  the 
statutory  agent's  authorization,  enters  into  a  marriage  contract.)  Where 
the  contract  provides  for  or  revotes  the  regime  of  general  community  of 
goods  or  excludes  or  re-introduces  the  continuance  of  the  community  after 
the  death  of  one  of  the  spouses,  the  statutory  agent,  if  he  is  a  guardian,  must 
obtain  the  leave  of  the  Gviardianship  Court  ;  if  lie  is  one  of  the  parents  no 
such  leave  is  required— B.G.B.  1437,  1508  (2). 
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(3)  Modes  of  describing  matrimonial  regime. 

The  matrimonial  regime  adopted  in  marriage  contraetSj  as 
a  general  rule,  has  the  characteristics  of  one  of  several  types 
known  in  the  former  German  law  or  in  French  law  (e.  g.  dotal 
r%ime,  general  community  of  goods,  community  of  acquisitions, 
&c.}.  These  types  under  the  former  German  law  were  subject 
to  considerable  local  variations,  and  were  generally  described 
by  some  special  name,  or  by  the  name  of  the  Code  by  which 
they  were  defined  (e.  g.  the  community  of  the  Prussian  Code,  the 
community  of  movables  of  the  French  Code).  It  was  usual  in 
marriage  contracts  simply  to  state  the  name  of  the  type  to 
which  the  parties  desired  to  submit  without  going  into  any 
further  details. 

The  B.G.B.  forbids  all  references  to  any  system  of  law,  which 
is  no  longer  in  force,  or  to  any  system  of  foreign  law,  but  if  the 
husband  at  the  material  date  is  domiciled  in  a  foreign  country, 
a  general  reference  to  the  law  of  that  country  is  permitted ;  the 
material  date  is  the  date  of  the  marriage  in  the  ease  of  an  ante- 
nuptial contract,  and  the  date  of  the  contract  in  the  ease  of 
a  post-nuptial  contract — B.G.B.  1433. 

The  only  general  types  which  are  now  recognized  by  German 
law,  and  which  are  allowed  to  be  described  by  their  general 
names,  are  '  separation  of  goods ' — 415  sub  (4),  '  general  com- 
munity of  goods' — 417,  'community  of  income  and  profits ' — 418, 
and  '  community  of  movables ' —  419.  A  contract  excluding  the 
husband's  rights  of  management  and  usufruct,  or  revoking  of 
one  of  the  three  regimes  of  community  of  goods,  is  deemed  to 
be  a  contract  providing  for  separation  of  goods  unless  the  contrary 
appears— B.G.B.  1436. 

The  contract  may,  of  course,  instead  of  describing  the  regime 
by  the  name  of  a  general  type,  set  out  the  rights  of  the  parties 
in  extenso ;  where  this  is  done  the  statutory  regime  is  applied  in 
so  far  as  any  point  is  left  open.  One  of  the  defined  types  may  also 
be  adopted  by  the  contract,  but  made  subject  to  modifications 
set  out  specifically.  To  this  rule  there  is  only  one  exception.  The 
so-called  '  continued  community  of  goods ' — 417  sub  (8) — if 
adopted  at  all,  must  conform  to  the  statutory  regulations;  see 
B.G.B.  1518. 


HUSBAND   AND  WIFE  511 

bb.    General  community  of  goods  {AUgemeine  Gutergemein- 


(1)   General  characteristics. 

417.  The  principal  characteristic  of  all  systems  of  community 
of  goods  is  that  the  whole  or  certain  parts  of  the  property  of 
each  spouse  by  virtue  of  the  adoption  of  the  regime  becomes 
vested  in  the  two  spouses  as  co-owners  {GesamtJidnder — 304), 
in  equal  moieties,  but  so  that  the  common  property  is  managed 
by  the  husband,  and  that  he  also  receives  the  income  as 
manager  of  the  community.^  The  community  is,  as  a  general 
rule,  dissolved  by  the  dissolution  of  the  marriage,  and  may  also 
be  dissolved  on  certain  other  grounds  mentioned  below  sub  (7). 
If,  however,  on  the  death  of  one  of  the  spouses  any  issue  of  the 
marriage  are  in  existence  the  community  may,  under  the  regime 
of  general  community  of  goods,  and  also  under  the  regime  of 
community  of  movables,  be  continued,  in  certain  events,  between 
the  surviving  spouse  and  the  issue  of  the  marriage  in  the  manner 
explained  below  sub  (8). 

(2)  Distinction  between  several  kinds  of  property. 

The  common  property  {Gesamtgut)  consists  of  the  whole 
property  of  both  spouses  which  is  not  the  separate  property  of 
one  of  them.  "Where  a  general  community  of  goods  has  been 
stipulated  for  by  ante-nuptial  marriage  contract  the  property 
vested  in  each  of  the  spouses  at  the  date  of  the  marriage,  in  so 
far  as  it  has  not  the  character  of  separate  property,  becomes 
vested  in  both  spouses  as  co-owners  immediately  on  the  marriage, 
and  all  property  acquired  subsequently  to  the  marriage  by  one 
of  the  spouses,  and  not  having  the  character  of  separate  property, 
becomes  vested  in  both  spouses  as  co-owners  immediately  on 
acquisition.  Where  a  general  community  of  goods  is  established 
by  post-nuptial  contract  a  corresponding  rule  is  applied,  the  date 
of  the  contract  being  substituted  for  the  date  of  the  marriage — 
B.G.B.  1438. 

The  separate  property  is  either  privileged  (Yorhelialtsgut)  or 
non-privileged  [Sondergut) ;  the  non-privileged  separate  property 
consists  of  objects  of  which  the  ownership  cannot  be  transferred 
by  aet-in-the-law  (e.  g.  property  held  under  any  feudal  tenure, 

'  Neither  of  the  spouses  can,  while  the  community  subsists,  assign  or 
charge  his  undivided  share  in  the  common  property  or  demand  a  partition. 
A  debtor  is  not  entitled  to  set  off  a  claim  against  either  of  the  spouses 
against  a  debt  owing  to  the  common  fund,  unless  such  claim  is  enforceable 
against  the  common  property — B.G.B.  1442. 
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rights  of  usufruct,  &c.) — B.G.B.  1439;  tlie  privileged  property 
includes  the  same  classes  of  property  as  are  included  in  the 
privileged  property  under  the  statutory  regime— 414  sub  (2), 
excepting,  however,  property  consisting  of  things  intended  for 
the  wife's  personal  use  and  property  acquired  by  the  wife's 
personal  work,  or  in  the  course  of  her  trade ;  the  last  mentioned 
classes  of  property  form  part  of  the  common  fund — B.G.B. 
1440. 

(3)  Husband's  rights  of  management  and  disposition, 
(a)   As  regards  common  property. 

The.  husband's  rights  of  management  and  disposition  in 
respect  of  the  common  property  go  much  further  than  the 
corresponding  rights  in  respect  of  the  non-privileged  property 
under  the  statutory  regime.  As  a  general  rule  he  has  free 
powers  of  disposition  in  respect  of  any  right  or  thing  included 
in  the  common  property.^ 

The  following  classes  of  transactions,  however,  require  the 
wife's  assent: 

(1)  agreements  or  dispositions  relating  to  the  whole  or  an 
aliquot  part  of  the  common  property ; 

(2)  agreements  or  dispositions  relating  to  immovables  ; 

(8)  promises  of  gifts,  or  gifts  which  are  not  made  or  given 
for  the  purpose  of  satisfying  a  moral  duty,  or  in  compliance  with 
the  rules  of  social  propriety. 

In  cases  (1)  and  (3)  a  disposition  made  in  satisfaction  of  an 
obligation  undertaken  with  the  wife's  assent,  can  be  made  by 
the  husband  alone. 

The  leave  of  the  Court  takes  the  place  of  the  wife's  assent 
in  the  same  events  as  under  the  statutory  regime — 414  sub 
(3)— B.G.B.  1443-1447. 

(J)   As  to  separate  non-privileged  property. 

The  husband  retains  the  management  of  his  own  non-privileged 
separate  property,^  and  has  the  same  powers  in  respect  of  the 
wife's  non- privileged  separate  property,  as  in  the  case  of  the 
statutory  regime— 414  sub  (3)— B.G.B.  1439. 

'  Under  the  statutory  regime  the  husband  is  bound  to  exercise  due 
diligence  and  to  render  an  account  of  his  management — B.G.B.  1374. 
Under  the  regime  of  general  community  of  goods,  no  such  liability  exists,  as 
a  general  i-ule.     The  husband  must,  however,  replace  the  value  : 

(1)  of  any  intentional  diminution  of  the  common  property  ; 

(2)  of  any  diminution  brought  about  by  a  transaction  requiring  the  wife's 
assent  and  entered  into  without  such  assent — B.G.B.  1456. 

'  As  to  promises  of  gifts  see  B.G.B.  1446. 
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(c)  As  to  jprivileged  property. 

The  husband  has  of  course  full  powers  of  management  and 
disposition  as  to  his  own  privileged  property  * ;  he  has  no  powers 
whatsoever  over  the  wife's  privileged  property. 

If  the  husband  is  under  guardianship  his  powers  of  manage- 
ment and  disposition  are  exercisable  by  his  guardian,  even  where 
the  wife  is  the  guardian — B.G.B,  1457. 

(4)   Wife»  powers  of  disposition. 

{a)  As  regards  commmi  property. 
The  wife  as  a  general  rule  has  no  power  of  disposition  in 
respect  of  the  common  property,  but  the  common  property  may 
become  bound  by  transactions  entered  upon  by  her  with  or  with- 
out her  husband's  assent  (or  with  the  leave  of  the  Court  in  lieu 
of  the  husband's  assent)  in  a  similar  way  as  the  non-privileged 
property  may  under  the  statutory  regime  become  bound  by  such 
transactions— 414  sub  (4) — B.Gr.B.  1449-1455. 

(5)   As  regards  separate  property. 
As  regards  the  non-privileged  and  privileged  separate  property 
the  wife  has  the  same  powers  of  disposition  respectively  as  those 
exercisable  respectively  over  the  non-privileged  and  privileged 
property  under  the  statutory  regime — B.G.B.  1439,  1441. 

(5)  Rules  as  to  receipt  and  disposal  of  income, 
(a)  As  to  common  property. 
The  income  belongs  to  both  spouses  as  tenants  in  common  as 
part  of  the  common  property,  but  the  husband  by  virtue  of  his 
powers  of  management  is  entitled  to  receive  it  j  the  expenses  of 
the  household  are  payable  out  of  the  common  property — B.Gr.B. 
1458.  The  debts  which  are  enforceable  against  the  corpus 
— see  below  sub  (6) — are  of  course  also  enforceable  against  the 
income. 

(b)   As  to  non-privileged  separate  property. 

The  income  of  the  non -privileged  separate  property  of  both 
spouses  accrues  to  the  common  property — B.G.B.  1439,  1525. 

(e)  As  to  privileged  property. 
Each  spouse  is  entitled  to  receive  the  income  of  the  privileged 
property  belonging  to  him ;  but  in  so  far  as  the  income  of  the 
common  property  and  of  the  non-privileged  separate  property  is 
insufficient  to  provide  for  the  household  expenses,  the  wife  must 
contribute  a  reasonable  part  of  such  expenses  from  the  income  of 
her  privileged  property — B.G.B.  1441.^ 

*  As  to  promises  of  gifts  see  B.G.B.  1446. 

=  A  husband  having  privileged  property  is  bound  to  provide  for  the  wife's 

BCHUSl'EB  L     1 
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(6)  Liability  for  debts. 

(a)    Creditor's  rights  as  to  common  property. 

The  husband's  creditors  may  enforce  their  claims  against  the 
common  property  in  all  cases.  The  wife's  creiitors  may,  as 
a  general  rule,  enforce  their  claims  against  the  common  property, 
but  the  same  classes  of  liabilities  which  under  the  statutory 
regime  are  not  binding  on  the  non-privileged  property,  are 
under  the  regime  of  general  community  of  goods  not  binding  on 
the  common  property.  The  liabilities  which  are  binding  on 
the  common  property  are  called  '  common  property  liabilities ' 
{G esamtgutverbindlichkeiten) — B.G.B.  1459  (1),  1460-1462. 

(b)    Creditor's  rights  as  to  separate  property. 

The  husband's  creditors  may  enforce  their  claims  against  his 
non-privileged,  as  well  as  against  his  privileged  separate  pro- 
perty. The  wife's  creditors  may  enforce  their  claims  against 
the  wife's  privileged  property  in  all  cases — B.G-.B.  1441 ;  their 
remedies  against  the  wife's  non-privileged  separate  property  are 
regulated  by  the  same  rules  as  the  creditor's  rights  against  the 
wife's  non -privileged  property  under  the  statutory  regime — 
B.G.B.  1439,  1535. 

(c)    Personal  liability  of  spouses. 

Each  spouse  is  of  course  personally  liable  for  his  own  debts. 
The  husband  is  also  liable  severally  and  jointly  with  the  wife  for 
such  of  her  liabilities  as  are  binding  on  the  common  property 
under  the  rules  stated  sub  (a).  The  last-mentioned  liability 
ceases  on  the  dissolution  of  the  community — see  below  sub  (7), 
in  respect  of  such  debts  as  are — as  between  the  spouses — charge- 
able against  the  wife  under  the  rules  stated  sub  (d) — B.G.B. 
1459  (2). 

(d)   Apportionment  of  liabilities  as  between  husband  and  w^e. 

Some  of  the  common  property  liabilities  are,  as  between  hus- 
band and  wife,  chargeable  on  the  privileged  property  of  the 
spouse  through  whom  the  liability  arose.  This  rule  applies 
to  all  the  classes  of  liabilities  which  under  the  statutory  regime 
must,  as  between  husband  and  wife,  be  borne  by  the  wife's 
privileged  property.* 

maintenance  independently  of  the  nature  of  the  matrimonial  regime  ;  see 
412  sub  (9). 
'  There  is  aUo  a  special  provision  as  to  the  chargeability  of  the  cost  of  an 
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If  the  husband  applies  any  part  of  the  common  property  for 
the  benefit  of  his  privileged  property,  he  must  make  up  the 
deficiency ;  on  the  other  hand,  he  can  claim  compensation  from 
the  common  property  for  the  value  of  any  part  of  his  privileged 
property  applied  by  him  for  the  benefit  of  the  common  property. 

Claims  for  a  proper  apportionment  of  the  burdens  respectively 
falling  on  the  several  funds  cannot,  as  a  general  rule,  be  enforced 
before  the  dissolution  of  the  community,  but  in  so  far  as  the 
wife's  privileged  property  is  sufficient  to  pay  any  matured  debts 
chargeable  against  her,  the  claims  against  her  privileged  pro- 
perty may  be  enforced  as  they  arise — B.G.B.  1463-1467. 

(7)  Dissolution  of  community, 

(a)  Grounds  of  dissolution. 

The  community  is  dissolved  ipso  facto  in  either  of  the  following 
events : 

(1 )  on  the  dissolution  of  the  marriage  by  death  in  any  case  in 
which  the  issue  of  the  marriage  do  not  take  the  place  of  the 
deceased  spouse  under  the  rules  stated  sub  (8) — B.G.B.  1482, 
1483  J 

(2)  on  the  dissolution  of  the  marriage  by  divorce  or  on  the 
judicial  separation  of  the  parties — B.G.B.  1564,  1586.'' 

The  community  may  be  dissolved  by  order  of  the  Court  on  the 
wife's  application  in  any  of  the  following  events  : 

(1)  if  the  husband  has  without  the  wife's  assent  disposed  of 
any  part  of  the  wife's  property  by  any  transaction  requiring 
such  assent  and  the  wife's  interests  are  seriously  endangered 
thereby  * ; 

(2)  if  the  husband  has  wilfully  reduced  the  common  property ; 

(3)  if  the  husband  fails  to  perform  his  duties  as  to  the  main- 
outfit  for  a  child  of  the  marriage,  or  for  a  child  of  one  of  the  spouses,  provided 
by  the  husband  out  of  the  common  property  ;  see  B.G.B.  1465. 

'  The  same  consequence  follows  in  any  case  in  which  the  marriage  is 
dissolved  by  the  re-marriage  of  one  of  the  spouses  after  a  judicial  order 
declaring  the  other  spouse  to  be  dead — 411  note  2.  If  the  re- marriage  is 
subsequently  avoided  the  general  community  of  goods  is  ipso  facto  reinstated. 
If,  on  the  other  hand,  the  conjugal  community  is  reinstated  after  an  order  of 
judicial  separation  the  separation  of  goods  continues,  unless  a  new  marriage 
contract  providing  for  the  reinstatement  of  the  community  of  goods  is  made — 
B.G.B.  1587. 

'  Such  a  transaction  would,  as  between  husband  and  wife,  be  invalid,  but 
it  might  be  valid  as  between  the  husband  and  an  innocent  third  party  (this 
would  happen  if  an  immovable  forming  part  of  the  common  property  had 
been  registered  in  the  land  register  in  the  husband's  sole  name  and  trans- 
ferred by  him  to  a  bona  fide  purchaser). 
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tenanee  of  the  wife  or  of  the  issue  of  the  marriage,  and  if  their 
future  maintenance  is  seriously  endangered ; 

(4)  if  the  husband  is  placed  under  guardianship  on  the  ground 
of  extravagance  ' ; 

(5)  if,  by  reason  of  the  obligations  incurred  by  the  husband, 
the  common  property  is  charged  with  debts  to  such  an  extent 
that  serious  risk  arises  as  to  the  wife^s  after-acquired  property. 

If,  owing  to  the  wife^s  liabilities,  a  similar  risk  arises  as  to 
the  husband^s  after-acquired  property,  the  community  may  be 
dissolved  by  the  Court  on  the  husband's  application — B.G.B. 
1468,  1469. 

The  community  may  also  be  dissolved  by  post-nuptial  marriage 
contract. 

{b)   Effect  of  dissolution. 

On  the  dissolution  of  the  community  either  spouse  is  entitled 
to  claim  a  partition  of  the  common  property  {Auseinandersetzung) 
in  accordance  with  the  rules  mentioned  below  ^^ ;  the  spouses  are 
henceforth  deemed  to  live  under  the  regime  of  'separation  of 
goods' — 415  sub  (4),  each  spouse  taking,  as  his  property," the 
property  apportioned  to  him  on  such  partition  or  acquired  after 
the  date  from  which  the  dissolution  operates.^^  The  rule  as  to 
the  registration  of  the  change  of  regime  is  the  same  as  in  the 
case  of  the  revocation  of  the  husband's  right  of  management 
and  usufruct  under  the  statutory  regime. 

During  the  period  between  the  dissolution  and  the  completion 
of  the  partition  the  management  of  the  common  property  is 
vested  in  both  spouses  jointly.  The  property  must  in  the  first 
instance  be  applied  towards  the  payment  of  the  common  property 
liabilities  ^^ ;  the  residue  is  divided  between  the  spouses  in  equal 
parts,  but  each  spouse  may  claim  the  specific  appropriation  of 
certain  specified  kinds  of  objects  contributed  by  him  to  the 
common  property  in  part  satisfaction  of  his  share.  The  rule  as 
to  the  equal  division  of  the  residue  is  departed  from  in  a  case 

'  If  the  husband  is  placed  under  guardianship  on  any  other  ground  the 
community  continues,  the  husband's  guardian  managing  the  common 
property  in  his  place. 

^°  Where  the  dissolution  of  the  community  is  ordered  by  the  Court,  the 
applicant  may  require  the  partition  to  operate  as  from  the  date  of  the 
application — B.G.B.  1479.  As  to  partition  by  the  Court  see  Gesetz  iiberfrei- 
tmllige  Gerichtsbarkeit  s.  99, 

'^  Property  acquired,  by  way  of  substitution  for  any  part  of  the  common 
property,  between  the  date  of  the  dissolution  and  the  date  of  the  completion 
of  the  partition,  accrues  to  the  common  property — B.G.B.  1473. 

"  As  to  unmatured  or  disputed  liabilities,  and  as  to  liabilities  which, 
as  between  the  spouses,  are  chargeable  against  one  of  them  exclusively,  see 
B.G.B.  1475  ;  as  to  the  personal  liability  of  the  spouses  after  the  partition  of 
the_commou  property  see  B.G.B.  1480,  1481. 
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where  on  a  divorce  or  judicial  separation  one  of  the  spouses  is 
declared  to  be  the  exclusively  guilty  party — 423  sub  (2).  In  such 
a  case  the  innocent  party  is  entitled,  at  his  option,  either  to  claim 
a  half  share  of  the  residue  or  a  return  of  the  value  of  his  con- 
tributions to  the  common  property ;  if  a  return  of  the  contribu- 
tion is  claimed  and  its  full  value  cannot  be  restored  the  deficiency 
is  borne  by  the  spouses  in  equal  shares  i* — B.G.B.  1470-1478. 

In  any  ease  in  which  the  death  of  one  of  the  spouses  causes 
the  dissolution  of  the  community,  the  part  of  the  common 
property  appropriated  to  his  share  forms  part  of  his  estate — 
B.G.B.  1482,  1484  (3),  1510. 

(8)  Continuance  of  community  after  death  of  one 
of  the  spouses. 

(a)   General  rules. 

If,  on  the  death  of  one  of  the  spouses,  any  issue  of  the 
marriage  between  him  and  the  surviving  spouse  are  living,  the 
community  is  continued  between  the  surviving  spouse  and  such 
issue,  unless  the  continuance  is  excluded  or  prevented  in  one  of 
the  ways  mentioned  below- — B.G.B.  1483  (1). 

If  the  community  is  continued  the  share  of  the  deceased 
spouse  is  not  deemed  to  belong  to  his  estate,  but  passes  to  the 
issue  in  the  same  way  as  if  under  English  law  it  had  been  settled 
upon  the  deceased  spouse  for  life,  with  remainder  to  the  issue 
surviving  him.^* 

The  continuance  of  the  community  may  be  excluded, :  (1)  by 
express  provision  in  the  contract  providing  for  the  general  com- 
munity of  goods  or  in  a  subsequent  contract;  (2)  by  a  testa- 
mentary disposition  made  by  the  spouse  by  whose  death  the 
marriage  is  dissolved;  but  such  a  disposition  is  inoperative, 
unless  the  testator  was  at  its  date  entitled  to  deprive  the  surviving 
spouse  of  his  compulsory  portion  (516),  or  to  obtain  a  judicial 
order  for  the  dissolution  of  the  community — B.G.B.  1508,  1509. 

The  continuance  of  the  community  may  in  all  cases  be  pre- 
vented by  the  refusal  of  the  surviving  spouse  to  accept  such 
continuance — B.G.B.  1484. 

^2  Illustration :  B.,  who  has  contributed  £50,000  to  the  common  property,  is 
divorced  on  Ws  petition,  he  being  declared  the  guilty  party.  W,  having 
contributed  nothing  will  of  course  adopt  the  first  alternative.  If  she  had 
contributed  the  £50,000  and  ff  had  contributed  nothing,  she  would  have 
adopted  the  second  alternative  ;  if  in  such  a  case  the  value  of  the  common 
property  available  for  partition  had  amounted  to  £40,000  she  would  obtain 
£40,000  and  have  a  personal  claim  against  ff  for  £5,000. 

"  This  continuance  of  the  community  is  of  Germanic  origin  ;  it  does  not 
exist  in  French  law. 


518  FAMILY  LAW 

(b)  Bights  of  issue. 

If  on  the  death  of  one  of  the  spouses  no  issue  other  than  issue 
of  the  marriage  between  the  deceased  spouse  and  the  surviving 
spouse  are  living,  the  share  of  the  deceased  spouse  becomes 
vested  in  such  of  the  issue  as  are  deemed  his  statutory  heirs 
(475).  The  communityj  as  from  the  death  of  the  predeceasing 
spouse,  is  in  such  a  case  called  a  '  continued  community '  {forf- 
gesetzte  Giitergemeinsahaft). 

If  any  issue  of  the  deceased  spouse  other  than  the  issue  of  the 
marriage  between  him  and  the  surviving  spouse  are  living  such 
issue  are  entitled  to  the  same  rights  as  if  the  share  of  the 
deceased  spouse  belonged  to  his  or  her  estate,  and  may  claim 
satisfaction  of  their  portions  out  of  the  common  property,  ia  so 
far  as  the  separate  property  of  the  deceased  spouse  is  insufficient 
for  that  purpose— B.G.B.  1483. 

Illustration  1 :  W  dies  intestate,  leaving  her  surviving  her 
husband  H,  and  A,  a  child  of  the  marriage,  and  B,  a  child  by 
a  former  marriage.  She  leaves  no  privileged  or  non-privileged 
separate  property ;  the  common  property  after  payment  of  debts 
is  valued  at  £8,000.  '  Under  the  law  of  intestacy  B  is  entitled  to 
three-eighths  of  his  mother's  estate.  The  value  of  the  estate 
is  deemed  to  be  one-half  of  the  net  value  of  the  common 
property.  B  therefore  receives  objects  of  the  value  of  £1,500 
out  of  the  common  property ;  the  residue  is  the  common  property 
of  H  and  A. 

Either  spouse  may  by  a  testamentary  disposition  assented  to 
by  the  other  spouse  deprive  any  issue  of  his  share  in  the  con- 
tinued community ;  the  issue  so  deprived  of  his  share  may  claim 
a  compulsory  portion  out  of  the  share  of  the  deceased  in  the 
common  property,  without  prejudice  to  his  claims  against  the 
separate  estate  of  such  deceased — B.G.B.  1511. 

Illustration  3  :  H  dies,  leaving  him  surviving  his  wife  W,  and 
three  children  of  the  marriage.  A,  B,  and  C ;  H,  by  a  testa- 
mentary disposition  assented  to  by  W,  has  excluded  C  from  the 
continued  community,  but  has  made  no  testamentary  disposition 
as  to  the  distribution  of  his  separate  estate ;  the  net  value  of  the 
separate  estate  is  £4,000,  and  one-half  of  the  net  value  of  the 
common  property  £8,000.  C's  statutory  portion  is  one-fourth, 
his  compulsory  portion  one-eighth  of  ^'s  estate;  he  therefore 
receives  £1,000  out  of  the  separate  estate  and  £1,000  out  of  the 
common  property.'^ 

"  The  claims  of  the  issue  of  a  former  marriage  are  different  in  kind  from 
the  claims  of  any  excluded  issue.  Claimants  of  the  first-mentioned  class 
are  entitled  to  an  apportionment  of  objects  representing  their  share  in  the 
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(c)    Alterations  as  to  constitution,  of  common  property. 

As  shown  above,  the  common  property  may  be  diminished  by 
the  claims  of  any  issue  of  the  deceased  spouse,  not  being  issue  of 
his  marriage  with  the  surviving  spouse,  and  also  by  the  claims 
of  any  issue  of  that  marriage  excluded  by  testamentary  dis- 
position ;  on  the  other  hand,  the  common  property  is  increased 
by  the  following  classes  of  property  :  (1)  property  accruing  to 
the  surviving  spouse  out  of  the  separate  estate  of  the  deceased 
spouse  1* ;  (2)  property  accruing  to  the  surviving  spouse  after  the 
death  of  the  deceased  spouse — B.G.B.  1485. 

The  rules  as  to  what  constitutes  privileged  or  non-privileged 
property  of  the  surviving  spouse  are  not  modified  by  the  con- 
tinuance of  the  community — B.G.B.  1486. 

{d)   Rules  as  to  management  of  common  property  and 
liability  for  debts. 

The  rules  on  these  subjects  which  are  applicable  during  the 
original  community  also  apply  during  the  continuance,  but  so  that 
the  siirviving  spouse  takes  the  husband's  place — B.G.B.  1487. 

The  common  property  liabilities  of  the  deceased  spouse,  as 
well  as  all  the  liabilities  of  the  surviving  spouse,  are  enforceable 
against  the  common  property  ^^ — B.G.B.  1488. 

(e)    Effect  of  death  or  renunciation  of  participating  issue. 

On  the  death  of  any  participating  issue  during  the  con- 
tinuance of  the  community,  his  issue  (if  any)  are  substituted 
in  his  place ;  the  share  of  any  participating  issue  who  has  died 
without  leaving  issue  accrues  to  the  surviving  participating 
issue  ;  if  no  participating  issue  survive,  the  whole  of  the  common 
property  becomes  vested  in  the  surviving  spouse.  The  share 
of  any  deceased  issue  is  not  deemed  to  form  part  of  his  estate — 
B.G.B.  1490. 

Any  participating  issue  may  renounce  his  share  by  declaration 
before  the  competent  Court,  or  by  agreement  with  the  other 

property  ;  in  the  case  of  claimants  of  the  second  class,  the  claim  is  for  a  sum 
of  money  representing  the  compulsory  portion. 

"  Illustration  :  In  the  case  mentioned  in  Illustration  2  given  above  sub  (6) 
W  is  entitled  to  one-fourth  of  Its  separate  estate  ;  this  one-fourth  part  having 
the  value  of  ^61,000  is  added  to  the  common  property.  It  follows  that  in  that 
particular  case  the  value  of  the  common  property  remains  as  it  was  before,  the 
£1,000  paid  out  to  C  being  counterbalanced  by  the  £1,000  newly  contributed 
by  W. 

1'  The  liabilities  of  the  participating  issue  are  not  charged  on  the  common 
property,  nor  are  they  personally  liable  for  the  debts  of  the  deceased  or  the 
surviving  spouse — B.G.B.  1489  (3).  As  to  the  personal  liability  of  the 
surviving  spouse  see  B.G.B.  1489  (1)  (2). 
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participants."  If  the  person  wishing  to  renounce  his  share  is 
under  parental  power  (441)  or  under  guardianship  (449)  the 
leave  of  the  Guardianship  Court  must  be  obtained  in  the  first 
instance.  The  renunciation  has  the  same  effect  as  the  death 
without  issue  of  the  renouncing  party — B.G.B.  1491. 

(/)  Dissolution,  of  continued,  community. 

The  continued  community  may  be  dissolved  by  the  surviving 
spouse  at  any  time,  and  is  dissolved  ipso  facto  by  the  re-marriage 
or  death  of  the  surviving  spouse.  The  community  may  also  be 
dissolved  by  the  Court,  on  the  application  of  any  participating 
issue  :  (1)  on  grounds  similar  to  those  on  which  a  community  of 
goods  between  husband  and  wife  may  be  dissolved  on  the  appli- 
cation of  one  of  the  spouses — see  above  sub  (7)  (a)  ;  (2)  on  the 
ground  that  the  surviving  spouse  has  forfeited  his  parental  power 
(442)  in  respect  of  the  applicant  or  would  have  forfeited  it  if  he 
had  been  entitled  thereto— B.G.B.  1492-1496. 

The  rules  as  to  the  effect  of  the  dissolution  are  similar  to  thosfe 
applied  in  the  case  of  the  dissolution  of  a  community  between 
husband  and  wife  "—B.G.B.  1497,  1498. 

The  surviving  spouse  takes  one-half  of  the  common  property ; 
the  other  half  is  divided  among  the  participating  issue  on  the 
same  principles,  as  if  such  half  were  the  residuary  estate  of  the 
predeceasing  spouse,  and  as  if  such  spouse  had  died  intestate, 
leaving  no  issue  other  than  the  participating  issue*" — B.G.B. 
1503  (1). 

The  predeceasing  spouse  may,  by  testamentary  disposition  made 
with  the  assent  of  the  surviving  spouse,  reduce  the  share  of  any 
issue  in  the  common  property  to  a  half  of  the  statutory  share, 
and  may  also  on  the  same  grounds  as  those  on  which  a  person 
entitled  to  a  compulsory  portion  may  be  deprived  thereof  (516) 
deprive  any  issue  of  the  whole  of  such  share.    Any  issue  declared 

^"  In  such  a  case  a  payment  may  be  made  out  of  the  common  property  in 
consideration  of  the  renunciation. 

"  As  to  the  apportionment  of  the  liabilities  as  between  the  parties  see 
B.G.B.  1499,1500,  1504.  As  to  the  appropriation  of  specific  objects  see  B.G.B. 
1502,  1515. 

'"'  Advances  received  during  the  lifetime  of  the  predeceasing  spouse  must, 
aa  betvfeen  the  participating  issue  inUr  se  be  brought  into  hotchpot ;  any 
payment  made  out  of  the  common  property  during  the  subsistence  of  the 
community  in  consideration  of  the  renunciation  of  a  share  is  deemed  to 
have  been  made  in  part  satisfaction  of  the  moiety  belonging  to  the  issue ; 
as  between  the  issue  infer-  se  such  payment  is  deemed  to  be  made  in  part 
satisfaction  of  the  claims  of  those  who  are  benefited  by  the  renunciation — 
B.G.B.  1501,  1503.  As  to  the  right  of  the  participating  issue  to  the  restora- 
tion of  gifts  made  by  the  spouses  during  their  joint  lives,  for  the  purpose  of 
supplementing  their  compulsory  portions  see  B.G.B.  1505. 
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'  unworthy  to  inherit '  {erlunwilrdig) — 480 — ^forfeits  his  share  in 
the  continued  community— B.G.B.  1506,  1512-1514,  1516.21 

cc.   Community  of  income  and  profits. 

418.  The  regime  of  community  of  income  and  profits  [Tlrrungen- 
schaftsgemeinschaft — Communaute  reduite  aux  acquets),  as  defined 
by  the  B.G.B.,  resembles  the  various  systems  which  under  the 
same  name  before  1900  formed  the  statutory  regime  in  many 
parts  of  Germany ;  the  same  name  is  also  given  to  one  of  the 
contractual  regimes  specially  defined  by  the  French  Code  ss.  1498, 
1499.  The  main  characteristic  of  this  regime  as  defined  by  the 
B.G.B.  is  that  the  common  property  is  constituted  exclusively 
by  the  earnings,  profits,  and  income  accruing  to  the  spouses 
during  the  subsistence  of  the  marriage  (excluding,  however,  the 
income  of  the  wife's  privileged  property  and  such  other  kinds  of 
income  as  are  excluded  from  the  community  by  marriage  con- 
tract). All  other  property  belonging  to  either  spouse  at  the 
commencement  of  the  community  or  accruing  during  its  con- 
tinuance, otherwise  than  by  way  of  income,  remains  the  separate 
property  of  such  spouse.  Privileged  separate  property  is  only 
recognized  in  the  wife's  case  and  is  formed  of  the  same  classes 
of  property  as  constitute  the  wife's  privileged  property  under  the 
regime  of  general  community  of  goods.  All  other  property 
belonging  or  accruing  to  either  spouse  not  being  in  the  nature 
of  income  is  deemed  non-privileged  separate  property  of  such 
spouse,  with  the  effect  that  the  income  of  such  property  becomes 
common  property.  All  property  which  cannot  be  proved  to  be 
separate  property  is  deemed  to  be  included  in  the  common 
property— B.G.B.  1519-1524,  1526,  1527.^ 

The  management  of  the  common  property  is  governed  by  the 
same  rules  as  under  the  regime'  of  general  community  of  goods 
—417  sub  (3)  (4)— B.G.B.  1519  (2). 

The  wife's  non-privileged  property  is  managed  by  the  husband 
as  in  the  case  of  the  statutory  regime — B.G.B.  1525. 

The  expenses  of  the  household  and  all  outgoings  affecting 
either  the  common  property  or  the  non-privileged  property  of 
either  spouse  are  payable  out  of  the  common  property.  The 
husband's  creditors  can  enforce  their  claims  against  the  common 
property  in  the  same  way  as  under  the  regime  of  general  com- 
munity. 

2'  Any  issue  may  also  in  the  lifetime  of  both  spouses  renounce  his  right  to 
a  share  in  the  continued  community  in  the  same  manner  as  a  share  in  an 
estate  may  be  renounced  in  the  lifetime  of  a  testator  or  intestate — 479, 
485  (1)  (a)— B.G.B.  1517. 

^  As  to  the  right  of  each  spouse  to  claim  an  inventory  of  the  non-privileged 
property  see  B.G.B.  1528. 
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The  rights  of  the  wife^s  creditors  in  respect  of  the  common  pro- 
perty are  more  restricted  than  nnder  the  regime  of  general  commu- 
nity of  goods ;  thus,  for  instance,  claims  in  respect  of  the  wife's 
unlawful  acts  and  claims  in  respect  of  liabilities  incurred  by  her 
before  the  commencement  of  the  community  cannot  be  enforced 
against  the  common  property — B.G.B.  1529-1534.  The  rules 
as  to  the  apportionment  of  the  liabilities  as  between  the  spouses 
also  differ  somewhat  from  the  rules  applicable  under  the  regime 
of  general  community  of  goods — B.G.B.  1535-1538,  1541.^ 

The  husband  as  well  as  the  wife  may  obtain  a  judicial  order 
for  the  dissolution  of  the  community  on  the  same  grounds  as 
under  the  regime  of  general  community  of  goods.  The  wife 
may  also  obtain  a  judicial  order  for  the  dissolution  of  the 
community  on  the  grounds  on  which,  under  the  statutory  regime, 
she  may  obtain  an  order  for  the  revocation  of  the  husband's 
rights  of  management  and  usufruct.  The  community  is  dis- 
solved ipso  facto  on  the  grounds  on  which  a  general  community 
of  goods  is  dissolved  2}j«o  facto,^  and  also  on  the  grounds  on  which 
the  husband's  powers  are  revoked  i^so  facto  iinder  the  statutory 
regime — B.G.B.  1542-1544.  It  may  also  be  dissolved  by  post- 
nuptial marriage  contract. 

The  rules  as  to  the  effects  of  the  dissolution  of  the  community 
are  the  same  as  under  the  regime  of  general  community  of  goods ; 
as  regards  the  wife's  non-privileged  property  the  rules  applicable 
on  the  revocation  of  the  husband's  rights  of  management  and 
usufruct  under  the  statutory  regime  apply.  If  the  dissolution 
of  the  community  is  brought  about  by  any  event  other  than  the 
dissolution  of  the  marriage  by  death  or  divorce,  the  regime  of 
'  separation  of  goods '  takes  the  place  of  the  regime  terminated 
by  the  dissolution— B.G.B.  1545,  1546. 

The  reinstatement  of  the  community  of  income  and  profits 
may  be  brought  about  on  the  same  grounds  as  the  reinstatement 
of  the  husband's  rights  of  management  and  usufruct  under  the 
statutory  regime;  the  wife  may  obtain  a  judicial  order  for  the 
reinstatement  of  the  community  in  any  case  in  which  it  has  been 
dissolved  by  reason  of  the  husband's  bankruptcy — B.G.B.  1547, 
1548. 

^  In  so  far  as  the  common  property  is  benefited  at  the  expense  of  the  non- 
privileged  separate  property  of  either  spouse  or  vice  versa,  the  deficiency 
must  on  the  dissolution  of  the  community  be  made  up  out  of  the  benefited 
property — B.G.B.  1539.  As  to  the  presumption  in  respect  of  consumable 
things  v^ithdrawn  from  the  non-privileged  separate  property  of  either  spouse 
see  B.G.B.  1540. 

'  The  death  of  a  spouse  always  dissolves  the  community  of  profits  ;  a  con- 
tinued community  cannot  be  stipulated  for  under  this  regime. 
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dd.  Community  of  movables. 

419.  The  '  community  of  movables  and  of  income  and  profits ' 
{Gemeinschaft  des  heweglichen  Vermogem  und  der  Errungenschafi) 
— generally  described  by  the  shorter  name  of  '  community  of 
movables  '  {Fahmisegemeimchqft)—\s,  an  adaptation  of  the  French 
statutory  regime  (commvnatcU  legale) ,  which  prior  to  1900  formed 
the  statutory  regime  in  many  parts  of  Germany.^  Under  this 
regime  the  common  property  consists  of  all  movables  belonging 
to  either  spouse  at  the  commencement  of  the  community  or 
acquired  subsequently,  whether  in  the  nature  of  capital  or  of 
income  (with  the  exception  of  the  classes  of  objects  mentioned 
below)  and  of  all  objects  movable  or  immovable  acquired  in 
substittition  for  objects  included  in  the  common  property.  All 
immovable  property,^  on  the  other  hand,  belonging  to  either 
spouse  at  the  commencement  of  the  community  or  accruing  to 
him  during  its  continuance  remains  separate  property. 

The  separate  property  also  includes:  (1)  inalienable  objects; 

(2)  objects  declared  to  be  separate  property  by  marriage  contract ; 

(3)  objects  directed  to  be  held  as  separate  property  by  the  testator 
or  donor  from  whom  they  are  derived.  Privileged  separate  pro- 
perty is  only  recognized  in  the  wife^s  case ;  it  consists  of  such 
objects  as  are  declared  to  have  that  character  by  marriage 
contract  or  by  the  testator  or  donor  from  whom  they  are  derived, 
and  of  all  objects  acquired  from  the  income  of  the  privileged 
property,  or  in  substitution  for  any  objects  forming  part 
thereof. 

A  continuance  of  the  community  after  the  death  of  one  of  the 
spouses,  in  the  event  of  there  being  any  surviving  issue,  may  be 
stipulated  for  by  marriage  contract,  but  while  under  the  regime 
of  general  community  of  goods  the  continuance  takes  place 
unless  excluded,  the  community  under  the  regime  now  under 
discussion  is  dissolved  on  the  death  of  one  of  the  spouses,  unless 
the  contrary  has  been  expressly  provided.  In  all  other  respects 
the  rules  as  to  the  general  community  of  goods  are  also 
applicable  to  the  community  of  movables^ — B.G.B.  1549-1557. 

'  Under  the  French  system  immovables  acquired  after  the  marriage  are 
included  in  the  common  property ;  under  the  new  German  system  im- 
movables are  not  included,  unless  they  are  acquired  in  substitution  for  any 
common  property. 

''  The  expression  '  immovable  property '  for  this  purpose  includes  all  rights 
relating  to  immovables  other  than  hypothecatory  charges,  land  charges,  and 
annuity  charges— B.G.B.  1551  (2). 

^  As  to  the  apportionment  of  liabilities  between  the  separate  property  and 
the  common  property  see  B.G.B.  1556. 
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5.   DivoECB  AND  Judicial  Separation^ 
a.  General  Survey;    Conflict  of  Laws. 

420.  The  possibility  of  obtaining  a  divorce  a  vinculo  did  not 
become  universal  in  Germany  before  1876.  In  many  parts  of 
Germany  (e.g.  in  Bavaria  and  Saxony)  the  only  relief  which 
a  petitioner  belonging  to  the  Roman  Catholic  persuasion  was 
able  to  obtain  in  respect  of  any  matrimonial  offence  was  '  per- 
petual separation^  (a  mensa  et  tow).  The  Personal  Status  Act 
1875  (which  came  into  force  on  January  1,  1876)  abolished 
perpetual  separation  orders  and  enacted  that  a  divorce  decree 
should  be  granted  in  any  case  in  which  a  petitioner  would  under 
the  former  law  have  been  entitled  to  a  perpetual  separation  order. 
Each  of  the  two  Drafting  Commissions  refused  to  alter  this 
rule,  but  under  the  pressure  of  the  Roman  Catholic  party 
a  modified  perpetual  separation  under  the  new  name  of  '  dissolu- 
tion of  the  conjugal  community'  {Aufhebung  der  ekelichen  Ge- 
meinsckaft)  was  introduced  into  German  law  by  the  Reichstag, 
but  so  as  to  be  convertible  into  a  dissolution  of  the  marriage  at 
the  option  of  either  party  (see  423).  In  this  treatise  the  term 
'judicial  separation^  is  used,  though  not  a  literal  reproduction 
of  the  German  term. 

Under  English  law  a  judicial  separation  may  be  obtained  on 
grounds  which  would  not  entitle  the  petitioner  to  a  divorce; 
under  German  law  a  judicial  separation  cannot  be  obtained 
on  any  ground  which  would  not  be  suflScient  to  establish  a  case 
for  a  divorce.  The  remedy  is  not  intended  as  a  minor  remedy 
for  minor  offences,  but  as  an  alternative  enabling  petitioners  to 
obtain  matrimonial  relief  without  a  complete  severance  of  the 
marriage  tie. 

The  grounds  on  which  a  divorce  or  a  judicial  separation  may  be 
granted  by  a  German  Court,  and  the  effects  of  a  divorce  decree  or 
a  separation  order,  are  determined  by  the  law  of  the  State  of 
which  the  husband  is  a  subject  at  the  date  of  the  petition,  but 
this  rule  is  subject  to  four  qualifications  : 

'  There  are  three  ways  in  which  marriage  can  be  dissolved  according  to 
German  law  :  (1)  death  ;  (2)  divorce  ;  (3)  re-marriage  in  a  case  in  which  the 
other  spouse  though  judicially  declared  to  be  dead  is  in  fact  living  (see  411 
note  2). 
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(1)  the  grounds  must  in  any  event  be  of  a  kind  which  would 
justify  a  divorce  under  German  law ;  (2)  a  fact  which  has  hap- 
pened while  the  husband  was  a  subject  of  a  foreign  State  is  not 
recognized  as  a  ground  for  the  relief  claimed  unless  it  would 
entitle  the  petitioner  to  obtain  a  divorce  or  separation  under  the 
law  of  such  foreign  State ;  (3)  if  the  husband  has  ceased  to  be 
a  German  subject  under  circumstances  under  which  the  wife 
remains  a  German  subject  (39),  German  law  is  applied  exclu- 
sively; (4)  if  the  law,  which  under  the  principal  rule  is  the 
governing  law,  refers  back  to  German  law,  German  law  is 
applied  exclusively — E.G.  17, 27. 

Illustrations  :  1.  A  German  Court  tries  a  petition  brought  by 
the  wife  of  a  French  subject  on  the  ground  of  a  fact  which  under 
French  law  constitutes  injure  grave,  but  which  is  not  a  matri- 
monial offence  under  German  law;  the  petition  is  dismissed. 
2.  The  wife  of  a  naturalized  German  subject  claims  a  divorce  on 
the  ground  of  her  husband^s  adultery  committed  while  he  was 
an  Italian  subject.  The  petition  is  successful,  inasmuch  as 
adultery,  according  to  Italian  law,  though  not  a  ground  of 
divorce,  is  a  ground  of  separation.  3.  A  Catholic  husband  has 
emigrated  from  Germany  to  Austria  under  circumstances  under 
which  his  wife,  being  also  a  Catholic,  was  not  bound  to  follow 
him,  and  having  lost  his  German  nationality  by  ten  years' 
absence,  has  become  naturalized  in  Austria.  The  wife  claims 
a  divorce  in  a  German  Court  on  a  ground  which  is  recognized 
as  a  ground  of  divorce  by  German  law.  Austrian  law  does  not 
in  any  case  allow  Catholics  to  be  divorced.  The  wife  is  entitled 
to  a  divorce.  4.  A  British  subject  domiciled  in  Germany  peti- 
tions for  a  divorce  in  a  German  Court  on  the  ground  of  the 
wife's  wilful  desertion.  As  according  to  English  law  the  right 
to  a  divorce  is  entirely  governed  by  the  lex  fori  the  case  is 
determined  by  German  law. 


b.  Grounds  of  Divorce  or  Judicial  Separation. 

421.  The  grounds  which  entitle  a  petitioner  to  obtain  a  divorce 
or  a  judicial  separation  are  sub-divided  into  '  absolute  ■"  and  '  rela- 
tive '  grounds.  Where  the  facts  constituting  an  absolute  ground 
are  established  the  petitioner  is  entitled  to  the  order  prayed  for ; 
in  the  case  of  a  relative  ground  it  is  left  to  judicial  discretion 
whether,  under  the  special  circumstances  of  the  case,  the  relief 
ought  to  be  granted. 


526  FAMILY  LAW 

The  absolute  grounds  are  : 

(1)  adultery^  bigamy,  and  sodomy — B.G.B.  1565  (1) ; 

(2)  attempts  against  the  petitioner's  life^B.G.B.  1566; 

(3)  wilful  desertion ^— B.G.B.  1567  (1). 
The  relative  grounds  are  : 

(1)  any  facts,  by  which  the  marital  relation  owing  to  any 
grave  breach  of  marital  duty,^  or  dishonourable  or  immoral 
conduct  on  the  respondent's  part,  is  disturbed  to  such  an  extent, 
that  the  petitioner  cannot  fairly  be  expected  to  continue  the 
marriage — B.G.B.  1568; 

(2)  insanity,  having  continued  for  more  than  three  years 
during  the  marriage,  and  being  of  a  kind  so  severe  that  the 
intellectual  community  between  the  spouses  has  ceased  and  that 
there  is  no  hope  of  its  re-establishment — B.G.B.  1569. 

The  right  to  obtain  a  divorce  on  any  ground  other  than  the 
respondent's  insanity  is  barred  by  condonation  and  may  also  be 
barred  by  lapse  of  time  ^ ;  connivance  in  the  case  of  adultery, 
bigamy  or  sodomy  also  bars  the  right — B.G.B.  1565  (2),  1570- 
1573.  Facts  whicb  cannot,  owing  to  lapse  of  time,  form  the 
foundation  of  a  claim  for  divorce  may  be  used  for  the  purpose 
of  corroborating  other  facts  brought  forward  in  support  of  the 
petition— B.G.B.  1573. 

c.    Effect  of  Divorce  Decree.^ 

(1)   Dissolution  of  marriage. 

422.  A  divorce  decree  has  the  effect  of  dissolving  the 
marriage  as  from  the  date  on  which  it  ceases  to  be  appealable — 

'  Either  of  the  following  facts  is  deemed  to  constitute  wilful  desertion  : 
(a)  intentional  disobedience  to  an  order  for  the  restitution  of  the  conjugal 
community — 412  sub  (1)— continued  for  more  than  a  year  against  the  wishes 
of  the  other  spouse  ;  (6)  intentional  absence  from  the  conjugal  home  against 
the  wishes  of  the  other  spouse,  continued  for  more  than  a  year  under 
circumstances  under  which  personal  service  of  any  judicial  process  is  im- 
possible—B.G.B.  1567  (2). 

^  Gross  ill-treatment  is  deemed  a  grave  breach  of  duty  within  the  meaning 
of  the  section. 

'  The  petition  must  be  filed  within  six  months  reckoned  from  the  time  at 
which  the  petitioner  became  aware  of  the  fact  constituting  a  ground  of 
divorce  and  at  the  latest  within  ten  years  after  the  happening  of  the  fact — 
B.G.B.  1571  (1)  ;  see  also  B.G.B.  1571  (2)  (3)  (4),  1572. 

'  The  effects  referred  to  sub  (2)  to  (6)  also  result  in  the  case  of  an  order 
for  judicial  separation — see  423. 
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B.G.B.  1564.  From  that  date  the  spouses  cease  to  be  husband 
and  wife  and  the  general  effects  of  marriage  as  well  as  the 
effects  of  the  matrimonial  r%ime  come  to  an  endj  but  new 
duties  may  spring  up  between  the  parties  under  the  rules 
sta,ted  below. 

(2)  Special  liabilities  of  guilty  party. 

If  a  marriage  is  dissolved  on  any  ground  other  than  the 
respondent's  insanity  the  divorce  decree  must  declare  the  disso- 
lution of  the  marriage  to  be  due  to  the  respondent's  fault ; 
where  in  any  such  a  case  a  cross-petition  on  the  respondent's 
part  is  equally  successful  or  where  facts  are  proved^  which  show 
that  the  respondent  would  have  been  successful  if  he  had  filed 
a  cross-petitionj  or  that  condonation  or  lapse  of  time  would  have 
been  the  only  reason  preventing  his  success,  the  decree  must  on 
the  respondent's  application  also  declare  the  petitioner  to  be  in 
fault — B.G.B.  1574.  If  only  one  of  the  spouses  is  declared  to 
be  the  guilty  party,  he  incurs  certain  liabilities  and  becomes 
subject  to  certain  disabilities — see  below  sub  (3)  to  (6).  For 
the  sake  of  brevity  the  party  declared  to  be  guilty  to  the  exclu- 
sion of  the  other  will  in  the  further  course  of  this  treatise  be 
described  as  the  '  exclusively  guilty  party  '• 

(3)   Ripht  of  innocent  party  to  alimony. 

If  the  former  husband  is  the  exclusively  guilty  party  he  must 
supply  the  fonner  wife  with  maintenance  suitable  to  her  station 
in  life,  in  so  far  as  she  is  unable  to  obtain  such  maintenance  from 
the  income  of  her  property  or  from  her  earnings.^ 

If  the  former  wife  is  the  exclusively  guilty  party,  she  must 
supply  the  husband  with  maintenance  in  accordance  with  his 
station  in  life,  in  so  far  as  he  is  unable  to  maintain  himself. 

A  petitioner,  who  obtains  a  divorce  on  the  ground  of  the 
respondent's  insanity,  is  under  the  same  liability  in  respect  of 

2  The  wife's  earnings  are  taken  into  consideration  in  so  far  only  as  under 
the  special  circumstances  under  which  the  spouses  have  been  living  it  is 
usual  for  the  wife  to  earn  money  by  her  work— B.G.B.  1578  (1).  As  to  the 
reduction  or  removal  of  the  liability  to  supply  maintenance  in  case  of 
the  poverty  of  the  exclusively  guilty  party  see  B.Gr.B.  1579  ;  as  to  the 
manner  in  which  maintenance  has  to  be  supplied  see  B.G.B.  1580  and 
432. 
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the  maintenance  of  the  latter,  as  if  he  were  the  exclusively 

guilty  party  in  the  case  of  a  divorce  obtained  on  any  other 

ground. 

The  right  to  receive  maintenance  is  forfeited  by  re-marriage.^ 
On  the  death  of  the  exclusively  guilty  party  his  heirs  become 

liable  in  his  place— B.G.B.  1578,  1581  (1),  1582  (1),  1583. 

(4)   family  name  of  divorced  wife. 

A  divorced  wife,  if  not  the  exclusively  guilty  party,  is  entitled 
to  retain  her  former  husband's  family  name;  if  she  is  the 
exclusively  guilty  party  the  former  husband  may  compel  her 
to  resume  her  maiden  name ;  she  may  do  so  in  any  event.  She 
may  also,  in  any  case  in  which  she  is  not  the  exclusively  guilty 
party,  resume  the  name  which  she  had  immediately  before  the 
marriage  with  the  husband  from  whom  she  is  divorced — B.G.B. 
1577. 

(5)  Custody  and  maintenance  of  infant  children. 

If  the  marriage  is  dissolved  on  any  ground  other  than  the 
insanity  of  one  of  the  spouses,  and  either  spouse  is  declared  the 
exclusively  guilty  party,  the  custody  and  care  of  the  infant 
children  belong  to  the  innocent  party ;  if  both  parties  are 
declared  to  be  guilty,  the  mother  has  the  custody  and  care  of 
the  sons,  who  have  not  attained  the  age  of  six  years,  and  of  all 
the  infant  daughters ;  the  father  in  such  a  case  has  the  custody 
and  care  of  the  infant  sons  who  have  attained  the  age  of  six 
years.  The  Guardianship  Court  may  provide  differently,  if  a 
modification  of  the  ordinary  rule  appears  desirable  in  the  infants' 
interest.  A  parent  who  is  deprived  of  the  care  and  custody  of 
any  child  is  entitled  to  have  access  to  such  child :  the  manner 
in  which  such  access  is  to  be  given  may  be  regulated  by  the 
Guardianship  Court— B.G.B.  1635,  1636. 

No  special  provision  is  made  as  regards  cases  in  which  a  mar- 
riage is  dissolved  on  the  ground  of  the  insanity  of  one  of  the 
spouses,  as  insanity  would  in  any  event  cause  the  suspension 

'  The  re-marriage  of  the  guilty  party  may  have  the  effect  of  increasing 
or  reducing  the  liability,  as  his  or  her  financial  position  may  improve  or 
deteriorate  by  the  re-marriage — see  B.G.B.  1581 1^2). 


HUSBAND   AND  WIFE  529 

of  any  parental  power  which  might  otherwise  be  vested  in  such 
spouse  (442).* 

The  duties  of  the  spouses  as  to  the  maintenance  of  their 
children  (431,  432)  are  not  modified  by  the  divorce ;  where  such 
duty  falls  on  the  husband,  and  the  maintenance  cannot  be  sup- 
plied out  of  the  children's  own  income,  the  wife  has  to  contri- 
bute a  reasonable  part  of  her  income  and  earnings.  If  the 
maintenance  of  any  child  who  is  in  the  wife's  custody  is  endan- 
gered, she  may  retain  her  contribution  for  the  purpose  of 
providing  for  such  maintenance — B.G.B.  1585. 

(6)  Aa  to  the  restoration  of  gifts. 

The  right  of  the  innocent  party  to  revoke  gifts  made  to  the 
guilty  party  has  been  referred  to  above — 202  rule  (5) — B.G.B. 
1584. 

d.   Judicial  Separation. 

423.  A  spouse,  who  is  entitled  to  petition  for  a  divorce,  may 
claim  judicial  separation  in  lieu  of  divorce.  The  order  obtained  on 
any  such  petition  must  declare  the  separation  to  be  due  to  the  fault 
of  one  or  both  of  the  parties  in  the  same  manner  as  on  a  petition 
for  divorce.  If  the  respondent  requires  the  Court  to  grant  a 
divorce  decree  in  the  place  of  the  judicial  separation  claimed  in 
the  petition  the  Court  must  give  effect  to  his  application. 
While  the  parties  are  living  apart  under  an  order  for  judicial 
separation,  either  of  them  is  at  any  time  entitled  to  obtain  a 
divorce  decree— B.G.B.  1575,  1576  (1). 

An  order  for  judicial  separation  has  aU  the  effects  of  a  divorce 
decree  except  the  dissolution  of  the  marriage.  The  parties  may 
at  any  time  restore  the  conjugal  community,  in  which  event  the 
effects  of  the  separation  are  removed  ipso  facto,  but  the  property 
of  the  spouses  is,  on  the  resumption  of  the  conjugal  community, 
held  under  the  regime  of  separation  of  goods — 415  sub  (4),  what- 
ever the  previously  existing  regime  may  have  been — B.G.B.  1576, 
1586,  1587. 

*  Where  a  marriage  is  dissolved  by  the  re-marriage  of  one  of  the  spouses 
while  the  other,  though  judicially  declared  to  be  dead,  is  living,  the  same 
rules  are  applied  as  in  a  case  where  a  divorce  is  declared  to  be  due  to  the 
fault  of  both  parties— B.G.B.  1637. 


M  m 


CHAPTER    II:    PARENT    AND    CHILD 

1.  Kinship  and  Affinity 
a.  General  Bules. 

424.  Two  persons,  of  whom  one  is  a  descendant  of  the  other, 
are  deemed  to  be  kindred  in  the  direct  line  (in  gerader  Linie 
verwandt).  Two  persons,  not  being  kindred  in  the  direct  line, 
but  having  a  common  ancestor,  are  kindred  in  the  collateral  line 
{in  der  Seitenlinie  verwandt).  The  degree  of  kinship  is  deter- 
mined by  the  number  of  the  births  by  which  the  connexion 
between  the  two  persons  concerned  is  effected.^ 

According  to  English  law  there  can  be  no  kinship  between 
a  person  born  out  of  wedlock  and  any  other  person  except  his  issue; 
according  to  German  law,  on  the  other  hand,  there  is  kinship 
between  an  illegitimate  child  and  its  mother,  and  consequently 
also  between  the  child  and  the  mother's  kindred.  There  is,  how- 
ever, no  kinship  between  an  illegitimate  child  and  its  father. 

In  the  case  of  husband  and  wife,  the  kindred  of  one  are 
deemed  to  be  relatives  by  marriage  {yerschwdgert)  of  the  other. 
A  person  thus  related  by  marriage  to  one  of  two  spouses,  is 
deemed  to  be  related  to  him  in  the  line  and  the  degree  in  which 
he  is  related  to  the  spouse  to  whose  kindred  he  belongs — 
B.G.B.  1589,  1590. 

b.  Rules  as  to  establishment  of  Paternity  and  Legitimacy. 

aa.  As  to  children  horn  in  wedlock. 

425.  In  the  same  way  as  under  English  law,  a  child  is  pre- 
sumed to  be  the  legitimate  issue  of  a  marriage,  if  born  during 
the  subsistence  of  such  marriage,  without  regard  to  the  length 

'  Where  the  kinship  is  in  the  collateral  line,  it  is  necessary  to  go  back  to 
the  common  ancestor  ;  thus  brothers  are  kindred  in  the  second  degree,  first 
cousins  are  kindred  in  the  fourth  degree,  nephews  in  the  third  degree,  &c. 
The  rules  on  this  subject  are  those  of  the  Eoman  civil  law,  which  have  also 
been  adopted  in  England  and  which  differ  from  those  of  the  Canon  law. 


PARENT  AND  CHILD  531 

of  the  period  which  has  elapsed  between  the  marriage  and 
the  birth,  and  a  child  born  after  the  dissolution  of  a  marriage 
is  presumed  to  be  the  legitimate  issue  of  such  marriage,  if  the 
date  of  the  birth  is  not  too  far  removed  from  the  date  of  the  dis- 
solution of  the  marriage. 

Under  English  law  there  is  no  fixed  presumption  as  to  the 
length  of  the  period  of  gestation,  but  German  law  presumes  that 
such  period  is  not  shorter  than  181  days  or  longer  than  302  days.^ 
The  time  intervening  between  the  302nd  day  and  the  181st  day 
before  the  birth  is  called  '  the  period  of  possible  conception ' 
(Empfanff7mszeit)—B.G.B.  1592  (1). 

The  particulars  of  the  German  rules  on  the  presumption  of 
legitimacy  are  as  follows  : 

(1)  .a  child  born  in  wedlock  is  legitimate,  whether  conceived 
before  or  after  the  marriage,  if  the  husband  during  the  period  of 
possible  conception  has  cohabited  with  the  wife,  unless  it  is 
clearly  impossible  under  the  particular  circumstances  that  the 
husband  is  the  child's  father  2— B.G.B.  1591  (1); 

(2)  in  so  far  as  the  period  of  possible  conception  falls  within 
the  time  of  the  subsistence  of  the  marriage,  cohabitation  between 
the  spouses  is  presumed — B.G.B.  1591  (2) ; 

(3)  in  so  far  as  the  period  of  possible  conception  falls  within 
a  period  of  time  preceding  the  marriage,  cohabitation  is  presumed 
if  the  husband  dies  prior  to  the  birth  of  the  child  without  having 
taken  proceedings  to  dispute  its  legitimacy — B.G.B.  1591  (2); 

(4)  the  illegitimacy  of  a  child  born  during  wedlock,  or  within 
302  days  after  the  dissolution  of  the  marriage  between  its  mother 
and  her  husband,  cannot  be  alleged  for  any  purpose,  unless  the 
husband  has  within  the  prescribed  period  taken  proceedings  for 
disputing  the  legitimacy  or  has  died  before  the  expiration  of  that 

1  If  it  can  be  proved  by  evidence  that  a  child  vras  conceived  more  than 
302  days  before  the  date  of  its  birth  such  proof  is  accepted  for  the  purpose 
of  establishing  the  child's  legitimacy.— B.G.B.  1592  (2). 

*  Under  English  law  the  child  of  a  mother  vyho  re-marries  after  the  disso- 
lution of  the  first  marriage,  born  at  a  time  at  which  it  might  be  the  child  of 
either  husband,  is  called '  more  than  ordinarily  legitimate',  and  can,  according 
to  some  authorities,  select  its  father  on  attaining  full  age  (Kerr's  Blackstone, 
4th  ed.,  vol.  i,  p.  432).  Under  German  law  a  child  born  under  such  circum- 
stances is  deemed  to  be  the  child  of  the  first  husband  if  born  within  a  period 
of  270  days  from  the  time  of  the  dissolution  of  the  marriage  ;  if  born  at 
any  later  time  it  is  deemed  to  be  the  second  husband's  child. — B.G.B.  1600. 
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period.  The  husband  forfeits  his  right  to  take  such  proceedings 
if  at  any  time  after  the  child's  birth  he  acknowledges  the  child 
as  his  child^— B.G.B.  1593-1598  (1)  (2). 

bb.    As  to  children  lorn  out  of  wedlock. 

426.  A  child  born  out  of  wedlock  may  be  legitimated  in  one 
of  the  modes  specified  below  (427) ;  unless  and  until  this  is 
done,  such  a  child  is  an  illegitimate  child,  and,  as  mentioned 
above,  is  not  deemed  to  belong  to  its  father's  kindred.  Not- 
withstanding this  fact  the  father  is  under  certain  liabilities  both 
as  regards  the  child  and  the  child's  mother,  and  for  this  purpose 
certain  rules  are  laid  down  by  which  the  paternity  of  an  illegiti- 
mate child  is  determined.^     These  rules  are  as  follows  : 

(1)  any  person  who,  during  the  period  of  possible  conception, 
has  cohabited  with  the  mother  of  an  illegitimate  child  is  deemed 
to  be  the  father  of  such  child  unless  this  is  clearly  impossible 
under  the  particular  circumstances,  or  unless  it  can  be  proved 
that  another  person  also  cohabited  with  the  mother  during  the 
ssLvae '^evioA.  (exceptio  pluritim  concumientium)  ^ — B.Gr.B.  1717; 

(2)  a  person  who  by  public  act  (97),  executed  after  the  birth  of 
an  illegitimate  chUd,  acknowledges  himself  to  be  the  father  of 
such  child  can  no  longer  avail  himself  of  the  exceptio  plurium 
concumhentium — B.G.B.  1718. 

cc.    Legitimation. 
(1)  By  subsequent  marriage  of  parents. 

427.  Legitimatio  per  subsequens  matrimonium  is  a  mode  of 
legitimation  introduced  by  the  Canon  law  and  recognized  in  most 
civilized  countries  except  in  England  and  certain  colonies  and 

'  As  to  the  time  for  taking  proceedings  and  the  nature  of  the  proceedings 
see  B.G.B.  1594-1597  ;  as  to  the  formal  and  material  requirements  for  the 
validity  of  the  acknowledgment  of  the  child's  legitimacy  see  B.G.B.  1598  (3), 
1599. 

'  Under  French  law  the  well-known  rule  la  recherche  de  la  paiemite  est 
interdite — Code  Civil  s.  340 — prevents  inquiries  as  to  the  paternity  of  an 
illegitimate  child,  but  an  illegitimate  child  formally  acknowledged  by  its 
father  becomes  entitled  to  certain  rights,  see  Code  Civil  ss.  334-388,  756-766. 

^  The  excepHo  plurium  concumbentium  can  be  rebutted  by  proof  of  the 
fact  that  the  other  person  concerned  cannot  possibly  be  the  father — B.G.B. 
1717  (1). 
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countries  in  which  the  English  law  on  the  subject  has  been  intro- 
duced and  retained.  The  German  rules  on  the  subject  are  as 
follows : 

(1)  an  illegitimate  child  on  the  marriage  of  its  father  with  its 
mother  takes  the  status  of  a  legitimate  child  in  relation  to  its 
parents  as  well  as  to  their  kindred  ^ ; 

(2)  the  mother's  husband  is  deemed  to  be  the  father  of  the 
illegitimate  child  if  he  has  cohabited  with  the  child's  mother 
during  the  '  period  of  possible  conception  ',  unless  it  is  clear 
under  the  particular  circumstances  of  the  case  that  the  child 
could  not  have  been  conceived  during  such  cohabitation ; 

(3)  if  the  mother's  husband  acknowledges  the  child  after  its 
birth  by  public  act  (97)^  his  cohabitation  with  the  mother  during 
the  '  period  of  possible  conception '  is  presumed ; 

(4)  if  the  marriage  between  the  child's  parents  is  relatively 
voidj  the  child  is  in  the  same  position  as  a  child  bom  during 
the  subsistence  of  a  relatively  void  marriage — 409  sub  (3) 
rule  {b) ; 

(5)  the  issue  of  any  child  who  dies  before  the  date  of  its 
parents'  marriage  ai'e  by  such  marriage  placed  in  the  position 
in  which  they  would  have  been  if  such  child  had  survived  the 
date  of  the  marriage— B.G.B.  1719-1723. 

(3)  Legitimation  by  order  of  a  puhlie  authority. 

The  legitimation  by  order  of  a  public  authority  {IShelichkeits- 
erMarung) — which  corresponds  to  the  legitimatio  per  rescriptum 
princijais  of  Roman  law — enables  the  father  of  an  illegitimate 
child  to  give  such  child  the  status  of  legitimacy  without  marrying 
the  mother,  and  even  while  married  to  a  wife  other  than  the 
mother  of  the  legitimated  child.  The  rules  on  this  subject  are 
as  follows  : 

(1)  the  public  authority,  designated  for  that  purpose  by  the 

^  In  the  case  of  princely  and  certain  noble  families,  and  also  with  respect 
to  the  right  of  succession  as  regards  entailed  estates  or  family  settlements, 
this  rule  may  be  altered  by  State  legislation — E.G.  58,  59.  English  law, 
though  recognizing  the  legitimacy  of  a  child  legitimated  by  the  marriage  of 
its  parents  in  accordance  with  the  law  of  the  father's  domicil  at  the  date 
of  the  child's  birth,  does  not  allow  a  child  born  out  of  wedlock  to  become 
entitled  by  descent  to  land  situate  in  England.  Birtwhistle  v.  Vardill 
2  CI.  &  F.  571,  7  CI.  &  P.  895,  51  E.  E.  139. 
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Government  of  the  State  o£  which  the  child's  father  is  a  subject, 
may  make  the  order  on  the  father's  application  ;  it  is  left  entirely 
to  the  discretion  of  the  competent  authority  to  grant  or  to  refuse 
the  application,  but  the  order  cannot  in  any  case  be  made  unless 
the  requirements  mentioned  below  are  complied  with;  the  order 
must  be  unconditional  and  immediately  operative ; 

(2)  the  father  in  his  application  must  acknowledge  the  child  as 
his  child,  but  the  validity  of  the  legitimation  cannot  be  impugned 
on  the  ground  that  the  applicant  is  not  truly  the  child's  father; 

(3)  the  following  persons  must  give  their  authorization  :  (a) 
the  child  ;  (b)  the  child's  mother  if  the  child's  age  is  less  than 
21  years  ;  (c)  the  father's  wife,  if  he  is  married  ^ ; 

(4)  legitimation  cannot  take  place  if  at  the  time  of  the  con- 
ception of  the  child  its  parents  were  unable  to  contract  a  valid 
marriage  on  the  ground  of  closeness  of  kinship  or  aflSnity ; 

(5)  legitimation  cannot  take  place  after  the  death  of  the 
child ;  it  can  take  place  after  the  father's  death  if  the  application 
was  made  prior  to  such  death ; 

(6)  the  effects  of  an  order  of  legitimation  are  not  quite  so 
extensive  as  the  effects  of  legitimation  by  subsequent  marriage;  the 
order  establishes  ties  of  kinship  between  the  father  and  the  child 
and  the  child's  issue,  but  it  does  not  establish  ties  of  kinship 
between  the  child  and  the  father's  kindred,  or  ties  of  aflSnity 
between  the  child  and  the  father's  wife,  or  between  the  father 
and  the  child's  spouse; 

(7)  the  legitimation  deprives  the  child's  mother  of  her  parental 
power,  which,  however,  is  restored  in  certain  specified  events ;  the 
mother  is  not  bound  to  maintain  the  child,  in  so  far  as  mainten- 
ance is  supplied  by  the  father ; 

(8)  If  the  father  wishes  to  marry  while  the  legitimated  child 
is  under  his  parental  power,  he  has  to  comply  with  the  same 
rules  as  the  father  of  a  child  born  in  wedlock  who  wishes  to 
re-marry— 446  sub  (3)— B.G.B.  1723-1725,1726  (1),  1732-1740.' 

'  The  mother's,  and  alao  the  wife's  authorization  is  dispensed  with  in 
certain  events  ;  if  the  mother  refuses  her  authorization  it  may  be  replaced 
by  the  leave  of  the  Guardianship  Court  in  any  case  in  which  the  child  would 
be  unduly  injured  by  the  failure  of  the  attempted  legitimation — B.G.B.  1726 
(3),  1727,  1735. 

'  As  to  certain  details  connected  with  the  procedure  on  an  application  for 
an  order  of  legitimation  see  B.G.B.  1726  (.2),  1728-1731. 
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(3)  Confiict  of  laivs  as  to  legitimation. 

The  question  whether  and  in  what  manner  legitimation  can 
be  effected — in  the  view  of  German  law — depends  on  the  law  of 
the  father's  nationality  at  the  time  of  the  intended  legitimation, 
but  where  the  child  intended  to  be  legitimated  is  a  German  sub- 
ject, the  legitimation  is  inoperative,  unless  the  consent  of  such 
child  and  of  its  mother — as  required  by  German  law — ^is  obtained 
—E.G.  22. 

Illustrations  :  1.  A  British  subject  marries  the  German 
mother  of  his  child  in  Germany.  The  child  is  not  legitimated 
by  the  marriage.  2.  The  subject  of  a  country,  in  which  a  child 
can  be  legitimated  by  a  public  authority  without  the  child's  or 
mother's  consent,  obtains  an  order  in  his  own  country  legitimat- 
ing his  infant  child,  being  the  child  oE  a  German  mother,  without 
obtaining  the  consent  required  by  German  law.  The  child  is 
not  deemed  legitimate  by  a  German  Court. 

Under  English  law  a  child  legitimated  by  the  subsequent 
marriage  of  its  parents  is  deemed  to  be  legitimate,  if  such 
legitimation  is  authorized  by  the  law  of  the  place  in  which  the 
child's  father  was  domiciled  at  the  date  of  the  child's  birth  as 
well  as  by  the  law  of  the  place  in  which  he  was  domiciled  at  the 
date  of  his  marriage  with  the  child's  mother — In  re  Grove  40 
Ch.  D.  216.  English  law  does  not,  however,  give  full  effect  to 
the  legitimation  brought  about  under  the  rules  of  foreign  law ; 
for  though  recognizing  the  status  of  a  legitimated  child  under  the 
particular  circumstances  of  any  case,  it  does  not  in  any  event 
allow  a  child  born  out  of  wedlock  to  inherit  English  realty  as 
heir — see  above,  note  1. 

dd.  Adoption. 

(1)  General  rules. 

428.  Adoption  enables  the  adopter  to  place  the  child  of  another 
into  the  same  position  as  if  it  were  his  own.  A  husband  and 
his  wife  may  together  adopt  a  child  as  their  joint  adopted  child. 
Adoption  is  effected  by  a  contract  between  the  adopter  or  the  joint 
adopters  of  the  one  part  and  the  adopted  child  of  the  other  part, 
which,   however,   requires   the  confirmation   of   the  competent 
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Court;    the   confirmation  cannot  be  refused   i£   the   statutory- 
requirements  are  complied  with — B.G.B.  1741,  1749,  1754. 

(2)  Statutory  requirements} 

{a)  As  to  person  of  adaptor. 

A  person  having  natural  legitimate  issue  cannot  adopt  a  child, 
but  the  fact  that  another  child  has  been  previously  adopted  is  no 
impediment.  The  adoptor  must  be  at  least  50  years  old,  and  be 
at  least  18  years  older  than  the  adopted  child  ^ — B.G.B.  1741, 
1743,  1744. 

(h)  As  to  authorization. 

A  married  adoptor  as  well  as  a  married  adopted  child  requires 
his  spouse's  authorization;  where  a  child  below  the  age  of  21 
years  is  adopted,  the  authorization  of  the  parents  is  also  required ; 
if  the  child  is  illegitimate  the  mother's  authorization  is  sufficient' 
—B.G.B.  1746,  1747. 

(c)  As  to  contract. 

The  declarations  of  the  parties  must  be  made  by  them 
respectively  in  person,  but  if  the  adopted  child  has  not  attained 
the  age  of  14,  its  statutory  agent  may,  with  the  leave  of  the 
Guardianship  Court,  make  the  required  declaration  on  the  child's 
behalf.  If  either  the  adoptor  or  the  adopted  child  is  of  restricted 
capacity  the  leave  of  the  Guardianship  Court  must  be  obtained 
in  addition  to  the  assent  of  the  statutory  agent  * — B.G.B.  1750, 
1751.  The  contract  must  be  unconditional  and  intended  to  be 
immediately  operative — B.G.B.  1742.     The  contracting  parties 

'  In  the  case  of  joint  adoption  each  adoptor  has  to  conform  with  the 
requirements  which  according  to  the  statement  in  the  text  have  to  be  con- 
formed with  by  the  adoptor. 

*  Dispensation  may — within  certain  limits — be  granted  as  to  the  require- 
ments in  respect  of  age — See  B.G.B.  1745. 

'  As  to  the  events  in  which  the  authorization  is  dispensed  with  see  B.G.B. 
1746,  1747 ;  as  to  the  manner  in  which  it  has  to  be  declared  see  B.G.B. 
1748. 

*  As  to  the  conditions  on  which  leave  is  dependent  in  a  case  where 
a  guardian  wishes  to  adopt  his  ward  or  his  former  ward  see  B.G.B.  1752  ;  as 
to  the  effect  of  a  voidable  contract  or  voidable  authorization  see  B.G.B.  1755. 
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are  bound  by  the  contract,  but  the  child  does  not  acquire  the 
status  of  an  adopted  child  before  the  confirmation  of  the  contract 
by  the  Court ;  the  contract  becomes  inoperative  if  the  child  dies 
before  its  confirmation,  or  if  the  adopter  dies  before  having  filed 
his  application  for  confirmation — B.Gr.B.  1753,  1754  (1). 

(3)  Effect  of  adoption.^ 

(a)  As  between  the  adaptor  and  the  adopted  child. 

A  child  adopted  by  a  single  adopter  acquires  the  adopter's 
name  and  the  status  of  a  legitimate  child  of  such  adopter  ® ; 
a  child  adopted  by  a  husband  and  wife  jointly  acquires  the 
husband's  name  and  the  status  of  a  legitimate  child  of  both 
spouses.  Any  issue  of  the  adopted  child  living  at  the  time  of 
the  adoption,  who  are  not  parties  to  the  contract  of  adoption, 
and  any  after-born  issue  of  such  issue  are  excluded  from  the 
effects  of  the  adoption ;  all  other  issue  of  the  adopted  child 
acquire  the  same  status,  as  if  the  adopted  child  were  a  legitimate 
child  of  the  adopter  or  adopters.  No  ties  of  kinship  are  created 
between  the  adopted  child  and  the  adopter's  kindred,  and  no  tie 
of  aflBnity  is  created  between  the  adopted  child  and  a  single 
adopter's  spouse,  or  between  an  adopter  and  the  adopted  child's 
spouse— B.G.B.  1757,  1758,  1762,  1763. 

An  adopter  does  not  by  virtue  of  the  adoption  become 
entitled  to  any  right  of  inheritance  in  respect  of  the  child's  pro- 
perty. A  single  adopter  has  the  same  rights  during  the  adopted 
child's  infancy  as  a  father  entitled  to  the  exercise  of  the  parental 
power  (441) '  j  in  case  of  his  marriage  the  same  rules  are  applicable 
— mutatis  mutandis — as  on  the  .re-marriage  of  a  person  having 
legitimate  issue  by  a  former  marriage — 446  sub  3 ;  joint 
adopters  are  during  the  child's  infancy  in  the  position  of  parents 
—B.G.B.  1757,  1759,  1761. 

°  The  contract  may  exclude  the  adopter's  right  to  the  usufruct  of  the 
child's  property  or  the  child's  rights  of  inheritance  ;  subject  to  these 
exceptions  the  effect  of  adoption  cannot  be  modified  by  contract — B.G.B. 
1767. 

^  A  child  adopted  by  a  married  woman  takes  the  name  which  such  married 
woman  had  before  her  marriage — B.G.B.  1758. 

'  As  to  the  duty  to  submit  an  inventory  to  the  Guardianship  Court  see 
B.G.B.  1760. 


538  FAMILY  LAW 

(i)  As  between  the  adopted  child  and  its  natural  kindred. 

By  virtue  of  the  adoption  the  natural  parents  of  an  adopted 
legitimate  child  lose  their  parental  power,  and  the  natural  mother 
of  an  adopted  illegitimate  child  loses  the  custody  and  care  of  the 
childj  but  the  parental  power^  custody,  and  care  are  restored  in 
certain  specified  events.  The  natural  kindred  of  the  adopted 
child  are  not  liable  for  its  maintenance  in  so  far  as  such 
maintenance  is  supplied  by  the  adoptor  or  adoptors. 

In  all  other  respects  the  rights  and  duties  arising  from  the 
kinship  between  the  adopted  child  and  its  natural  kindred  are 
not  modified  by  the  adoption— B.G.B.  1764,  1765,  1766. 

(4)  Revocation,  of  adoption. 

The  adoption  may  at  any  time  during  the  child^s  lifetime  be 
revoked  by  contract  between  the  adoptor  or  adoptors '  of  the  one 
part  and  the  child  of  the  other  part ;  after  the  child's  death  this 
may  be  done  by  contract  between  the  adoptor  or  adoptors  of  the  one 
part  and  the  other  persons  affected  by  the  adoption  of  the  other 
part.  The  revocation  is  subject  to  the  same  rules — mutatis 
mutandis — ,  as  to  its  confirmation  by  the  Court  and  otherwise,  as 
the  contract  of  adoption— B.G.B.  1768  (1)  (2),  1769,  1770. 

The  contract  of  adoption  is  revoked  ipso  facto  by  a  marriage 
between  the  adoptor  and  the  adopted  child — B.G.B.  1771. 

The  revocation  of  the  adoption  cancels  the  effects  of  the 
adoption.^ 

(5)  Conflict  of  laws. 

The  rules  as  to  conflict  of  laws  are  the  same — mtitatis 
mutandis — as  those  relating  to  legitimation — E.G.  22. 

2.  Mutual  Rights  and  Duties  as  to  Maintenance  {JJnter- 

haltspflicht) 

a.   As  between  Eindred. 

aa.  Comparison  between  German  and  English  law. 
429.  The  rules  as  to  the  duty  of  kindred  to  supply  maintenance 
to  each  other  differ  materially  from  the  corresponding  rules  of 

°  Where  two  spouses  are  the  adoptors,  the  right  of  revocation  is  exercised 
by  them  jointly  during  their  joint  lives  and  by  the  survivor  after  the  death  of 
one  of  them— B.G.B.  1768  (3),  1769. 

'  As  to  the  change  of  name  brought  about  by  the  revocation  see  B.G.B.  1772. 
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English  law.  Under  English  law  the  person  entitled  to  mainten- 
ance has  no  direct  claim  against  the  person  bound  to  maintain 
him ;  the  failure  to  provide  maintenance  where,  in  any  case,  it 
can  he  provided,  and  ought  to  be  provided,  is  a  criminal  offence, 
hut  the  right  to  maintenance  cannot  be  enforced  by  civil  pro- 
ceedings. Under  German  law,  on  the  other  hand,  the  right  to 
maintenance  can  be  enforced  like  an  obligatory  right. 

A  material  difference  also  exists  between  the  two  systems  of 
law,  as  to  the  kind  of  maintenance  which  has  to  be  supplied ; 
under  English  law  a  person  bound  to  supply  maintenance  has  done 
his  duty  as  long  as  he  keeps  the  persons  dependent  on  him  '  out  of 
the  workhouse '  or — to  speak  more  correctly — as  long  as  such 
persons  are  not  in  need  of  parochial  relief ;  under  German  law, 
on  the  other  hand,  the  maintenance  to  be  supplied  must,  as 
a  general  rule,  enable  the  recipient  to  live  in  accordance  with  his 
station  in  life, 

bb.  Persons  liaMe  to  supply  maintenance. 

430.  Any  person  able  to  support  himself  in  accordance  with 
his  station  in  life  ^  is  bound  to  supply  maintenance  to  any  of  his 
kindred  in  the  direct  line  who  are  unable  to  support  themselves 
(431).  Parents  are  liable  to  maintain  their  unmarried  infant 
children,  even  if  they  have  to  reduce  their  standard  of  life  for 
that  purpose,  unless  some  other  person  liable  to  supply  mainten- 
ance is  able  to  maintain  such  children,  or  unless  such  children's 
maintenance  can  be  supplied  out  of  the  income  or  corpus  of  their 
property.     In  so  far  as  any  person  otherwise  liable  to  supply 

^  For  the  purpose  of  ascertaining  a  wife's  or  an  infant's  ability  to  supply- 
maintenance  to  any  kindred  the  income  of  the  wife's  non-privileged  property 
— 414  sub  (2) — is  deemed  the  wife's  income,  and  the  income  of  the  infant's 
property  is  deemed  the  infant's  income  (447),  notwithstanding  the  husband's 
or  parents'  usufruct — 414  sub  (5),  447.  The  income  of  any  property  common 
to  the  spouses  under  the  contractual  regime  (417)  is,  for  the  purpose  of  the 
rules  deemed  to  be  the  income  of  the  spouse  liable  to  supply  maintenance  to 
his  kindred— B.6.B,  1604,  1605.  A  husband  who  has  the  usufruct  of  his 
wife's  non-privileged  property  is  liable  jointly  with  his  wife  in  respect  of  any 
maintenance  payable  out  of  such  property — B.G.B.  1386,  1388.  Where 
there  is  common  property  the  corpus  of  such  common  property  is  liable 
for  the  husband's  and  wife's  liabilities  as  to  maintenance,  and  the  husband 
is  also  liable  jointly  with  the  wife  in  respect  of  her  liabilities — B.G.B.  1459, 
1530  (2),  1534,  1549. 
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maintenance  is  excused  on  the  ground  of  the  insufficiency  of  his 
means,  the  person  who  is  next  in  order  as  to  the  duty  to  supply 
maintenance  to  the  necessitous  kindred  becomes  subject  to  the 
liability  of  the  person  so  excused.^  If  the  spouse  of  the  person 
requiring  maintenance*  is  able  to  supply  such  maintenance  without 
imperilling  his  own  means  of  subsistence,  having  regard  to  his 
station  in  life,  his  liability  ranks  before  the  liability  of  the  kindred  ; 
if  he  would  have  to  reduce  his  standard  of  life  for  the  purpose  of 
supplying  the  maintenance,  the  kindred  are  liable  in  the  first 
instance.  Among  the  kindred  the  liabilities  rank  as  follows : 
(a)  the  issue  are  liable  before  the  ancestors;  among  the  issue 
such  of  them  as  on  the  death  of  the  necessitous  relative  would 
be  entitled  to  statutory  portions  (475)  are  liable  to  supply  the 
required  maintenance  collectively,  each  of  them  contributing 
a  share  corresponding  to  his  statutory  portion;  (6)  among  the 
ancestors  those  of  nearer  degree  are  liable  before  those  of  remoter 
degree ;  those  of  the  same  degree  are  liable  in  equal  shares  * — 
B.G.B.  1601,  1603,  1606, 1607  (1),  1608  (1). 

Illustration :  (1)  JF,  being  unable  to  maintain  herself  is 
married  to  H,  who  is  unable  to  work,  and  whose  income  is  only 
sufficient  to  allow  him  to  support  himself  in  accordance  with  his 
station  in  life ;  the  issue  consist  of  A,  a  son,  and  £  and  C,  sons 
of  a  deceased  daughter,  all  being  able  to  supply  maintenance  to 
W;  A's  contribution  is  half  of  the  sum  required,  £  and  C  con- 
tribute the  other  half  in  equal  shares;  (2)  if  W,  in  the  case 
mentioned  in  III.  1,  has  no  issue  and  no  parents  living  at  the 
time  in  question,  but  her  paternal  grandfather  and  grandmother, 
and  her  maternal  grandfather  are  living,  and  able  respectively  to 
supply  the  maintenance,  each  has  to  contribute  one  third. 

'  The  person  who  is  next  in  order  is  also  liable  if  the  party  liable  in  the 
first  place  cannot  conveniently  be  sued  in  a  German  Court — B.G.B.  1607  (2). 

'  A  divorced  or  separated  spouse  liable  to  supply  maintenance,  or  a  former 
spouse  liable  to  supply  maintenance  under  the  rule  stated  above — 411  note  2, 
is  for  the  purpose  of  the  rule  in  the  same  position  aa  a  spouse — B.G.B. 
1608  (2). 

*  The  father's  liability,  by  way  of  exception  from  the  general  rule,  ranks 
before  the  mother's  liability,  unless  the  mother  has  the  usufruct  of  the 
necessitous  child's  property,  in  which  event  the  order  is  reversed — B.G.B. 
1606  (2). 
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cc.   Persons  entitled  to  maintenance. 

431.  Only  such  persons  are,  as  a  general  rule,  entitled  to  be 
supplied  with  maintenancej  as  are  unable  to  maintain  themselves 
either  by  their  earnings  or  from  the  income  or  corpus  of  their 
property.  A  person  who  in  his  station  in  life  is  not  expected  to 
earn  his  own  living  (e.g.  a  lady  belonging  to  the  leisured  classes, 
a  person  preparing  himself  for  the  government  service,  or  for  one 
of  the  learned  professions)  is  deemed  to  be  unable  to  obtain  any 
earnings.  An  unmarried  infant  may  claim  maintenance  from  its 
parents  before  resorting  to  the  corpus  of  its  property,  except  in 
so  far  as  the  parents  if  providing  such  maintenance  would  have 
to  lower  their  standard  of  life — B.G.B.  1602. 

dd.   Nature  of  maintenance  to  le  supplied. 

432.  As  mentioned  above,  the  nature  of  the  maintenance 
depends,  as  a  general  rule,  upon  the  station  in  life  of  the  recipient, 
and  must  be  suitable  to  such  station  {standesmdssiger  Unterhalt). 
It  includes  the  whole  cost  of  living  and,  in  the  case  of  persons 
requiring  education,  also  the  cost  of  such  education,  and  of  the 
preparation  for  any  profession  or  calling.  The  maintenance  is, 
however,  reduced  to  the  bare  necessaries  of  life,  if  the  condition 
of  the  person  concerned  was  caused  by  his  own  misconduct.  The 
same  result  happens  if  the  person  requiring  maintenance  has 
committed  certain  specified  offences  affecting  the  kindred  liable 
to  supply  maintenance — B.G.B.  1610,  1611. 

As  a  general  rule  the  maintenance  has  to  be  supplied  by  means 
of  a  fixed  annuity  payable  in  advance  by  quarterly  instalments ; 
but  where  the  parents  of  an  unmarried  child  are  liable  to  supply 
such  maintenance  they  may  determine  in  what  manner  it  is  to 
be  provided,  unless  the  Guardianship  Court  on  any  special  ground 
directs  otherwise — B.G.B.  1613. 

ee.   As  to  past  and  future  maintenance. 

433.  The  expenses  of  past  maintenance  can  only  be  claimed  as 
from  the  date  at  which  the  person  liable  to  supply  it  was  in 
mora  solvendi  (152),  or  at  which  proceedings  for  the  assertion 
of  the  right  to  maintenance  were  instituted. 
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An  agreement  waiving  the  claim  to  future  maintenance  is 
void.i 

The  right  to  maintenance  becomes  extinguished  by  the  death 
of  the  person  entitled  thereto,  and  also  by  the  death  of  the  person 
liable  to  supply  itj  except  as  regards  such  claims  for  past  main- 
tenance as  are  admissible  under  the  rule  stated  above,  or  such 
instalments  payable  in  advance  as  have  fallen  due  prior  to  the 
death  2_B.G.B.  1613,  1614. 

fE.    Conflict  of  laws. 

434.  The  reciprocal  duties  as  to  maintenance  between  the 
parents  and  any  legitimate  child,  and  between  the  mother  and 
an  illegitimate  child,  are  determined  by  German  law  if  the 
parent,  whose  nationality  is  decisive,  is  a  German.  In  the  case 
of  a  legitimate  child  the  father's  nationality  is  decisive  as  long 
as  the  father  is  living ;  if  he  is  dead  the  mother's  nationality  is 
decisive.  In  the  case  of  an  illegitimate  child  the  mother's 
nationality  is  decisive.  Where  the  parent,  whose  nationality  is 
decisive,  has  ceased  to  be  a  German  subject,  German  law  is  still 
applied  by  German  Courts,  in  so  far  as  the  child,  whose  right  or 
duty  as  to  maintenance  is  in  question,  remains  a  German  subject 
— E.G.  19,  20.  No  statutory  rule  exists  as  to  the  choice  of  law 
in  any  case  in  which  the  rights  or  duties  as  to  the  maintenance 
of  any  remoter  kindred  are  in  question, 

b.   Liability  of  an  Illegitimate  Child's  Father. 

aa.    As  to  the  child's  maintenance. 

435.  The  father  of  an  illegitimate  child  (426)  is  bound  to 
supply  such  child  with  maintenance  in  accordance  with  the 
mother's  station  in  life  (including  the  cost  of  education,  as  in 
the  case  of  a  legitimate  child)  from  the  date  of  its  birth  down  to 
the  completion  of  its  sixteenth  year;  the  maintenance  is  to  be 
continued  after  that  time,  if  the  child,  by  reason  of  physical 
or  mental  defects,  is  unable  to  support  itself;  the  father  is 
released  from  the  last-mentioned  liability  in  so  far  as  its  discharge 

'  As  to  any  payment  made  before  maturity  see  B.6.B.  1614. 

*  The  funeral  expenses  of  a  necessitous  relative  have  to  be  paid  by  the 
party  liable  to  supply  maintenance  in  so  far  as  the  payment  of  such  expenses 
cannot  be  obtained  from  the  heirs  of  the  deceased — B.G.B.  1615  (2). 
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would  deprive  him  of  his  own  means  of  subsistence,  having 
regard  to  his  station  in  life.  The  father's  liability  to  maintain 
the  illegitimate  child  ranks  before  the  liability  of  the  mother  and 
her  kindred.^  The  maintenance  must  be  supplied  by  means  of 
an  annuity  payable  in  advance  by  quarterly  instalments.^  The 
claim  is  not  extinguished  by  the  father's  death,  even  if  such 
death  comes  before  the  child's  birth,  but  the  father's  heirs  may 
compound  for  the  liability  of  the  deceased  by  paying  to  the 
illegitimate  child  an  amount  equal  to  the  compulsory  portion 
(513)  which  such  child  would  have  taken,  if  it  had  been 
a  legitimate  chUd.  The  cost  of  past  maintenance  may  be 
claimed ;  a  gratuitous  renunciation  of  the  claim  for  future  main- 
tenance is  void ;  a  renunciation  for  valuable  consideration  requires 
the  sanction  of  the  Guardianship  Court — B.G.B.  1708-1714 

A  child  deemed  illegitimate  on  the  ground  that  its  parents' 
marriage  was  declared  void  *  on  any  ground  other  than  a  fatal 
defect  in  the  marriage  ceremony  (410)  is  entitled  to  maintenance 
from  its  father  in  the  same  manner  as  a  legitimate  child — 
B.G.B.  1703. 

bb.   As  to  maintenance  of  child's  mother  during  confinement. 

436.  The  father  must  pay  to  the  mother  the  cost  of  the  con- 
finement and  of  her  maintenance  during  the  six  weeks  following 
the  confinement,  and  must  also  repay  to  her  any  special  outlay 
incurred  by  reason  of  her  pregnancy  or  her  confinement.  The 
claim  is  not  extinguished  by  the  death  of  the  father  prior  to  the 
child's  birth,  or  by  the  fact  that  the  child  is  stillborn  ^ — B.G.B. 

1715. 

cc.    Conflict  of  laws. 

437.  The  father's  duties  both  as  regards  the  maintenance  of 
an  illegitimate  child,  and  as  to  the  maintenance  of  the  child's 

'  The  mother  and  her  kindred  are  kindred  of  the  illegitimate  child  (424) 
and  therefore  come  under  the  ordinary  rules. 

^  As  to  proceedings  before  the  birth  of  the  child  see  B.G.B.  1716. 

^  This  can  only  happen,  if  the  nullity  or  voidability  of  the  marriage  was 
known  to  both  parties  ;  if  it  was  unknown  to  one  of  them,  or  if  one  of  them 
was  under  duress,  the  children  of  the  marriage,  as  mentioned  above  (409) 
are  legitimate,  notwithstanding  the  nullity  of  the  marriage — B.G.B.  1699. 

1  It  will  be  seen  that  the  liabilities  of  the  father  of  an  illegitimate  child 
are,  under  German  law,  of  a  much  more  extensive  nature  than  under 
English  law. 
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mother  during  her  eonfinemeat,  are  determined  by  the  law  of  the 
State  o£  which  the  mother  is  a  subject  at  the  date  of  the  child's 
birth ;  a  German  Court  will  not,  however,  in  any  case  enforce 
claims  as  to  the  maintenance  of  any  illegitimate  child  or  of  its 
mother  which  go  beyond  the  claims  allowed  by  German  law — 
E.G.  21. 

3.   Othek  Rights  and  Duties  akising  peom  Parental 
Relation 

a.    General  statement. 

438.  The  parental  relation  creates  a  number  of  miscellaneous 
rights  and  duties  which  have  some  similarity  to  the  rights  and 
duties  which  exist  between  husband  and  wife  as  part  of  the  general 
effects  of  marriage  (412).  These  miscellaneous  rights  and  duties 
are  supplemented  by  certain  definite  rights  exercisable  by  one  of 
the  parents  (generally  the  father)  as  to  the  person  and  property 
of  infant  children,  which  rights  are  collectively  described  by  the 
term  '  parental  power  ■"  {EUerliche  Gewalt),  and  which,  in  so  far  as 
they  relate  to  the  children's  property,  may  fitly  be  compared  with 
the  husband's  rights  arising  under  the  matrimonial  regime  (413). 

b.    Conflict  of  laws. 

439.  The  rules  as  to  the  conflict  of  laws,  as  regards  both  the 
miscellaneous  rights  and  duties  and  the  parental  power,  are  the 
same  as  those  regulating  the  conflict  of  laws  as  to  maintenance 
(434)— E.G.  19,  20. 

c.    Miscellaneous  Kights  and  Duties. 
(1)   As  to  family  name. 

440.  A  legitimate  child  takes  the  father's  family  name.  An 
illegitimate  child  takes  the  mother's  family  name  unless  the 
mother's  name  has  been  changed  by  her  marriage,  in  which  case 
the  child  takes  the  mother's  former  name  ;  the  husband  may, 
however,  with  the  mother's  and  child's  authorization,  give  the  child 
his  own  name  by  a  publicly  certified  act  (97)  before  a  competent 
authority— B.G.B.  1616,  1706. 
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(2)  A&  to  assistance  in  household  work  and  husiness. 
A  childj  while  residing  in  the  parental  home  and  educated  and 
maintained  by  its  parents/  is  bound  to  render  them  such  services 
in  the  household  work  or  business  as  may  reasonably  be  expected, 
having  regard  to  the  child's  ability  to  render  services,  and  the 
station  in  life  of  the  parents  concerned — B.G.B,  1617. 

(3)  As  to  property. 

The  rules  as  to  the  management  of  the  property  of  infant 
children  come  under  the  head  of  parental  power.  As  regards 
children  of  full  age  remaining  in  the  parental  home,  the  following 
rules  are  apphed :  {a)  any  outlay  for  the  benefit  of  the  household  or 
of  the  parents  is  presumed  to  be  made  without  the  expectation 
of  repayment;  {b)  if  the  whole  or  part  of  any  child's  property 
is  handed  over  to  one  of  the  parents  for  the  purpose  of  being 
managed  by  him,  he  is  presumed  to  have  the  right  to  appro- 
priate the  net  income  remaining  after  the  discharge  of  necessary 
outgoings— B.G.B.  1618,  1619. 

(4)  As  to  outfit  and  advancement.^ 

A  father  is  bound  to  supply  any  daughter  who  marries  with 
an  '  outfit ',  suitable  to  her  station  in  life,  if  he  can  do  so  without 
imperilling  his  own  means  of  subsistence  having  regard  to  his 

^  An  illegitimate  child  stands  in  the  same  position  to  the  mother  as 
a  legitimate  child  to  the  parents — B.G.B.  1705.  For  the  sake  of  hrevity  the 
rules  in  the  text  are  expressed  with  reference  to  legitimate  children  and 
their  relations  to  their  parents,  but  it  will  be  understood  that  they  also  refer 
to  illegitimate  children  and  their  relations  to  their  mother,  unless  the 
contrary  appears  from  the  context. 

^  The  term  '  outfit '  is  used  as  an  equivalent  for  the  Gei-man  term  '  Aus- 
steuer '  which  comprises  the  whole  of  the  furniture  and  household  implements 
required  on  the  foundation  of  a  home  as  well  as  the  wife's  so-called 
'  trousseau '.  It  is  customary  in  Germany  for  the  wife's  father  to  supply  the 
whole  outfit.  The  term  '  advancement '  is  used  as  an  equivalent  for  the 
German  term  'Ausstattung '  which  includes  any  property  transferred  toa  child 
by  its  father  or  mother,  for  the  purpose  of  founding  or  preserving  a  home, 
or  establishing  a  position  in  life  for  such  child.  The  term  '  advancement ' 
therefore  comprises  the  '  outfit '  given  to  a  daughter  as  well  as  any  dowry 
given  to  her,  or  any  sum  of  money  or  other  property  given  to  a  son  on  his 
marriage,  or  on  his  acquiring  the  ownership  of  a  business,  or  joining 
a  partnership  or  being  admitted  to  a  profession. 
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station  in  liEe,  and  in  so  far  as  the  daughter's  own  property  is 
insufficient  for  the  purpose.  If  the  father  is  dead  or  unable  to 
supply  the  outfit,  the  duty  to  supply  the  outfit  is  transferred  to 
the  mother.  The  right  to  receive  an  outfit  is  not  transferable, 
and  is  barred  after  the  lapse  of  a  year  from  the  date  of  the  mar- 
riage. The  outfit  may  be  refused :  (a)  if  a  daughter  marries 
without  the  required  parental  authorization ;  (b)  i£  she  commits 
certain  specified  offences  affecting  the  person  liable  to  supply 
the  outfit ;  (c)  if  she  has  received  an  outfit  on  the  occasion  of 
a  previous  marriage — B.G.B.  1620-1633. 

The  transfer  of  any  property  to  any  child  by  way  of  '  advance- 
ment ',  whether  made  in  satisfaction  of  any  legal  obligation  or 
otherwise,  is  not  deemed  a  'gift'  (200),  except  in  so  far  as  its 
value  appears  excessive  under  the  special  circumstances ;  but  as 
regards  warranty  of  title  and  quality,  the  rules  relating  to  gifts 
are  applied  in  all  cases — B.G.B.  1624. 

Where  the  parent  who,  under  the  rules  as  to  parental  power, 
has  the  management  of  an  infant  child's  property,  transfers  any 
property  to  such  child  by  way  of  advancement,  the  intention 
to  provide  such  advancement  out  of  such  chUd's  property  is 
presumed— B.G.B.  1625. 

d.   Parental  Power, 
aa.  Introductory  ohservations. 

441.  The  rules  of  the  B.G.B.  as  to  '  parental  power '  represent 
a  compromise  between  the  principles  governing  the  patria  potestas 
of  Roman  law  and  the  ideas  underlying  the  Germanic  'right 
of  wardship '  over  infant  children.  The  Roman  paterfamilias 
who  had  powers  over  the  issue  under  his  potestas,  whether 
infants  or  of  full  age,  had  to  surrender  some  of  his  privileges 
in  the  later  stages  of  Roman  law,  but  he  always  retained  the 
right  of  usufruct  over  the  property  of  such  issue.  As  regards 
infant  children,  this  right  is  preserved  by  the  B.G.B.  j  subject  to 
this  exception,  the  main  principle  of  Germanic  law  which  looked 
upon  the  father's  privileges  not  as  rights  exercisable  for  his 
own  benefit,  but  as  means  for  enabling  him  to  protect  the  children's 
interests,  is  also  the  main  principle  of  the  new  law.  The  expression 
'  parental '  power  indicates  that  the  exclusive  rule  of  the  father 
has  been  abandoned ;  as  a  general  rule  the  power  is  exercised 
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by  the  father,  but  even  where  this  is  the  case  some  of  the 
functions  have  to  be  exercised  by  him  with  the  mother's  con- 
currence, and  on  the  father's  death,  and  in  certain  other  events 
the  mother  takes  his  place. 

The  parental  power  is  exercised  over  all  the  children  during 
their  infancy,  and  comprises  the  following  rights  and  duties : 
(1)  power  of  agency;  (3)  care  of  the  children's  person;  (3)  care 
of  the  children's  property ;  (4)  right  of  usufruct. 

The  exercise  of  the  parental  power  is  not  subject  to  the  same 
kind  of  control  as  the  exercise  of  the  office  of  a  guardian  (451) ; 
but,  as  will  be  seen  below  (446),  the  powers  of  interference  of 
the  Guardianship  Court  are  very  extensive,  and  may  to  a  cer- 
tain extent  be  exercised  by  the  Court  of  its  own  motion.  A  local 
authority  also  exists  in  each  commune,  called  the  '  Communal 
Orphan  Council'  (GemeindezoaisenraiA),  whose  functions  include 
the  duty  to  give  notice  to  the  Guardianship  Court  of  any  fact 
relating  to  the  exercise  of  the  parental  power  which  comes  to  its 
knowledge  and  calls  for  the  interference  of  the  Court.  A  child 
subject  to  parental  power  has  a  claim  for  damages  against  the 
judge  of  the  Guardianship  Court  if  he  wilfully  or  negligently 
fails  in  the  performance  of  any  duty  imposed  upon  him  by  law 
in  such  child's  interest— B.G.B.  1674,  1675. 

bb.  Father's  exercise  of  parental  power. 
442.  The  parental  power  is  vested  in  the  father  until  his 
death  or  judicial  declaration  of  death,^  unless  it  is  suspended  or 
forfeited  on  any  of  the  grounds  mentioned  below;  the  father 
may  also  be  deprived  of  the  care  of  the  child's  person  (445),  or 
of  the  management  of  the  child's  property  (446),  by  order  of  the 
Guardianship  Court  under  the  circumstances  specified  in  the 
sections  respectively  dealing  with  these  matters ;  his  powers  do 
not  in  any  case  extend  to  matters  as  to  which  a,  curator  has 
been  appointed  (454),  or  to  objects  given  by  any  testator  or 
donor  with  directions  excluding  the  parental  power  of  manage- 
ment ;  ^  the  father's  power  of  agency  is  also  restricted  in  certain 
other  ways  specified  below. 

1  As  to  the  consequences  of  divorce   and    judicial  separation  see    422 
sub  (5). 

2  Such  a  direction  does  not  exclude  the  parental  right  of  usufruct,  unless 
such  exclusion  is  expressly  provided  for — B.G.B.  1651. 

Nn2 


548  FAMILY   LAW 

The  rights  and  duties  connected  with  the  care  of  a  child's 
person  are  exercisable  and  have  to  be  performed  jointly  with  the 
mother,  but  in  the  case  of  any  difference  of  opinion  the  father 
has  a  preponderating  voice.  The  parents  cease  to  exercise  any 
power  over  the  person  of  an  infant  daughter  after  her  marriage, 
but  the  power  of  agency  and  the  powers  relating  to  her  property 
in  such  a  case  remain  vested  in  the  person  exercising  the  parental 
power— B.G.B.  1626,  1627',  1628,  1633,  1634,  1638. 

The  father's  parental  power  is  smpended^  in  any  of  the  fol- 
lowing events :  (1)  in  the  event  of  his  being  or  becoming 
subject  to  incapacity  or  restricted  capacity ;  (2)  in  the  event  of 
the  appointment  of  a  curator  of  his  affairs  on  the  ground  of  any 
physical  disability  (454) ;  (3)  in  the  event  of  it  being  established 
by  a  declaration  of  the  Guardianship  Court  that  some  fact  exists 
which  prevents  him  from  exercising  the  power  for  a  considerable 
period  of  time  *— B.G.B.  1676,  1677  (1). 

The  father's  parental  power  is  forfeited  in  the  event  of  his  being 
sentenced  to  penal  servitude  or  imprisonment  extending  over  six 
months  on  the  ground  of  any  offence  affecting  the  child — 
B,G.B.  1680. 

If  the  father,  though  entitled  to  exercise  the  parental  power, 
is  in  fact  unable  to  do  so,  and  if  the  mother  does  not  exercise 
her  right  of  taking  his  place  (443),  the  Guardianship  Court  has 
to  make  such  arrangements  as  may  appear  necessary  in  the 
child's  interest  5—B.G.B.  1665. 

If,  during  the  suspension,  or  after  the  forfeiture  of  the 
father's  parental  power,  the  power  cannot  be  exercised  by 
the  mother,  a  guardian  of  the  child  must  be  appointed^ — 
B.G.B.  1773. 

In  all  matters  relating  to  the  exercise  of  the  power  the  father 

'  The  suspension  of  the  power  does  not  involve  the  loss  of  the  usufruct  over 
the  child's  property— B.G.B.  1678. 

*  The  suspension  comes  to  an  end  when  the  incapacity  or  restriction 
ceases ;  in  the  event  referred  to,  sub  (3),  the  suspension  does  not  cease 
until  the  Court  declares  that  the  reason  preventing  the  exercise  of  the  power 
has  ceased  to  exist— B.G.B.  1677  (2). 

°  As  a  general  rule  a  curator  is  appointed  under  such  circumstances — 
B.G.B.  1909. 

°  The  guardian  steps  into  the  father's  place  ;  if  the  mother  is  living  she 
acts  concurrently  with  the  guardian  in  all  matters  relating  to  the  child's 
person— B.G.B.  1698. 
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must  apply  such  diligence  as  he  gives  to  his  own  affairs — B.Gr.B. 
1664. 

He  is  entitled  to  the  re-imbursement  of  any  outlay  reasonably 
incurred  in  connexion  with  the  care  of  the  child^s  person  or 
property^  except  where  such  outlay  is  under  some  special  rule 
chargeable  against  him — B.G.B.  1648. 

cc.  Mother^ s  exercise  of  parental  power. 
443.  The  parental  power,  including  the  right  of  usufruct, 
lecomes  vested  in  the  mother  in  any  of  the  following  events : 
(1)  on  the  father's  death  ;  (3)  on  a  judicial  declaration  declaring 
the  father  to  be  dead  ^ ;  (3)  on  the  forfeiture  by  the  father  of  the 
parental  power,  in  any  case  in  which  the  conjugal  community 
has  previously  been  dissolved  by  divorce,  or  judicial  separation  ^ — 
B.G.B.  1684. 

The  mother  ma^  exercise  ^  the  parental  power  temporarily : 
(1)  during  the  subsistence  of  the  conjugal  community  in  any 
case  in  which  the  father's  power  is  suspended,  or  in  which  he  is 
temporarily  prevented  from  acting ;  (2)  after  the  termination  of 
the  conjugal  community  by  divorce  or  judicial  separation  if 
authorized  to  do  so  by  the  Guardianship  Court;  the  authority 
may  be  given  if  the  father's  power  is  suspended,  and  there  is  no 
prospect  of  a  speedy  termination  of  the  suspension.  In  the 
event  mentioned  sub  (1),  the  usufruct  in  the  child's  property 
remains  vested  in  the  father — B.G.B.  1685. 

The  mother's  powers  in  an  ordinary  case  are  the  same  as  those 
of  the  father,  and  subject  to  the  same  rule  as  to  suspension,* 

^  If  the  father  in  such  a  case  is  in  fact  living,  he  may  i-esume  his  parental 
power  after  making  a  declaration  of  his  intention  to  do  so  addressed  to  the 
Guardianship  Court— B.G.B.  1679(2). 

^  If  the  pai-ental  power  is  forfeited  during  the  subsistence  of  the  marriage, 
the  mother  does  not  acquire  it ;  in  such  a  case  a  guardian  has  to  be  appointed ; 
if  subsequently  to  such  appointment  the  father  and  mother  are  divorced  or 
judicially  separated,  the  mother  acquires  the  parental  power  and  the  guardian- 
ship comes  to  an  end  ipso  facto — B.G.B.  1882. 

^  The  right  to  exercise  the  power  must  be  distinguished  from  the  formal 
possession  of  the  power  ;  where  the  mother  has  only  the  right  to  exercise  the 
power,  the  father's  power  revives  as  soon  as  the  ground  for  the  suspension 
of  his  power  disappears. 

*  Where  the  mother's  parental  power  is  suspended  by  reason  of  her  infancy, 
she  retains  the  duties  and  rights  as  to  the  child's  person,  but  subject  to  the 
control  of  the  child's  guardian ;  the  same  rule  is  applied  where  the  power 
is  terminated  by  reason  of  her  re-marriage— B.G.B.  1696,  1697. 
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forfeiture,  and  termination  (448),  except  that  the  mother's  powers 
are  terminated  by  re-marriage,  as  well  as  by  death  or  judicial 
declaration  of  death.  An  assistant  guardian  {Beistand)  having 
power  to  control  the  exercise  of  the  mother's  powers  as  to  all  or 
some  of  the  matters  included  therein,  may  be  appointed  by  the 
Guardianship  Court  under  any  of  the  following  circumstances : 
(1)  in  pursuance  of  a  testamentary  direction  on  the  father's  part ; 
such  a  direction  is  operative,  if  the  father  at  the  time  of  his 
death  was  in  fuU  enjoyment  of  the  parental  power  j  (2)  on  the 
mother's  own  application  j  (3)  in  any  ease  in  which  the  Court  for 
special  reasons  deems  such  an  appointment  desirable  ^ — B.G.B. 
1686,  1687. 

The  mother  of  an  illegitimate  child  is  not  entitled  to  the 
parental  power;  such  a  child  must  in  any  case  be  protected 
by  the  appointment  of  a  guardian  (449).  The  mother,  however, 
has  the  care  of  the  child's  person,  the  guardian  exercising 
in  that  respect  the  powers  of  an  assistant  guardian — B.G.B. 
1707. 

dd.  Powers  of  statutory  agency. 

444.  The  person  exercising  the  parental  power  is  the  statutory 
agent  (116)  of  each  child  subject  to  the  power,  and,  as  such,  has 
authority  to  act  on  behalf  of  any  incapable  infant  child,  or  to 
give  the  required  assent  to  the  acts  of  any  infant  child 
whose  capacity  is  restricted.  This  power  of  acting  on  behalf 
of,  or  concurrently  with,  any  child  subject  to  the  parental  power 
cannot,  however,  be  exercised  with  reference  to  certain  specified 
matters,  as  to  which  a  conflict  of  interest  between  the  child  on  one 
side  and  the  father,  or  certain  near  relations  of  his,  on  the  other 
side  is  possible.  The  Guardianship  Court  may  also  withdraw 
the  power  of  agency  in  respect  of  any  other  matter  as  to  which 
it  can  be  shown  that  such  a  conflict  of  interests  exists  to  a 
material  extent.  In  such  a  case  a  curator  (454)  must  be  appointed 
for  the  purpose  of  acting  as  the  child's  statutory  agent — B.G.B. 
1630.  The  restrictions  on  the  powers  of  agency  which  arise 
with  reference  to  the  management  of  the  child's  property  will 
be  discussed  below  (446). 

'  As  to  the  assistant  guardian's  powers  and  functions  and  as  to  the 
possibility  of  his  removal  see  B.G.B.  1688-1695 
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ee.  Care  of  child's  person. 

445.  The  care  of  the  person  comprises  :  (1)  the  right  and 
duty  to  educate  ^  and  control  the  child ;  (3)  the  right  and  duty 
to  determine  its  place  of  residence  j  (3)  the  right  to  demand  the 
restitution  of  the  custody  of  the  child  from  any  person  unlawfully 
detaining  it— B.G.B.  1631,  1632. 

The  rules  as  to  the  right  of  determining  in  what  re- 
ligion a  child  is  to  be  brought  up  are  left  to  State  Law — 
E.G.  134. 

The  Guardianship  Court  may  order  a  child  to  be  removed  from 
the  parents'  custody  and  sent  to  a  suitable  family,  or  to  a  school 
or  reformatory  on  any  of  the  following  grounds  ^ :  (1)  on  the 
ground  that  the  child''s  physical  or  moral  welfare  is  imperilled 
by  the  abuse  on  the  part  of  the  parent  exercising  the  parental 
power  of  his  right  to  take  care  of  the  child's  person,  or  on  the 
ground  of  dishonourable  or  immoral  conduct  on  the  part  of  such 
parent — B.G.B.  1666  (1)  j  (2)  in  the  case  of  a  child  under  the  age 
of  twelve  years  on  the  ground  that  such  child  has  committed  a 
criminal  offence  *  ;  (3)  on  the  ground  that  such  removal  appears 
necessary  to  prevent  the  child's  complete  moral  depravation  * — 
E.G.  135. 

The  removal  to  some  educational  or  correctional  establishment 
of  a  young  person  over  the  age  of  twelve,  but  under  the  age 
of  eighteen  years,  may  be  ordered  by  any  Court  convicting 
such  person  of  a  criminal  oflFence,  if  the  Court  is  of  opinion  that 
he  is  not  possessed  of  sufficient  insight  for  the  discernment 
of  the  criminality  of  the  act  of  which  he  is  convicted — St. 
G.B.  56. 

1  The  right  of  education  includes  the  right  of  inflicting  reasonable  chastise- 
ment, which  may  be  extended  by  order  of  the  Guardianship  Court — B.G.B. 
1631  (2). 

2  The  Guardianship  Court  before  making  such  an  order  must  give  a  hearing 
to  the  parent  exercising  parental  power ;  the  other  parent  and  the  child's 
near  relatives  must  also  be  heard,  if  this  can  be  done  without  great  delay 
and  expense — B.G.B.  1673. 

^  Ordinary  criminal  proceedings  cannot  be  taken  against  a  child  under  the 
age  of  twelve  years — St.  G.B.  55. 

*  The  removal  in  the  events  mentioned  sub  (2)  and  (8)  is  not  permissible 
unless  specially  authorized  by  State  law ;  as  regards  Prussia  it  is  authorized 
vinder  a  Statute  of  1900  known  as  the  Fursorgersiehungsgesets. 
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ff.  Management  of  child's  property. 

(1)  Nature  of  powers  of  management. 

446.  The  power  of  management  exercised  by  virtue'  of  tlie 
parental  power  over  a  child's  property  is  similar  in  its  nature  to 
the  power  of  management  exercised  by  a  husband  over  his  wife's 
non-privileged  property  under  the  statutory  regime  (414),  but 
a  parent's  power  of  management  is  much  more  extensive  than 
a  husband's  power.  The  power  is  not  necessarily  exercised  over 
the  whole  of  the  child's  property,  owing  to  the  fact  that  a 
testator  or  donor  may,  as  mentioned  above  (442),  exclude  it  as 
to  any  objects  given  by  him.  A  testator  or  donor  may  also  give 
special  directions  as  to  the  management  of  any  objects  not  so  ex- 
cluded, and  these  directions  must  be  followed,  unless  the  Guardian- 
ship Court  gives  leave  to  disregard  them,  on  the  ground  that 
the  interests  of  the  child  would  otherwise  be  endangered  ^ — 
B.G.B.  1639.  The  following  statement  must  be  taken  to  refer 
exclusively  to  the  management  of  property  in  respect  of  which 
the  parental  power  has  not  been  excluded  or  made  subject  to 
special  directions. 

(2)  Rules  as  to  management. 

The  power  of  management  includes  the  rights :  [a)  to  take 
possession  of,  and  to  give  a  valid  discharge  for,  all  sums  of 
money  or  other  property  to  which  the  child  is  entitled ;  (5)  to 
sell,  charge,  or  otherwise  dispose  of  any  property  belonging  to 
the  child,  but  subject,  as  regards  certain  specified  kinds  of 
property,  to  the  leave  of  the  Guardianship  Court. 

Transactions  relating  to  immovables,  or  to  the  whole  property 
under  the  parent's  management,  or  to  any  right  of  inheritance 
to  which  the  child  is  entitled,  or  to  the  purchase  or  sale  of 
a  business,  to  leases  extending  over  a  year,  borrowing  trans- 
actions, or  to  the  issue  or  indorsement  of  negotiable  instruments, 
&c.,  are  among  those  for  which  the  leave  of  the  Court  is  required.^ 

'  Where  the  donor  is  living  his  assent  to  a  deviation  is  sufficient,  and  if 
he  is  prevented  by  permanent  incapacity  or  absence  the  Guardianship  Court 
may  assent  in  his  place— B.G.B.  1639  (2),  1803  (3). 

^  As  regards  certain  kinds  of  these  transactions  a  general  authorization 
may  be  given — B.G.B.  1643  (3),  1825.  As  to  the  manner  in  which  the  leave  of 
the  Com't  is  given  and  as  to  the  effect  of  a  transaction  entered  iuto  vyithout 
such  leave,  see  B.G.B.  1828-1831. 
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Gifts  cannot  be  made  on  the  child's  behalf^  except  for  the 
pm-pose  of  satisfying  a  moral  obligation  or  the  requirements  of 
social  propriety— B.G.B.  1641,  1643. 

Objects  which  cannot  be  sold  without  the  leave  of  the  Court 
cannot  be  delivered  to  the  child  without  such  leave — B.G.B.  1644. 

Any  money  requiring  investment  must  be  invested  in  trustee 
securities,  unless  the  Guardianship  Court  on  any  special  ground 
allows  a  deviation  from  this  rule— B.G.B.  1643.  A  new  business 
cannot  be  started  on  the  child's  behalf  without  the  leave  of  the 
Guardianship  Court  ^ — B.G.B.  1645. 

(3)  Special  duties  of  surmving  parent. 
While  both  parents  are  living  the  Guardianship  Court  does  not 
exercise  any  control  over  the  management  of  the  child's  property, 
except  in  the  events  mentioned  sub  (4)  and  (5).  On  the  death 
of  one  of  the  parents  the  surviving  parent  must  comply  with 
the  following  requirements :  (a)  he  must  make  an  inventory  of 
the  whole  of  the  property  belonging  to  any  child  then  subject  to 
the  parental  power;  if  no  such  property  exists  he  must  file 
a  declaration  to  that  effect;  {b)  he  must  from  time  to  time 
make  and  file  an  inventory  of  any  property  subsequently  accruing 
to  any  child  subject  to  the  parental  power;  (c)  if  he  intends 
to  contract  another  marriage  the  Guardianship  Court  must  be 
informed  of  such  intention,  and  an  inventory  of  the  property 
subject  to  his  management  must  be  filed  before  the  re-marriage ; 
if  any  child  is  a  participant  in  a  continued  community  of  goods 
— 417  sub  (8),  a  partition  must  be  effected  before  the  re- marriage, 
unless  the  Court  gives  leave  to  postpone  this  step* — B.G.B. 
1640,  1669. 

(4)   Supervision  of  power  of  management. 
The  parental  power  of  management  may  be  made  subject  to 
the  control  of  the  Guardianship  Court  in  any  case  in  which  the 
child's  property  is  endangered,  either  by  a  neglect  of  the  duties 

^  The  rule,  as  to  the  vesting  of  the  ownership  of  movables  acquired  out 
of  the  child's  funds,  is  the  same — mutatis  mutandis — as  the  rule  as  to 
movables  acquired  by  a  husband  out  of  the  wife's  funds  under  the  statutory 
regime— 414— B.G.B.  1646. 

*  These  rules  are  also  applicable  on  the  re-marriage  of  a  divorced  parent. 
Failure  to  comply  with  them  constitutes  a  '  hindering  impediment '  to  the 
re-marriage — 41 1. 
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incumbent  on  the  parent  exercising  the  parental  power,  or  by  the 
pecuniary  embarrassments  of  such  parent. 

In  such  a  case  the  Court  may  require  an  inventory  to  be  filed 
and  an  account  to  be  rendered,  and  may  direct  the  lodgment 
with  a  public  authority  (164)  of  bearer  securities,  instruments 
indorsed  in  blank,  and  valuables,  in  such  manner  that  they 
cannot  be  withdrawn  or  transferred  without  the  leave  of  the 
Guardianship  Court,  or  may  take  certain  other  precautionary 
measures  of  the  same  nature ;  if  these  steps  appear  insufficient 
the  parent  may  be  ordered  to  give  adequate  seciu-ity  (87).  The 
Court  may  from  time  to  time  modify  any  such  order  or  direction — 
B.G.B.  1667,  1668,  1671,  1672. 

(5)    Withdrawal  and  termination,  of  potoer  of  management. 

The  Guardianship  Court  may  withdraw  the  power  of  manage- 
ment as  to  the  property  of  any  child :  (a)  in  the  event  of  a  disregard 
of  the  provisions  mentioned  sub  (3),  or  of  disobedience  to  an 
order  made  under  the  rules  stated  sub  (4)  ^ ;  (^)  in  any  ease  in 
which  the  parent  exercising  the  parental  power  neglects  his 
duties  as  to  the  maintenancie  of  the  child  in  such  a'manner  that  his 
future  maintenance  appears  endangered — B.G.B.  1666  (2),  1670. 

The  powers  of  management  cease  ipso  facto  if  the  parent 
exercising  the  parental  power  is  adjudged  a  bankrupt;  on  the 
termination  of  the  bankruptcy  they  can  be  restored  by  an  order 
of  the  Guardianship  Court — B.G.B.  1647. 

(6)  Parent's  duties  on  cessation  of  power  of  management. 

If  a  parent  loses  his  power  of  management  as  to  a  child's 
property  in  any  manner  mentioned  sub  (5),  or  by  reason  of  the 
suspension,  forfeiture,  or  termination  of  the  parental  power,  such 
parent  or  his  heirs  must  deliver  the  property  previously  managed 
by  him  to  the  statutory  agent  of  the  child,  and  at  the  same 
time  render  an  account  of  the  management.  If  the  power  is 
terminated  by  the  coming  of  age  of  the  child  to  whom  the  property 
belongs,  the  property  and  the  account  must  be  delivered  to  the 
child— B.G.B.  1681. 

^  The  rule  as  to  hearing  the  parent  intended  to  be  deprived  of  his  power 
of  management,  and  the  other  parent,  and  the  relatives,  is  the  same  as  in 
the  case  of  an  application  for  an  order  withdrawing  the  care  of  the  child's 
person— B.G.B.  1673. 
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gg.    Bight  of  umfruct. 

(1)  Nature  of  right. 

447.  A  parent  exercising  the  parental  power  over  a  child  is 
entitled  to  the  usufruct  o£  all  property,  except  '  free  property ' , 
belonging  to  such  child.^  The  free  property  {freies  Vermogen) 
consists  of:  {a)  objects  intended  for  the  child's  personal  use; 
{b)  the  child's  earnings ;  (c)  any  property  given  as  '  free  pro- 
perty' by  a  testator  or  donor.  In  so  far  as  any  property  is 
withdrawn  from  his  management,  the  parent  exercising  the 
parental  power  is  not  entitled  to  the  direct  exercise  of  the  right 
of  usufruct,  but  may  claim  the  net  income  after  the  discharge 
of  all  outgoings.^  The  rules  for  the  exercise  of  the  right  of 
usufruct  are,  subject  to  certain  unimportant  divergences,  the 
same — mutatis  mutandis — as  those  relating  to  the  husband's 
usufruct  over  the  wife's  non-privileged  property  under  the 
statutory  regime— 414— B.G.B.  1649-1654,  1656-1660,  1663. 

(2)  Termination  of  right  of  usufruct. 

The  right  of  usufruct  in  respect  of  the  property  of  an  infant 
child  comes  to  an  end  on  such  child's  marriage  with  the  parents' 
authorization.  It  may  also  be  terminated  :  (1)  by  order  of  the 
Guardianship  Court  in  any  case  in  which  the  parent  has  failed 
to  comply  with  his  duty  as  to  the  child's  maintenance,  and  in 
which  the  future  maintenance  is  endangered  ^ ;  (2)  by  the 
parent's  renunciation— B.G.B.  1661,  1662,  1666  (2). 

^  The  parent  is  of  course  bound  to  maintain  the  child,  but  the  surplus  after 
the  discharge  of  the  outgoings  belongs  to  the  parent  absolutely.  This  con- 
stitutes a  material  difference  between  German  and  English  law.  If  a  parent 
carries  on  any  business  on  a  child's  behalf  the  net  profits  belong  to  such 
parent,  but  any  loss  has  to  be  made  up  out  of  the  profits  of  the  subsequent 
years— B.G.B.  1655. 

^  If  the  parental  power  is  suspended,  or  if  the  care  of  the  person  and  the 
property  has  been  withdrawn  from  the  parent,  the  cost  of  the  child's  main- 
tenance, in  so  far  as  it  is  chargeable  against  the  parent,  is  treated  as  an 
outgoing— B.G.B.  1656  (2). 

^  The  usufruct,  as  a  matter  of  course,  comes  to  an  end  on  the  termination 
or  forfeiture  of  the  parental  power  ;  on  the  suspension  of  the  parental  power 
it  does  not  come  to  an  end  except  in  a  case  in  which  the  power  is  transferred 
to  the  mother  after  the  divorce  or  judicial  separation  of  the  parents — 443  note  2. 
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hh.    Termination  of  parental  power. 

448.  The  parental  power  is  terminated :  (1)  by  the  death  or 
judicial  declaration  of  death  o£  the  parent  exercising  the  power ; 
(2)  by  the  death  of  the  child ;  (3)  by  forfeiture  (442) ;  (4)  in 
the  case  of  the  mother  by  re-marriage  (443) ;  (5)  by  the  child's 
coming  of  age.  The  rule  as  to  the  exercise  of  a  parent^'s  power 
during  the  period  between  the  termination  or  suspension  of  the 
power,  and  the  time  at  which  such  termination  or  suspension 
comesj  or  ought  to  come  to  his  knowledge,  is  the  same — mutatis 
mutandis — as  the  rule  applicable  on  the  termination  of  a  husband's 
power  of  management  under  the  statutory  regime  (414).  If  the 
parental  power  comes  to  an  end  by  reason  of  a  child's  death, 
the  parent  is  bound  to  attend  to  any  matter,  which  could  not 
safely  be  postponed,  until  the  child's  heirs  have  had  time  to 
make  the  necessary  arrangements — B.G.B.  1682, 1683. 


CHAPTER  III :   GUARDIAN  AND  WARD 

1.  General  Rules 
a.    Cases  in  which  Guardian  is  appointed. 

449.  Undeh  German  law  at  least  one  guardian  (Vormund) 
must  be  appointed  for :  (1)  any  infant,  who  is  not  subject  to 
parental  power,  or  whose  person  and  property  are  not  under  the 
care  and  management  of  either  parent ;  (3)  any  adult  who  has 
been  placed  under  guardianship  by  reason  of  mental  disorder, 
extravagance,  or  dipsomania  (28-31)— B.G.B.  1773, 1896.  The 
functions  of  such  a  guardian,  and  more  particularly  his  powers 
to  act  on  behalf  of  the  ward  (Milndel),  are  strictly  defined  and 
extensive ;  in  this  respect,  German  has  the  advantage  over 
English  law,  under  which  the  powers  of  the  guardian  of  an 
infantas  estate  or  person  are  in  some  respects  vague,  and  in  many 
respects  restrictedj  while  a  committee  who  acts  in  lieu  of 
a  guardian  for  a  person  of  unsound  mind  is  only  appointed 
in  the  exceptional  cases  where  the  lunatic  is  so  found  by 
inquisition.^ 

An  EngHsh  guardian  may  be  appointed  by  will ;  a  German 
guardian  is  always  appointed  by  the  Guardianship  Court,  which 
must  select  him  in  accordance  with  the  rules  stated  below  (456). 

b.    Cases  in  which  a  Supervising  Guardian  is  appointed. 

450.  A  supervising  guardian  {Gegenvormund)  may  be  appointed 
in  any  case  which  does  not  come  within  the  exceptions  mentioned 
below,  and  must  be  appointed  in  every  case  not  coming  within 
the  exceptions  if  the  ward's  property  is  of  more  than  trifling  value, 
and  if  only  one  guardian  has  been  appointed.     (See  456  sub  (5).) 

A  supervising  guardian  is  not  appointed  : 
(1)  where  the  father  or  mother,  having  nominated  a  guardian 
in  the  manner  mentioned  below  (456  sub  3),  has  forbidden  the 

'  The  powers  of  a  person  appointed  under  s.  116  of  the  Lunacy  Act  1890 
correspond  to  the  powers  of  a  German  'curator'  appointed  for  a  special 
purpose. 
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appointment  of  a  supervising  guardian.  In  such  a  case  the 
guardianship  is  called  an  '  exempted  guardianship '  {Befreite 
rormmdscAafi)—B.G.B.  1792,  1852  (1),  1855 ; 

(2)  where  either  parent  is  appointed  guardian  of  a  legitimate 
adult  child  and  would,  if  the  child  were  an  infant,  have  the 
power  of  managing  its  property  ^ — B.G.B.  1903,  1904. 

c.   Functions  of  Guardianship  Court  and  Family  Council. 

451.  The  duties  and  powers  of  the  Guardianship  Court  as 
to  the  control  of  the  exercise  of  the  guardianship  are  much  more 
extensive  than  the  similar  duties  and  powers  with  reference  to 
the  exercise  of  the  parental  power.  It  is  the  duty  of  the  Court 
to  supervise  the  exercise  of  the  powers  of  the  guardian,  and  of 
the  supervising  guardian,  and  to  prevent  breaches  of  duty  on 
the  part  of  either  of  them,  and  it  may  impose  fines  if  its  directions 
are  disobeyed— B.G.B.  1837',  1897  (see  also  464). 

The  judge  of  the  Court  is  under  the  same  liability  with 
reference  to  any  breach  of  this  duty,  as  he  is  with  reference  to 
any  breach  of  duty  in  respect  of  his  control  over  the  parental 
power  (441) — B.G.B.  1848.  If  either  legitimate  parent  so 
directs^  a  family  council  consisting  of  the  judge  of  the  Guardian- 
ship Court  and  two  to  six  other  members  is  appointed ;  in  such 
a  case  all  the  functions  otherwise  exercised  by  the  Guardianship 
Court  are  exercised  by  the  family  council — B.G.B.  1858,  1860, 
1872,  1897,  1905. 

d.   Functions  of  Communal  Orphan  Council. 

452.  The  Communal  Orphan  Council  (441)  has  to  nominate  fit 
persons  for  the  office  of  guardian,  supervising  guardian,  and  for 

'  If  the  mother  is  the  guardian,  a  supervising  guardian  is  appointed  by  her 
wish,  or  where  any  special  circumstance  makes  such  appointment  desirable — 
B.G.B.  1904 

^  Where  the  ward  is  an  infant,  a  family  council  may  also  be  appointed  on 
the  application  of  any  kindi-ed  or  relative  by  marriage,  imless  forbidden  by 
either  par6nt,  in  so  far  as  the  Guardianship  Court  holds  such  appointment  to 
be  expedient  in  the  ward's  interest — B.G.B.  1859. 

As  to  the  composition  of  the  family  council,  the  regulations  of  its  meetings, 
the  appointment  of  substitutes,  the  power  of  the  Court  over  the  members, 
and  the  circumstances  vinder  which  its  removal  may  be  ordered  see  B.G.B. 
1861-1881,  1905. 
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membership  of  the  family  council  in  so  far  as  they  are  required. 
It  is  bound  concurrently  with  the  Guardianship  Court  or  family 
council  to  supervise  the  exercise  of  the  guardians'  functions,  and 
to  give  information  to  the  Court,  or  to  the  family  council  as  to 
any  breaches  of  duty  coming  under  its  notice.  On  the  other 
hand  the  Court  or  family  council  has  to  give  notice  to  the 
Communal  Orphan  Council  of  the  appointment  of  any  guardian 
or  assistant  guardian  for  a  v/ard  residing  in  the  district^ — 
B.G.B.  1849,  1850,  1851  (1),  1897. 

6.   Interim  Guardianship. 

453.  Where  an  application  is  made  for  placing  any  adult 
under  guardianship  an  interim  guardian  (vorlaufiger  Vormun^ 
may  be  appointed  by  the  Court,  if  the  Court  holds  such  appoint- 
ment necessary  for  the  purpose  of  averting  a  material  danger  to 
the  person  or  property  of  such  adult.  The  interim  guardianship 
comes  to  an  end  on  the  proper  guardian's  appointment,  or  on  the 
dismissal  of  the  application— B.G.B.  1906-1908. 

f.   Cases  for  the  appointment  of  a  'curator'. 

454.  The  distinction  of  Roman  law  between  the  tutela  over 
the  younger  infants,  and  the  oura  over  those  of  riper  age  is 
not  maintained  in  German  law ;  the  functions  of  a  '  curator ' 
{Pjleger)  are  intended  to  meet :  (1)  eases  in  which  there  is 
a  parent  or  guardian  who,  under  the  particular  circumstances, 
is  incapable  of  acting ;  (2)  cases  in  which,  for  various  reasons,  it 
is  required  that  some  one  should  act  on  behalf  of  a  person  who  is 
not  under  parental  power  or  guardianship.  The  particular 
instances  of  the  second  class  of  cases  are  as  follows: 

{a)  a  curator  may  be  appointed  for  the  person  and  property  of 
an  adult  not  under  guardianship  who,  by  reason  of  any  physical 
defect  (e.  g.  deafness  or  blindness),  is  incapable  of  managing  his 
affairs,  and  who  consents  to  the  curator's  appointment ; 

{b)  a  curator  may  be  appointed  for  some  particular  matters, 
or  for  some  particular  classes  of  matters,  to  which  an  adult,  not 

^  Where  the  ward's  residence  is  changed,  the  guardian  has  to  give  notice 
of  such  change  to  the  Orphan  Council  of  the  district  in  which  the  former 
residence  was  situate,  which  in  its  turn  has  to  communicate  such  notice  to 
the  Orphan  Council  of  the  new  district— B.G.B.  1851  (2). 
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under  guardianshipj  cannot  attend  liimselfj  owing  to  any  physical 
or  mental  defect;  in  this  case  also  the  consent  of  the  person 
concerned  is  required ; 

(c)  a  curator  may  be  appointed  for  an  absent  adult  whose  place 
of  abode  is  unknown,^  or  who  is  prevented  from  returning  and 
from  attending  to  the  management  of  his  property ; 

(d)  a  curator  ventris  is  appointed,  if  such  appointment  is 
required  for  the  preservation  of  any  future  rights  to  which  the 
nasciturus  may  become  entitled  after  his  birth  ^ ; 

(e)  a  curator  may  be  appointed  for  an  unascertained  person, 
if  the  interests  of  such  person  require  immediate  protection 
(e.  g.  where  the  vesting  of  a  reversionary  interest  which  requires 
protection  depends  upon  a  contingent  event) ; 

(/)  a  curator  may  be  appointed  for  the  purpose  of  administer- 
ing a  fund  collected  for  a  temporary  purpose,  if  the  persons 
originally  appointed  for  the  management  and  distribution  of 
such  fund  have  died  or  ceased  to  act ' — B.G.B.  1909-1914. 

g.    Cases  in  which  Guardians  and  Curators  are  appointed 
for  Subjects  of  other  Countries. 

455.  A  German  Guardianship  Court  has  power  to  appoint 
a  guardian  or  curator  for  the  subject  of  a  foreign  State,  in 
any  ease  iu  which  the  authorities  of  such  State  have  failed  to 
make  adequate  provision,  and  in  which  the  person  concerned 
either  requires  the  care  of  a  guardian  or  curator  under  his  own 
law,  or  was  originally  placed  under  guardianship  by  a  German 
Court.  Provisional  measures  may  be  ordered  pending  the  ap- 
pointment— E.G.  23. 

1  A  curator  absmtis  may  be  appointed,  notwithstanding  the  fact  that  the 
absent  person  has  appointed  an  attorney  capable  of  acting  on  his  behalf, 
if  any  circumstances  exist  which  render  the  revocation  of  the  power  of 
attorney  desirable— B.G.B.  1911  (1). 

2  If  either  parent  would  have  exercised  the  parental  power  over  the  child 
if  it  had  been  born  such  parent  is  entitled  to  act,  and  the  appointment  of 
a  curator  is  unnecessary. 

'  As  to  the  appointment  of  a  curator  for  the  estate  of  a  deceased  person 
see  521. 
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2.   Selection  and  Appointment  of  Guardian, 
Supervising  Guardian,  or  Curator 

a.   Principle  of  Selection. 

(1)    General  principle. 

456.  The  Court  in  its  selection  of  a  guardian,  supervising 
guardian,  or  curator  must  follow  a  prescribed  order  of  priority 
as  between  the  persons  who  by  law  are  '  called  upon '  [bernfen) 
to  act.  The  Court  is  not  authorized  to  disregard  this  order  of 
priority,  except  on  one  of  the  following  grounds :  (1)  the 
consent  of  the  person  passed  over;  (2)  the  incapacity  or 
disqualification  (457)  of  the  person  passed  over;  (3)  the  existence 
of  special  impediments  preventing  the  acceptance  of  the  office  ^ ; 

(4)  delay  in  acceptance  on  the  part  of  the  person  passed  over ; 

(5)  the  fact  that  in  the  opinion  of  the  Court  the  appointment 
of  the  person  passed  over  would  have  been  detrimental  to  the 
ward's  interest— B.G.B.  1778  (1)  (2),  1897. 

(2)    Order  of  priority  where  ward  is  an  infant. 

The  following  classes  of  persons  are  called  upon  to  act  as 
guardian  of  an  infant  in  the  order  in  which  they  are  mentioned  : 

(1)  the  person  (male  or  female)  nominated  as  guardian  by 
a  testamentary  disposition  of  the  ward's  father  ^ ; 

(2)  the  person  (male  or  female)  nominated  by  a  testamentary 
disposition  of  the  ward's  legitimate  mother  ^ ; 

(3)  the  ward's  paternal  grandfather  * ; 

(4)  the  ward's  maternal  grandfather. 

'  If  the  impediments  are  of  a  temporary  nature,  the  person  passed  over 
must,  after  their  removal,  be  appointed  in  the  place  of  the  originally 
appointed  guardian— B.G.B.  1778  (2). 

^  Under  English  law  the  mother  is  statutory  guardian  after  the  father's 
death ;  in  Germany  such  a  provision  is  unnecessary,  because  the  mother, 
if  she  is  capable  of  exercising  the  parental  power,  obtains  the  care  of  the 
infant  children  and  of  their  property  by  virtue  of  such  power  ;  the  appoint- 
ment of  a  guardian  is  consequently  not  required  in  such  a  case. 

^  Neither  parent  is  entitled  to  nominate  a  guardian,  if  at  the  time  of  his 
death  he  is  not  entitled  to  exercise  the  parental  power  or  to  act  on  behalf  of 
the  child  in  matters  affecting  its  person  or  property — B.G.B.  1777  (1). 

*  Where  the  ward- has  been  adopted  by  any  person  other  than  his  father's 
or  mother's  spouse,  neither  grandfather  is  called  upon-^B.G.B.  1776  (2). 
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Where  the  ward  is  a  married  womaiij  the  Court  may  pass 
over  all  the  persons  otherwise  called  upon  in  favour  of  her 
husband ;  where  the  ward  is  an  illegitimate  child,  the  grand- 
parents may  be  passed  over  in  favour  of  the  mother — B.G.B. 
1776,  1777. 

(3)    Order  of  priority  where  ward  is  of  age. 
Where  the  ward  is  of  age,  the  order  of  priority  between  the 
persons  called  upon  to  act  as  guardians  is  as  follows  : 

(1)  the  ward's  father  ; 

(2)  the  ward's  legitimate  mother  ^ ; 

(3)  the  ward's  paternal  grandfather ; 

(4)  the  ward's  maternal  grandfather. 

Where  the  ward  is  married,  the  Court  may  pass  over  aU  the 
persons  otherwise  called  upon  in  favour  of  the  ward's  husband  or 
wife ;  where  the  ward  is  an  illegitimate  child  the  grandparents 
may  be  passed  over  in  favour  of  the  mother — B.G.B.  1897, 1898, 
1899  (1). 

(4)  Selection,  where  no  person  called  vpon  hy  law  is  available. 
Where  no  person  called  upon  by  law  to  act  as  guardian  is 
available,  the  Court  must  select  a  proper  person,  male  or  female, 
married  or  unmarried,  after  hearing  the  Communal  Orphan 
Council.  Preference  must  be  given  to  kindred  or  relations  hy 
marriage,  and  the  ward's  religious  faith  must  be  taken  into 
consideration— B.G.B.  1779,  1897. 

(5)  Rules  as  to  numher  of  gtiardians. 
In  the  absence  of  any  special  ground  justifying  the  appointment 
of  several  guardians  (e.  g.  the  nomination  of  several  guardians  in 
a  testamentary  disposition),  only  one  is  appointed  for  each  ward ; 
where  several  brothers  and  sisters  (whether  of  the  whole  or  half 
blood)  require  guardians  a  single  guardian  is,  as  a  general  rule, 
appointed  for  them  collectively.  Where,  for  any  special  reason, 
several  guardians  are  appointed  for  one  ward,  each  of  such 
guardians  may  be  appointed  for  a  separate  sphere  of  duties, 
e.  g.  one  of  them  may  be  appointed  as  guardian  of  the  person 

"  The  order  is  somewhat  varied  in  a  case  where  the  ward  is  an  adopted 
child  or  the  legitimate  child  of  an  invalid  marriage — 409  sub  (2)  (6) — B.G.B. 
1899  (2)  (3),  1900  (2). 
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and  another  as  guardian  of  the  property  ^  —  B.G.B.  1775,  1797 
(2),  and  see  1798. 

(6)   Selection  of  supervisinff  guardian  and  curator, 

A  supervising  guardian  is  selected  in  accordance  with  the 
same  rules  as  those  regulating  the  selection  of  an  ordinary 
guardian— B.G.B.  1792  (4).  The  selection  of  a  curator,  in 
a  case  where  such  curator  has  to  act  in  the  place  of  the  parent 
exercising  the  parental  power,  or  of  the  guardian,  is  left  to 
the  discretion  of  the  Court  '^ ;  in  all  other  cases  the  selection 
of  a  curator  is,  as  far  as  practicable,  governed  by  the  same 
principles  as  the  selection  of  a  guardian — B.G.B.  1915,  1916. 

b.   Incapacity  and  Disqualification  for  Office. 

457.  A  person  may  either  be  incapable  of  being  appointed  as 
a  guardian  or  merely  disqualified.  If  a  person  incapable  of  being 
appointed  is  appointed,  such  appointment  is  void,  ah  initio ; 
a  disqualified  person  ought  not  to  be  appointed,  but  if  the 
prohibition  has  been  disregarded  the  appointment  is  operative ; 
the  Court,  however,  is  bound  to  dismiss  the  disqualified  person  as 
soon  as  the  disqualification  is  brought  to  its  knowledge. 

A  person  under  incapacity  (93),  or  a  person  placed  under 
guardianship  by  reason  of  mental  debility,  extravagance,  or 
dipsomania,  is  incapable  of  being  appointed. 

A  minor  who  has  attained  the  age  of  seven  years,  a  person 
under  interim  guardianship  (453),  or  one  whose  property  is  being 
managed  by  a  curator,  an  undischarged  bankrupt  or  a  person 
deprived  of  civic  rights  by  criminal  sentence,  is  disqualified,  as 
well  as  a  person  expressly  excluded  by  a  testamentary  disposition 

=  Where  several  guardians  are  appointed,  without  distinction  of  spheres 
of  action,  they  must  act  jointly.  In  cases  of  difference  of  opinion  between 
the  guardians  the  Guardianship  Court  decides,  unless  on  the  appointment  of 
such  guardians  other  directions  have  been  given.  The  Court  must  follow 
any  directions  given  by  an  infant  ward's  parent  as  to  the  decision  on 
differences  of  opinion  between  guardians  nominated  by  such  parent,  unless 
such  directions  appear  to  endanger  the  ward's  interests — B.G.B.  1797,  1798. 

'  Where  a  curator  has  to  be  appointed  for  the  management  of  any  property 
given  by  a  testator  or  donor  to  a  person  subject  to  the  parental  power  or 
under  guardianship  with  directions  that  it  should  be  withdrawn  from  the 
management  of  the  parent  or  guardian,  the  person  (if  any)  nominated  by 
such  testator  or  donor  as  curator  must  be  appointed— B.G.B.  1917  (1). 
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of  the  ward's  father  or  legitimate  mother,*  or  a  person  who 
has  not  obtained  the  required  consent.  The  husband's  consent 
is  required,  where  his  wife  is  appointed  as  guardian  for  a  person 
other  than  himself  or  any  child  of  his ;  the  consent  of  the 
competent  authority  is  required  in  any  case,  in  which  a  public 
official  or  minister  of  religion  is  appointed — B.G.B.  1780-1784, 
1792  (4),  1897,  1900  (1). 

c.   Duty  to  accept  Office. 

458.  Every  male  German  is  bound  to  accept  the  office  of 
guardian,  supervising  guardian,  or  curator,  if  not  excused  on 
one  of  the  prescribed  grounds.  A  person  who  culpably  declines 
the  office  without  lawful  excuse  is  liable  for  any  damage  suffered 
by  the  ward  by  reason  of  the  consequent  delay  in  the  appoint- 
ment and  may  be  fined  for  his  refusal.^ 

A  person  who  has  attained  the  age  of  sixty  years,  or  who  has 
more  than  four  legitimate  children,^  or  who  is  hindered  by 
disease  or  infirmities,  or  who  resides  at  an  inconvenient  distance 
from  the  office  of  the  Guardianship  Court,  or  who  holds  not  less 
than  two  guardianships  under  previous  appointmtots,  is  entitled 
to  refuse  the  office.  The  office  may  also  be  refused  in  any 
case,  in  which  several  guardians  are  to  be  appointed — 456  sub 
(5) — or  in  which  the  guardian  is  directed  by  the  Court  to  give 
security  (459)— B.G.B.  1785-1788. 

d.   Procedure  on  Appointment. 

459.  It  is  the  duty  of  the  Guardianship  Court  to  effect  the 
appointment  of  a  guardian,  supervising  guardian,  or  curator 
of  its  own  motion  whenever  such  appointment  is  required.^  The 
person  appointed  must  declare  before  the  Court  that  he  will 
faithfully  and  conscientiously  discharge  the  duties  of  his  office 

"  The  mother  cannot  exclude  a  person  nominated  by  the  father ;  neither 
parent  has  the  right  of  exclusion  in  any  case,  in  which  he  is  deprived  of  the 
right  of  nomination  under  the  rule  stated  above — 456  note  3 — B.G.B.  1782, 
1897. 

^  The  fine  may  not  exceed  300  Marks  and  only  three  successive  fines  can 
be  imposed  ;  in  this  manner  exemption  from  fines  may  be  purchased  at  the 
cost  of  about  £i5.    The  liability  for  damages,  however,  remains. 

^  Adopted  children  are  not  counted. 

'  Where  a  guardian  has  to  be  appointed  for  an  infant  the  Court  may, 
pending  such  appointment,  make  such  preliminary  orders  as  may  be  required 
in  the  ward's  interest. 
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and  must  confirm  this  declaration  by  clasp  of  hand  {Handscklag) 
in  lieu  of  oath. 

The  Court  may  order  the  guardian  to  give  security  (87)  if 
such  a  precaution  is  required  on  any  special  ground. 

The  appointment  may  be  made  terminable  on  the  happening 
of  a  special  event.  A  certificate  of  the  appointment  [Bestallung) 
is  handed  to  the  person  appointed;  it  must  contain  the 
following  particulars :    (1)  the  vrard's  name  and  date  of  birth ; 

(2)  the  guardian^s^  supervising  guardian's,  or  curator's  name; 

(3)  the  names  of  the  other  guardian  or  guardians  (if  any)  or 
of  the  supervising  guardian  (if  any) ;  (4)  details  of  the  dis- 
tribution of  functions  between  several  guardians  where  such  a 
distribution  is  made ;  (5)  a  statement  as  to  the  appointment  of 
a  family  Council  where  such  an  appointment  has  been  made — 
B.G.B.  1774,  1789,  1791,  1792  (4),  1844,  1897,  1915. 

3.   Rights  and  Duties  of  Guardian,  Supervising 
Guardian,  and  Curator 

a.  General  Survey. 
(1)  Guardians  rights  and  duties. 
460.  A  guardian  has  the  same  rights  and  duties  as  a  parent 
exercising  the  parental  power  (excepting  the  right  of  usufruct), 
but  is  subject  to  much  greater  restrictions  than  a  parent,  more 
particularly  in  any  case  in  which  a  supervising  guardian  is 
appointed.  The  powers  of  a  guardian,  like  those  of  a  parent — 
442,  do  not  extend  to  matters  as  to  which  a  curator  has  been 
appointed,  and,  as  in  the  case  of  a  parent,  the  powers  may  be 
modified  by  direction  of  the  Guardianship  Court,  or  of  a  donor 
or  testator  from  whom  the  ward  receives  property — B.G.B. 
1793,  1794, 1803,  1853,  1897. 

(2)  Supervising  guardian's  rights  and  duties. 
The  supervising  guardian  has  to  control  the  exercise  of  the 
guardian-'s  office,  and  to  give  information  to  the  Guardianship 
Court  of  any  circumstances  requiring  its  intervention  (e.  g.  the 
guardian's  death,  or  the  happening  of  any  event  justifying  his 
dismissal)— B.G.B.  1799.  The  necessity  of  his  authorization  for 
certain  acts  relating  to  the  management  of  the  ward's  property 
will  be  referred  to  below — 463  rules  (2)  and  (3). 
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{3)  Curator's  rights  and  duties. 

The  rights  and  duties  of  a  curator  are  determined  by  the 
purpose  for  which  he  is  appointed.  "Within  the  scope  of  such 
purpose,  he  has  the  same  powers  and  is  subject  to  the  same 
restrictions  as  a  guardian — B.G.B.  1915. 

(4)  Liabilities  of  guardian,  supervising  guardian,  and  curator ; 

right  to  remuneration. 
A  guardian,  supervising  guardian,  or  curator  is  liable  for  all 
damage  caused  to  the  ward  by  his  wilful  or  negligent  default.'^ 
Where  several  are  in  default  they  are  liable  jointly  and  severally, 
but  where  the  default  consists  merely  in  the  neglect  of  the  duty 
of  supervision,  the  guardian,  as  between  himself  and  the  super- 
vising guardian,  is  liable  exclusively.  A  guardian  or  curator 
who  employs  any  funds  belonging  to  the  ward  for  his  own 
purposes  has  to  pay  interest  thereon.^  The  duties  of  a  guardian, 
supervising  guardian,  or  curator  must  be  performed  without 
remuneration,  unless  the  Court  on  any  special  grounds  directs 
otherwise,  e.  g.  where  the  extent  of  the  property  and  the 
difficulties  of  its  management  justify  such  remuneration^ — 
B.G.B.  1833,  1834,  1836,  1897,  1915. 

b.    Statutory  Agency. 

461.  A  guardian  or  curator  is  the  ward's  statutory  agent. 
The  restrictions  on  the  powers  of  agency  are  the  same  as  those 
to  which  a  parent  who  exercises  the  parental  power  is  subject 
—444— B.G.B  1795,  1796,  1897,  1915. 

c.    Care  of  Ward's  Person. 

462.  The  rules  as  to  the  care  of  an  infant  ward's  person  are 
the  same  as  those  applicable  to  the  care  of  a  child  subject  to  the 
parental  power — 445,  except  that :  (1)  the  Guardianship  Court 
may  order  the  removal  of  the  ward  into  a  family  or  school  or 
reformatory,  even  in  the  absence  of  the  grounds  on  which  a 
child  under  parental  power  may  be  removed  out  of  the  parental 

'  The  rale  as  to  the  sufficiency  of  the  amount  of  diligence  which  the  person 
concerned  gives  to  his  own  affairs  which  applies  in  the  case  of  a  parent— 
446 — is  not  applied  in  the  case  of  a  guardian,  &c. 

^  As  to  the  right  to  be  reimbursed  for  any  outlay  see  B.G.B.  1835. 

'  As  to  the  remuneration  of  executors  see  526. 
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custody,^  and  that  (2)  the  care  of  the  ward's  religious  education 
may  be  withdrawn  from  the  guardian,  if  his  religious  faith  is 
not  the  same  as  that  in  which  the  ward  is  to  be  educated — 
B.G.B.  1800,  1801,  1838,  1915. 

The  guardian  or  curator  of  an  adult  has  the  care  of  the  ward's 
person  only  in  so  far  as  this  is  necessitated  by  the  object  of  the 
guardianship  or  euratorship — B.G.B.  1901,  1915. 

d.    Management  of  Ward's  Property. 

463.  The  rules  as  to  the  guardian's  power  of  management 
over  the  ward's  property  are  similar  to  the  rules  as  to  a  parent's 
power  of  management  over  his  infant  child's  property — 446 ;  in 
the  same  way  as  under  the  last-mentioned  rules  the  property 
given  by  a  testator  or  donor  must  be  managed  in  accordance 
with  his  directions  (if  any)  unless  the  Court  in  the  ward's 
interest  and  subject  to  the  donor's  assent  (if  living  and  capable 
of  assenting)  authorizes  any  deviation  therefrom — B.G.B.  1793, 
1803. 

The  following  points  of  difference  between  a  guardian's  and 
a  parent's  powers  of  management  require  mention : 

(1)  a  parent,  if  entitled  to  the  usufruct  of  the  child's  property, 
can  use  the  income  for  his  or  her  own  purposes,  and  can  even, 
within  certain  limits,  use  consumable  things  forming  part  of  the 
corpus ;  a  guardian  cannot  use  any  pai-t  of  the  income  or  of  the 
corpus  of  the  ward's  property  for  his  or  her  own  purposes  and 
must  invest  all  income  not  required  for  the  payment  of  necessary 
outgoings— B.G.B.  1805,  1806,  1897 ; 

(2)  a  parent  is  free  to  select  any  investments  from  within  the 
range  allowed  to  him ;  a  guardian  selecting  an  investment  must 
obtain  the  authorization  of  the  supervising  guardian,  or  the 
leave  of  the  Court— B.G.B.  1810,  1821,  1897 ; 

(3)  a  parent,  exercising  parental  power,  can  dispose  of  or  give 
a  valid  discharge  for  any  personal  claim  or  negotiable  instrument 
forming  part  of  the  child's  property ;  a  guardian  is,  as  a  general 
rule,  unable  to  do  so  without  the  concurrence  or  ratification  of 
the  supervising  guardian,  or  the  leave  of  the  Court  (such  leave 

I  Where  the  ward  is  in  the  custody  of  either  parent  the  rule  is  the  same  as 
where  a  child  is  under  the  parental  power — B.G.B.  1838. 
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may,  however,  be  given  in  respect  of  a  whole  class  of  transactions 
together)  i—B.G.B.  1809,  1812,  1813,  1825,  1832,  1897,  1902; 

(4)  a  parent,  exercising  parental  power,  retains  the  whole  of 
the  child's  property  in  his  custody  or  under  his  control  except 
under  the  special  circumstances  mentioned  above — 446  sub  (4) ; 
a  guardian,  on  the  other  hand,  is  required  to  lodge  with  a  public 
authority  (164),  or  register,  bearer  securities,  and  instruments 
indorsed  in  blank,  and  in  such  manner,  that  they  cannot  be 
withdrawn  or  transferred  without  the  leave  of  the  Guardianship 
Court ;  other  similar  precautionary  measures  may  also  be  ordered 
on  any  special  ground;  a  guardian  may  on  special  grounds  be 
allowed  to  retain  the  custody  or  control  of  the  property  requiring 
lodgment  or  registration  under  the  general  rule — B.G.B.  1814- 
1820,  1897 ; 

(5)  the  range  of  transactions  requiring  the  leave  of  the 
Guardianship  Court  is  considerably  wider  in  the  case  of  a 
guardian  acting  on  behalf  of  a  ward  than  in  the  case  of  a  parent 
acting  on  behalf  of  a  child — 446  sub  (2);  for  some  kinds  of 
transactions  a  general  leave  may  be  given — B.G.B.  1821-1823, 
1825,  1897;  the  rules  about  gifts,  and  about  the  delivery 
to  the  ehUd  or  ward  of  objects  which  cannot  be  sold  or  charged 
without  the  consent  of  the  supervising  guardian,  or  the  leave  of 
the  Court,  are  the  same  in  both  cases — B.G.B.  1804, 1824, 1897. 

The  powers  of  a  curator  as  to  the  management  of  any  property 
entrusted  to  him  are  the  same  as  those  of  a  guardian — B.G.B. 
1955. 

e.   Returns  to  be  made  to  Guardianship  Court. 

464.    The  following  rules  apply  : 

(1)  on  the  assumption  of  his  office  a  guardian  must  with  the 
assistance  of  the  supervising  guardian,  if  there  is  one,  prepare  an 
inventory  of  the  ward's  property,  and  similar  inventories  must 
be  prepared  on  the  subsequent  acquisition  of  any  property  by 
the  ward ;  if  the  inventory  is  deemed  insufficient  the  Court 
may  direct  some  other  person  or  authority  to  take  an  inventory 
—B.G.B.  1802,  1897; 

(2)  the  guardian  whenever  requested  to  do   so,  must  give 

^  As  to  the  manner  In  which  a  transaction  is  authorized  or  ratified  see 
B.G.B.  1828-1832.     As  to  the  parties  to  be  heard  see  B.G.B.  1826,  1827. 
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information  to  the  Court  as  to  the  conduct  of  the  guardianship 
and  the  circumstances  of  the  ward — B.G.B.  1839^  1897; 

(3)  annual  accounts  must  be  prepared  and  placed  before  the 
Court ;  such  accounts  must  first  be  submitted  to  the  supervising 
guardian,  if  there  is  one,  who  must  add  such  observations  as 
may  occur  to  him ;  the  Court  has  to  examine  the  accounts  and 
to  cause  them  to  be  amended  or  supplemented  if  necessary^ — 
B.G.B.  1840-1843  (1),  1897;  see  however  B.G.B.  1857; 

(4)  if  the  ward''s  father  or  legitimate  mother  is  the  child's 
guardian  ^  and  re-marries,  he  or  she  is  under  the  same  obligations 
as  a  parent  exercising  the  parental  power  who  re-marries — 446 
sub  (3)— B.G.B.  1845,  1897. 

The  rules  as  to  returns  and  accounts  are  also  applicable  to 
a  curator,  in  so  far  as  they  can  be  applied  under  the  special 
circumstances — B.G.B.  1915. 

4.  Termination  op  Guaudianship  oh,  Cubatokship  and  Vaca- 
tion OF  Guardian's  or  Curator's  Office 

a.    Circumstances  causing  Termination  of  Guardianship 

or  Curatorship. 
465.  The  guardianship  ceases  ipso  facto  in  any  of  the  following 
events : 

(1)  on  the  ward's  death  or  declaration  of  death  ^  (45) ; 

(2)  in  the  case  of  an  infant  ward  not  placed  under  guardian- 
ship on  any  ground  other  than  infancy  (e.g.  lunacy,  mental 
debility,  dipsomania,  extravagance)  :  (a)  on  his  attainment  of 
full  age ;  {b)  on  his  becoming  subject  to  parental  power  (e.  g.  by 
the  restoration  of  a  suspended  parental  power  or  by  legitimation,'' 
or  adoption) ; 

A  guardianship  ordered  on  the  ground  of  any  disability  other 

'  Any  disputed  claim  arising  between  the  guardian  and  ward  may  be  tried 
at  once  by  action  before  the  competent  Court — B.G.B.  1843  (2). 

'  Where  the  ward  is  an  adult  the  parent  is  frequently  appointed  guardian, 
but  whei'e  the  ward  is  an  infant  the  parent  in  question  would  generally 
exercise  the  parental  power ;  a  parent,  however,  who  has  forfeited  the 
parental  power  (e.  g.  a  mother  who  re-marries)  may  be  appointed  guardian. 

1  If  a  ward,  who  is  untraceable,  has  not  been  declared  to  be  dead,  the 
Court  may  terminate  the  guardianship— B.G.B.  1884  (1). 

2  If  in  the  case  of  legitimation  by  subsequent  marriage  the  father's 
paternity  is  not  established  by  judicial  order,  the  guardianship  continues 
until  terminated  by  the  Guardianship  Court — B.G.B.  1883. 
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than  infancy  is  terminated  by  the  Guardianship  Court  if  the 
ward  ceases  to  be  affected  by  such  disability — B.G.B.  1882, 
1884  (2),  1897. 

A  curatorship  comes  to  an  end  ipso  facto :  (1)  in  the  case  of 
a  curator  appointed  for  a  person  under  parental  power  or  guardian- 
ship, by  the  termination  of  such  parental  power  or  guardianship ; 
(2)  in  the  case  of  a  curator  ventris  by  the  child^s  birth  ;  (3)  in  the 
case  of  a  curator  appointed  for  a  single  transaction  (e.  g.  a 
transaction  as  to  which  the  ward's  and  the  guardian's  interests 
are  conflicting)  by  the  completion  of  the  transaction ;  (4)  on  the 
declaration  of  the  death  of  an  absent  person  for  whom  a  curator 
has  been  appointed. 

A  curatorship  may  be  terminated  by  the  Court : 

(1)  in  the  case  of  a  curator  appointed  for  a  person  incapable  of 
managing  his  affairs  on  the  ground  of  physical  or  mental  defects, 
on  the  application  of  such  person 

(2)  in  the  case  of  a  curator  absentis  on  the  return  of  the  absent 
person  or  on  the  cessation  of  the  causes  which  prevented  him 
from  attending  to  his  affairs  or  on  his  death ; 

(3)  in  any  case  in  which  the  ground  necessitating  the  appoint- 
ment of  a  curator  has  ceased  to  exist — B.G.B.  1918-1931. 

b.  Circumstances  causing  Vacation  of  Guardian's  or  Curator's 

Office. 

466.  The  office  of  any  particular  guardian  or  supervising 
guardian  is  vacated  ipso  facto  by  the  death  or  judicial  declaration 
of  death  of  such  person,  or  by  his  being  himself  placed  under 
guardianship.  Notice  of  a  guardian's  or  supervising  guardian's 
death  must  be  given  by  his  heirs  to  the  Guardianship  Court. 
A  guardian  must  give  notice  of  the  death  of  a  supervising 
guardian  or  joint  guardian  and  vice  versa— B.G.B.  1885,  1894, 
1895,  1897. 

A  guardian  or  supervising  guardian  is  dismissed  by  the  Court 
in  any  of  the  following  events  : 

(1)  if  in  consequence  of  his  misconduct  or  of  any  other 
circumstance  his  retention  of  the  office  would,  in  the  opinion  of 
the  Court,  endanger  the  ward's  interests,  or  if  he  is  found  to  be 
disqualified — 457 ; 

(2)  if  he  has  not  obtained  the  consent  to  his  appointment 
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required  in  his  ease  under  the  rules  stated  above — 457,  or  if  such 
consent  is  revoked  ^ ; 

(3)  if  he  desires  to  vacate  the  oflSce  on  any  cogent  ground, 
more  particularly  on  the  ground  that  some  circumstance  has 
arisen  which,  if  it  had  been  in  existence  at  the  date  of  his 
appointment,  would  have  entitled  him  to  refuse  the  office — 
B.G.B.  1886-1889,  1895,  1897. 

A  curator''s  office  is  vacated  on  the  same  grounds  as  a  guardian's 
office— B.G.B.  1915. 

c.  Consequences  of  Termination  of  Guardianship  or  Curator- 
ship,  or  of  Vacation  of  Ofllce  of  Guardian  or  Curator. 

467.  A  guardian,  supervising  guardian,  or  curator  must,  on 
the  termination  of  the  guardianship  or  curatorship,  or  on  the 
vacation  of  his  office,  do  the  following  things,  in  so  far  as  they 
are  compatible  with  the  nature  of  his  office  : 

(1)  he  must  deliver  or  transfer  the  property  under  his  care  to 
the  ward  if  sui  juris,  or  to  his  statutory  agent  if  he  is  under 
parental  control  or  guardianship ; 

(2)  he  must  prepare  an  account  of  the  management  of  the 
ward's  property  which,  if  there  is  a  supervising  guardian,  has 
to  be  examined  by  him,  and  with  the  written  observations  made 
by  the  latter,  to  be  submitted  to  the  Guardianship  Court  for 
examination ;  if  the  account  is  found  to  be  in  order,  the  Court 
issues  a  certificate  to  that  effect ; 

(3)  the  certificate  of  appointment  must  be  returned  to  the  Court. 
If  the  person  concerned  is  dead  the  duty  otherwise  incumbent 

on  him  has  to  be  performed  by  his  heirs. 

The  rights  and  duties  of  a  guardian,  or  curator,  during  the 
period  intervening  between  the  termination  or  vacation  of  his 
office  and  the  receipt  of  the  notice  of  such  termination  or 
vacation,  or  between  the  ward's  death  and  the  time  at  which 
the  ward's  heirs  can  take  charge  of  the  ward's  estate,  are  regu- 
lated by  the  same  rules — mutaiu-  mutandis — as  those  applicable 
under  the  corresponding  circumstances  on  the  termination  of  the 
parental  power— 448— B.G.B.  1890-1895,  1897,  1915. 

'  The  Guardianship  Court  may  in  its  discretion  dismiss  a  female  guardian 
or  supervising  guardian  on  her  marriage,  wliether  her  husband  consents  to 
her  retention  of  the  office  or  not— B.G.B.  1887  (1),  1895,  1897. 


FIFTH  BOOK 

LAW  OF  INHERITANCE 


CHAPTER  I:  GENERAL  SURVEY 

1.   Summary  of  Principles 

468.  The  several  branches  of  the  law  of  inheritance  are  so 
closely  connected  with  one  another  that  it  is  impossible  to 
understand  the  details  of  the  particular  rules  without  having 
some  previous  knowledge  of  the  general  principles  governing  the 
whole  subject.  The  following  summary  is  intended  to  meet  this 
requirement : 

(1)    Title  to  the  estate  of  a  deceased  person. 

The  title  to  the  estate  of  a  deceased  pa-son  may  be  derived 
under  a  statutory  rule  or  under  a  disposition  made  by  the 
deceased.  This  fact  is  frequently  expressed  by  the  statement 
that  the  right  of  the  persons  taking  the  estate  is  acquired  under 
the  intestacy  or  under  the  will  of  the  deceased,  but  this  form  of 
expression  seems  to  assume  that  testamentary  succession  repre- 
sents the  normal,  succession  ab  intestato  the  exceptional  state  of 
things.  The  authors  of  the  B.G.B.  in  its  final  shape  were 
anxious  to  repudiate  this  view,  which,  though  characteristic  of 
the  later  developments  of  Roman  law,  is  unhistorical  and  not  in 
accordance  with  Germanic  ideas.  The  statutory  right  of  suc- 
cession is  therefore  chiefly  emphasized,  and  any  right  derived 
under  a  disposition  of  the  deceased  is  looked  upon  as  a  modifica- 
tion of,  or  addition  to,  the  statutory  right.  The  rule  of  Roman 
law :  nemo  pro  parte  testates  pro  parte  intestatus  decedere  potest, 
has  accordingly  ceased  to  exist.  The  present  rule  is  that  the 
statutoiy  heir  succeeds,  except  in  so  far  as  he  is  displaced  by  any 
disposition  of  the  deceased  intended  to  become  operative  on  his 
death.  Such  a  disposition  may  be  a  testamentary  disposition  or 
a  contractual  disposition,  the  B.G.B.  having  given  recognition 
to  the  Germanic  '  contract  of  inheritance ',  which  was  unknown 
to  Roman  law. 

The  statutory,  testamentary,  or  contractual  right  to  a  share 
in  the  estate  of  a  deceased  person  may  be  abandoned  by  renuncia- 
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tion  in  the  lifetime  of  such  person  (ErbverzicAt),  or  forfeited  by 
the  committal  of  certain  offences  which  render  the  person  com- 
mitting them  '  unworthy  to  inherit '  {erbunwurdig). 

The  share  to  which  any  statutory  heir  is  entitled  in  the 
absence  of  any  testamentary  or  contractual  provision  is  called 
his  '  statutory  portion '  {gesetzlicher  JErbteil)  ;  the  estate^  as 
a  whole,  is  called  the  '  inheritance '  {Erbschaft).  The  inheritance 
vests  in  the  heirs  immediately  on  the  death  of  the  deceased, 
subject  to  being  divested  as  to  the  whole,  or  as  to  the  share 
of  any  co-heir,  by  disclaimer  within  the  period  allowed  by  law ; 
by  the  operation  of  such  disclaimer  the  inheritance  or  the  share 
disclaimed  by  any  co-heir  becomes,  ipso  facto,  vested  in  the 
person  next  entitled. 

(2)   Bights  and  liabilities  of  heirs. 

According  to  the  principle  of  universal  succession  adopted  by 
Roman  law  the  heir  took  the  place  of  the  deceased  person  in 
every  respect,  becoming  entitled  to  his  rights  and  subject  to  his 
liabilities.  The  benejicium  inventarii  introduced  by  Justinian 
enabled  an  heir  to  have  an  inventory  of  the  estate  taken  in 
a  specified  manner  and  within  a  specified  period,  and  thereby  to 
limit  his  liability  for  the  debts  of  the  deceased  to  the  value  of 
the  estate.  Under  the  new  German  law  an  heir  who  has  not 
forfeited  the  privilege  by  certain  specified  acts  or  omissions,  can 
at  any  time  limit  his  liability  in  one  of  the  ways  mentioned 
below  (532),  but  an  heir  who  either  forfeits  the  privilege,  or 
fails  to  take  the  steps  required  for  the  purpose  of  limiting  his 
liability  remains  personally  liable  to  the  full  extent. 

No  distinction  exists  between  movables  and  immovables ;  on 
the  death  of  the  deceased  the  whole  of  the  estate  vests  in  the 
heir  or  heirs. 

Where  there  are  several  heirs  they  stand  to  each  other  in  the 
relation  of  co-heirs  (Miterben).  Thus  where  several  persons  take 
the  estate  of  the  deceased  as  his  next  of  kin,  they  take  it  as 
statutory  co-heirs,  and  similarly  several  persons  appointed  as 
heirs  by  will  or  contract* of  inheritance  are  testamentary  or 
contractual  co-heirs.  If  the  testamentary  or  contractual  heirs 
do   not   take  the  whole   estate,  the   statutory  heirs  take  the 
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remaining  part  of  the  estate  as  co-heirs  with  the  testamentary 
or  contractual  heirs. 

(3)   Reversionary  heirs  and  stihstitutional  heirs. 

A  will  or  contract  o£  inheritance  may  appoint  several  persons 
as  heirs  in  succession,  one  o£  them  becoming  entitled  for  a  speci- 
fied period,  or  until  the  happening  of  a  specified  eventj  and  the 
other  of  them  becoming  entitled  in  possession  at  the  end  of  such 
period  or  on  the  happening  of  such  event.  The  heir  taking 
first  is  called  Vorerhe,  and  will,  in  the  further  course  of  this 
treatise,  be  described  as  'limited  heir^;  the  heir  taking  in  the 
last  place  is  called  Nacherbe,  and  will,  in  the  further  course  of 
this  treatise,  be  described  as  '  reversionary  heir '. 

A  reversionary  heir  must  be  distinguished  from  a  substitutional 
heir  (Ersatzerbe),  being  a  person  appointed  by  a  testator  or  con- 
tractor to  take  the  place  of  the  primarily  appointed  heir  in  the 
event  of  the  latter  being  unable  or  unwilling  to  accept  the 
inheritance. 

(4)  Executors. 

Executors  were  unknown  to  Roman  law ;  they  were  intro- 
duced into  Germany  under  the  influence  of  Germanic  ideas 
fostered  and  assisted  by  the  Canon  law,  but  their  position  was 
vague  and  unsatisfactory  in  most  German  districts  until  1900. 
The  B.G.B.  has  regularized  and  defined  their  position  in  a  very 
complete  manner.  The  powers  of  executors  depend  to  a  large 
extent  on  the  provisions  of  the  testamentary  disposition  by  which 
they  are  appointed.  The  estate  does  not  in  any  case  become 
vested  in  them,  but  they  may  be  given  the  amplest  powers  of 
disposition  and  alienation,  and  their  appointment  may  corre- 
spondingly deprive  the  heir  of  such  powers.  The  functions  of 
a  German  executor  are  not  necessarily  exhausted  by  the  payment 
of  the  testator's  debts  and  the  distribution  of  the  residuary 
estate.  The  powers  of  managing  and  alienating  the  testator's 
estate  for  the  benefit  of  the  heir,  or  of  managing  the  portion  of 
one  particular  co-heir,  may  be  continued  during  such  heir's  or 
co-heir's  life,  or  for  a  specified  period  not  exceeding  thirty 
years.  The  functions  of  a  German  executor  are  in  such  a  case 
more  like  those  of  an  English  trustee  than  like  those  of  an  English 
executor. 

SCHDSTEB  I"   P 
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(5)   Legacies  and  testamentary  lurdens. 

The  expression  '  legacy '  is  here  used  as  the  equivalent  of  the 
German  Vermachtniss,  which  comprises  any  gift  out  of  the  estate 
of  a  deceased  person  other  than  a  gift  of  a  share  in  the  inheritance. 
Such  a  gift  may  consist  of  a  sum  of  money,  or  of  a  specific  thing, 
movable  or  immovable.  Under  the  later  Roman  law  the  owner- 
ship of  any  thing  specifically  bequeathed  became  vested  in  the 
legatee  as  soon  as  the  estate  as  a  whole  became  vested  in  the  heirs, 
but  under  the  new  German  law  a  legatee  does  not  acquire  any 
right  of  ownership,  but  merely  a  personal  right  to  the  payment 
or  delivery  of  the  object  bequeathed  to  him.  As  a  general  rule, 
the  heirs  are  bound  to  pay  or  deliver  the  bequeathed  object,  but 
the  duty  to  satisfy  a  legacy  may  also  be  imposed  upon  a  par- 
ticular legatee.  Reversionary  and  substitutional  legacies  may 
be  given  in  a  manner  corresponding  to  the  manner  in  which 
reversionary  and  substitutional  heirs  may  be  appointed,  and 
legacies  generally  may  be  given  by  will  or  by  contract. 

A  legacy  must  be  distinguished  from  a  burden  [Auflag^ 
imposed  upon  the  heir  or  a  legatee  for  the  benefit  of  any  person 
or  object.  The  person  for  whose  benefit  a  burden  is  imposed  on 
an  heir  or  legatee  has  no  right  to  enforce  such  benefit,  the  enforce- 
ment beiug  left  to  the  heir  or  executor,  or  to  some  public 
authority. 

(6)    Compulsory  right  of  succession. 

The  so-called  ^formal'  right  of  inheritance  of  Roman  law, 
which  made  it  necessary  for  a  testator  to  appoint  every  ooe  of 
his  natural  heirs  as  heir,  or  to  disinherit  him  on  one  or  more  of 
the  recognized  grounds  of  disinheritance,  has  not  been  adopted 
by  the  B.G.B.,  but  the  '  material '  right  of  inheritance,  which  is 
the  right  of  every  statutory  heir  who  has  not  either  renounced 
his  claim,  or  been  declared  '  unworthy  to  inherit ',  or  deprived  of 
his  share  on  some  lawful  ground,  to  a  part  of  his  statutory 
portion,  is  retained.  The  portion  of  which  a  statutory  heir 
cannot  generally  be  deprived  is  called  the  compulsory  portion 
{Pflichtteil),  and  is  equal  to  one-half  of  the  statutory  portion. 
If  less  than  the  compulsory  portion  is  left  to  a  statutory  heir — 
who  is  not  excluded  on  one  of  the  grounds  mentioned  above — 
he  may  require  the  testamentary  or  contractual  heirs  to  make 
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up  the  deficiency;  if  the  compulsory  portion  or  even  a  larger 
share  is  left  subject  to  any  restriction  (e.  g.  the  appointment  of 
an  executor  with  managing  powers,  or  the  appointment  of 
a  reversionary  heir),  the  statutory  heir  may  at  his  option  claim 
his  compulsory  portion  free  from  any  restriction  in  lieu  of  the 
benefit  intended  to  be  given  to  him,  or  abide  by  the  provisions 
of  the  will  or  contract. 

(7)  Functions  of  competent  Probate  Court. 
In  the  same  way,  as  the  Guardianship  Court  of  a  district  has 
functions  in  respect  of  many  matters  relating  to  the  matrimonial 
regime  (413),  parental  power  (441),  and  guardianship  and  curator- 
ship  (451),  the  Court  or  authority  described  by  the  B.G.B.  as 
the  '  Court  dealing  with  the  estates  of  deceased  persons '  {Nach- 
lassgericht),  and  which  for  the  sake  of  brevity  is  here  described 
as  '  the  competent  Probate  Court ',  is  entrusted  with  important 
powers  relating  to  the  custody  and  publication  of  testamentary 
instruments,  and  the  distribution  of  the  estates  of  deceased 
persons.  The  competent  Probate  Court  as  a  general  rule  is  the 
local  Court  of  the  district  in  which  the  deceased  was  domiciled  at 
the  time  of  his  death  (F.G.G.  72, 73  (1) ),  but,  by  virtue  of  E.G. 
147,  other  authorities,  more  particularly  notaries  and  communal 
authorities,  may  be  entrusted  by  State  legislation  with  its 
functions.^ 

3.   Local  Deviation  feom  the  Gbneeal  Law  op 
Inheritance 
469.  Certain  classes  of  property  may  be  exempted  from  the 
general  rules  of  the  law  of  inheritance  by  State  legislation.     These 
are: 

(1)  property  belonging  to  certain  princely  and  noble  families 
—E.G.  57,  58 ; 

(2)  property  included  in  family  settlements  or  held  under 
feudal  tenures — E.G.  59 ; 

(3)  parcels  of  land  used  for  agricultural  purposes  or  forestry, 
in  districts  where  the  right  of  a  single  heir  can  be  established 
under  the  local  law  {Anerbenrecht) — ^E.G.  64  (1).^ 

1  This  has  been  done  in  the  Kingdom  of  Wurttemberg  and  the  Grand 
Duchy  of  Baden. 
'  This  may  be  done  in  many  districts  of  the  provinces  of  Hanover  and 

Pp  2 


580  LAW   OF  INHERITANCE 

The  State  law  cannot^  howeverj  as  regards  any  property 
referred  to  sub  (3)  interfere  with  the  owner's  right  to  dispose  of 
such  property  by  testamentary  disposition  or  contract  of  inheri- 
tance or  bequest — E.G.  64  (2). 

3.   Comparison  with  English  Law 

470.  The  comparison  of  the  rules  of  the  law  of  inheritance 
respectively  applied  in  England  and  Germany  ought  to  be  pre- 
ceded by  the  comparison  of  the  practice  as  to  dispositions  infer 
vivos  prevailing  in  each  of  the  two  countries.  A  large  part  of 
the  real  property  situate  in  England  is  entirely  withdrawn  from 
testamentary  disposition^  being  comprised  in  family  settlements, 
which  are  perpetually  renewed ;  English  personal  property  is  also 
frequently  tied  up  for  several  generations  by  marriage  settlements 
and  settlements  created  by  will.  Thus  the  property  of  a  married 
womaUj  through  the  effect  of  an  after-acquired  property  clause 
contained  in  her  marriage  settlement,  becomes  frequently  in  its 
entirety  subject  to  the  trusts  of  that  settlement.  In  Germany, 
on  the  other  hand,  real  property  settlements,  similar  to  those 
usual  in  England,  cannot,  generally,  be  made  without  govern- 
ment permission,  and  are  comparatively  rare,  while  marriage 
settlements  and  wills,  by  virtue  of  which  property  becomes 
vested  in  tmstees  for  the  benefit  of  several  persons  in  succession, 
are  not  made  at  all. 

This  difference  in  the  habits  of  the  two  countries  has  created 
the  necessity  of  some  institutions  in  German  law  which  are 
unnecessary  in  England.  The  '  continued  community  of  goods ', 
which,  as  mentioned  above,  may  be  stipulated  for  by  marriage 
contract — 417  sub  (8),  bears  some  resemblance  to  an  Enghsh 
marriage  settlement,  inasmuch  as  one-half  of  the  common 
property,  on  the  death  of  the  predeceasing  spouse,  goes  to  the 
issue  by  virtue  of  the  marriage  contract  and  not  under  the  law 
of  inheritance ;  in  other  respects  there  are,  however,  considerable 
diversities,  more  particularly  owing  to  the  fact,  that  the  common 
property  in  which  the  issue  are  eventually  entitled  to  share  is 
not  vested  in  trustees,  but  remains  under  the  uncontrolled 
management  of  one  of  the  spouses,  and  is  subject  to  the  debts  of 

Westphalia,  also  in  Prussian  Poland  under  the  colonization  scheme  intro- 
duced in  1890  now  regulated  by  a  Pi-ussian  Statute  passed  in  1896. 


GENERAL   SURVEY  581 

both  spouses.     Moreover,  the  continued  community  of  goods  is 
not  of  frequent  occurrence  in  the  majority  of  German  districts. 

A  German  testator,  who  wishes  to  protect  a  son  against  his 
improvidence,  or  a  daughter  against  her  husband's  business  risks, 
can  do  this  under  the  new  law,  by  giving  the  issue  of  the  child 
who  requires  protection  a  reversionary  interest  in  such  child's 
share,  and  by  entrusting  the  management  of  such  share  to  an 
executor  during  the  child's  life.  He  may  make  such  an  arrange- 
ment either  by  his  will  or  by  contract  of  inheritance ;  if  it  is  made 
in  the  latter  form  on  a  daughter's  marriage,  it  bears  a  strong 
resemblance  to  an  English  marriage  settlement  by  which  the 
intended  wife's  father  covenants  to  bequeath  a  certain  sum  to  be 
held  upon  the  trusts  of  the  settlement. 

As  regards  the  purely  legal  differences  between  the  German 
and  the  English  law  of  inheritance,  the  following  points  call  for 
observation : 

(1)  The  etymological  equivalent  of  the  expression  '  heir',  as  used 
in  continental  law,  has  an  essentially  different  meaning  from  that 
which  the  expression  has  in  English  law.  Up  to  1897  the  English 
heir-at-law  was  in  the  position  of  a  German  statutory  heir,  but 
only  in  respect  of  real  property  ;  but  under  the  present  English 
law,  the  whole  estate  of  a  deceased  person  vests  in  a  representa- 
tive, who,  in  so  far  as  he  takes  personalty,  is  called  'personal 
representative ',  and  in  so  far  as  he  takes  realty,  is  called  '  real 
representative'.  The  personal  representative,  like  the  German 
heir,  takes  the  legal  interest  in  the  estate  of  the  deceased ;  but 
while  the  German  heir  may  become  personally  liable  for  the  whole 
of  the  debts  of  the  deceased,  the  real  or  personal  representative 
of  English  law  does  not  come  under  any  personal  liability,  except 
by  reason  of  some  default  on  his  part.  The  English  real  or 
personal  representative,  as  such,  takes  no  beneficial  interest  in 
the  estate,  whilst  the  German  heir,  as  regards  the  beneficial 
interest  is,  at  the  worst,  in  the  position  of  an  English  residuary 
legatee;  if  he  is  one  of  the  statutory  heirs  he  is,  as  a  general 
rule,  in  a  much  better  position,  as  his  compulsory  portion  takes 
priority  over  legacies.  A  German  heir  must  therefore — leaving 
aside  special  circumstances  under  which  an  exception  may  arise 
— be  a  beneficiary  as  well  as  a  representative. 

(2)  Under  English  law  the  representation  of  the  estate  cannot 
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be  given  to  several  persons  in  succession ;  after  the  death,  of  the 
representatives  originally  appointed,  the  representation  is  con- 
tinued by  the  executor  of  the  last  surviving  representative,  or 
by  an  administrator  appointed  by  the  Court;  a  reversionary 
residuary  legatee  or  devisee  may,  on  the  other  hand,  be  appointed 
by  an  English  will,  but  in  so  far  as  the  residue  given  to  him 
consists  of  personalty,  the  legal  interest  therein  vrould  not  pass 
to  him,  ipso  facto,  on  the  termination  of  the  prior  beneficial 
interest.  Under  German  law,  on  the  other  hand,  the  legal 
interest  in  the  whole  estate  may  be  made  to  pass  to  the  rever- 
sionary heir,  immediately  on  the  termination  of  the  interest  of 
the  limited  heir. 

(3)  The  '  heirs '  of  German  law,  for  practical  purposes,  corre- 
spond to  the  residuary  legatees  of  English  law,  but  under  English 
law  the  residuary  legatees  as  such  receive  nothing  before  the 
debts  and  other  legacies  have  been  discharged,  whereas  the 
German  heirs  take  the  whole  estate  and  pay  the  debts  and 
legacies,  being  at  the  same  time  real  and  personal  representatives 
and  residuary  legatees. 

(4)  An  English  executor  who  accepts  the  office,  is,  as  regards 
the  vesting  of  the  testator's  estate,  in  the  same  position  as 
a  German  heir ;  the  estate  does  not  become  vested  in  a  German 
executor ;  but,  as  a  German  executor  with  full  powers  of  manage- 
ment has  complete  control  of  the  estate,  third  parties  dealing 
with  him  are,  as  a  general  rule,  as  safe  as  third  parties  dealing 
with  an  English  executor. 

(5)  Compulsory  portions,  though  originally  prescribed  by 
English  law,  and  still  a  feature  of  Scotch  law,  are  now  unknown 
in  England.  The  absolute  liberty  of  testamentary  disposition, 
which  prevails  at  the  present  time,  does  not,  however,  go  as  fai- 
in  its  practical  effects  as  might  be  supposed,  as  a  large  part  of 
the  property  which  a  person  enjoys  during  his  life  is  frequently 
comprised  in  a  settlement  providing  for  his  issue  on  his  death. 

4.  Conflict  or  Laws 

471.  The  rules  on  this  subject  may  be  summarized  as  follows : 

(1)  The  devolution  of  the  estate  of  a  person  who,  at  the  time 

of  his  death,  was  of  German  nationality — wherever  situate,  and 

whether  consisting  of  movables  or  immovables,  or  of  both — is  on 
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principle  determined  by  German  law ;  any  question,  therefore,  as 
to  the  validity  of  a  testamentary  or  contractual  disposition  afBect- 
ing  the  estate,  or  as  to  the  rights  of  the  statutory  or  testamentary 
heirs,  or  of  any  legatee  or  creditor,  is  determined  by  German  law,  if 
the  deceased,  at  the  time  of  his  death,  was  of  German  nationality, 
whatever  his  domicil  may  have  been  at  such  time — E.G.  24  (1). 
This  rule  is,  however,  subject  to  the  following  qualifications  : 
(a)  a  testamentary  disposition,  or  a  contract  of  inheritance, 
though  not  executed  in  the  form  required  by  German  law,  is 
deemed  duly  executed  if  executed  in  the  form  required  according 
to  the  law  of  the  place  of  execution,  or  in  the  form  required  by 
the  law  of  the  State,  of  which  the  testator  or  contractor  was 
a  subject  at  the  date  of  execution ;  if  the  testator  or  contractor 
was  the  subject  of  a  non-German  State  at  the  date  of  execution, 
and  was  capable,  according  to  the  law  of  such  State,  of  making 
a  will,  or  becoming  a  party  to  a  contract  of  inheritance,  the 
validity  of  such  will  or  contract  is  not  affected  by  the  fact  that 
at  the  date  of  execution  he  was  under  the  age  prescribed  by 
German  law— E.G.  11  (1),  24  (3)  ; 

(1)  if  the  last  domicil  of  the  deceased  was  outside  the  German 
Empire  the  heir  may,  as  between  himself  and  the  creditors  of 
the  estate  (532),  require  the  law  of  such  last  domicil  to  be  applied — 
E.G.  24(2); 

(c)  the  rule  is  not  applicable  in  respect  of  any  classes  of  objects 
of  which  the  devolution,  according  to  the  lex  situs,  is  determined 
by  special  rules — E.G.  28. 

Illustration :  A  German  by  a  will  made  in  German  forin, 
and  not  attested  by  two  witnesses,  disposes  of  realty  situate  in 
England.  As  in  England  the  devolution  of  the  beneficial  interest 
in  realty  is  determined  by  special  rules,  a  German  Court  would 
take  the  same  view  as  an  English  Court,  and  hold  that  the 
beneficial  interest  in  the  English  realty  is  not  disposed  of  by 
the  will,  but  passes  to  the  person  who  is  heir-at-law  according  to 
English  law— E.G.  28. 

(2)  The  devolution  of  the  estate  of  a  person  not  of  German 
nationality,  who  at  the  time  of  his  death  was  domiciled  in 
Germany,^  is  governed  by  the  law  of  the  State  of  which  such 

'  The  Codes  and  Statutes  are  silent  as  to  the  devolution  of  the  estates  of 
testators  or  intestates,  who  are  neither  of  German  nationality  nor  domiciled 
in  Germany. 
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person  was  a  subject  at  the  time  of  his  death;  but  if  the  law  of 
such  State  refers  back  to  Germaa  law,  German  law  governs  the 
matter  2— E.G.  25,  37. 

This  rule  is  subject  to  the  following  qualifications  : 
(a)  the  qualification  as  to  objects  situate  outside  Germany, 
and  subject  to  special  rules  by  the  lex  situs,  is  the  same  as  that 
stated  with  reference  to  rule  (1)  sub  (c) ; 

(i)  a  German  is  entitled  to  make  claims  against  the  estate 
of  a  person  who  dies  domiciled  in  Germany  ^  if  such  claims  are 
justified  by  German  law,  and  notwithstanding  the  fact  that  they 
are  not  justified  by  the  law  of  the  nationality  of  the  deceased — 
E.G.  25,  27.* 

Illustration :  A  British  subject  T  dies  a  widower  domiciled  in 
Germany,  leaving  as  his  sole  issue  two  sons.  A,  who  is  a  German 
subject,  and  B,  who  is  a  British  subject;  his  residuary  estate 
consists  of  immovables  situate  in  England  of  the  value  of  £5,000, 
and  personal  estate  situate  in  Germany  of  the  value  of  £5,000. 
By  a  will  made  in  English  form,  T  gives  his  whole  residuary 
estate  to  5 ;  A,  being  a  German,  is  entitled  to  claim  one  quarter 
of  :Z"s  whole  estate  as  his  compulsory  portion  (510);  the 
German  Courts  wiU  therefore  allow  him  to  retain  £2,500  out  of 
the  personal  estate. 

(3)  If  any  property  or  money,  forming  part  of  an  estate 
administered  outside  Germany,  is  transmitted  to  Germany,  by 

^  The  law  which  has  to  be  applied  is  the  law  which  in  the  country  in 
question  would  be  applied  under  the  particular  circumstances  of  the  case, 
which  law  may  be  the  law  of  the  domicil,  viz.  German  law.  But  for  the 
qualification  of  the  German  rule  the  game  of  battledoor  and  shuttlecock 
would  proceed  ad  infinitum, 

A  somewhat  difficult  question  arises  with  reference  to  the  form  of  execution 
of  a  testamentary  instrument ;  i.  e.  whether  the  general  German  rule,  that 
the  form  prescribed  by  the  law  of  the  place  of  execution  is  sufScient,  is 
applicable  in  all  cases  or  only  in  cases  in  which  German  law  has  to  be 
applied  in  the  first  instance.  In  the  writer's  opinion  the  rule  of  the  law  of 
the  State  of  which  the  testator  was  a  subject  at  the  time  of  his  death  has  to 
be  ascertained  ;  if  that  law  declares  that  a  will,  wherever  executed,  is  invalid 
unless  its  own  rule  as  to  execution  is  observed,  a  German  Court  would  hold 
a  will  invalid  if  such  rule  has  been  disregarded. 

"  Though  nationality  is  the  test  as  to  the  law  which  has  to  be  applied, 
the  forum  administraiionis  is  determined  by  the  last  domicil  of  the  deceased. — 
C.P.O.  27. 

*  This  rule  is  not  applied  in  any  case  in  which  the  deceased  at  the  time  of 
his  death  was  the  subject  of  any  State  which  applies  German  law  exclusively 
as  to  the  devolution  of  the  estate  of  a  German  dying  domiciled  within  its 
territory— E.G.  25. 
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the  intervention  of  any  German  public  authority,  for  the  j)urpose 
of  being  delivered  or  paid  to  any  heir  or  legatee  of  the  deceased, 
such  delivery  or  payment  cannot  be  stopped  by  any  person 
claiming  to  be  entitled  to  such  property  as  heir  or  legatee  under 
German  law — E.G.  26. 

Illustration :  T,  a  German  subject  having  bequeathed  the 
whole  of  his  residuary  estate  to  A  who  is  resident  in  Germany, 
dies  domiciled  outside  of  Germany ;  the  person  administering  the 
estate  in  the  place  in  which  T  was  domiciled,  transmits  the  whole 
property  to  a  German  public  authority,  with  instructions  to  hand 
it  over  {a  A;  £  though  entitled  to  a  compulsory  portion  in  T's 
estate  under  German  law  (which  according  to  rule  (1)  is  decisive) 
cannot  prevent  the  delivery  of  the  property  to  A,  but  he  may  as 
soon  as  A  has  received  the  property,  take  proceedings  against  him 
for  the  purpose  of  obtaining  payment  of  his  compulsory  portion. 


CHAPTER   II:    STATUTORY   RIGHT   OP 
INHERITANCE 

1.   General  Rules 
a.    Accrual  of  Inheritance. 

472.  The  word  '  inheritance '  (TErhsclmft),  as  mentioned  above 
— 468  sub  (1),  means  the  estate  as  a  whole,  but  the  rules  applicable 
to  the  inheritance  as  a  whole  are  also  applicable  to  the  share 
of  any  particular  co-heir — B.G.B.  1922. 

It  will  therefore  be  understood  that  any  rule  stated  below 
which  refers  to  the  '  heir '  and  to  '  the  estate '  or  to  '  the  inheri- 
tance ',  is  equally  applicable  to  any  co-heir  and  to  his  share  in  the 
estate. 

The  accrual  of  the  inheritance,  which  is  designated  as  Erhfall, 
takes  place  immediately  on  the  death  of  the  deceased.  An  heir 
must  be  a  living  person  at  the  date  of  accrual,  but  a  nascituns 
conceived  at  the  date  of  accrual  and  subsequently  born  alive, 
is  for  this  purpose  deemed  a  person  living  at  the  date  of 
accrual— B.G.B.  1923,  1942. 

If  the  heir  disclaims  the  inheritance  it  is  deemed  to  have  vested, 
as  from  the  date  of  accrual,  in  the  person  accepting  it  in  his 
place— B.G.B.  1953. 

b.   Relation  of  Statutory  Heirs  to  Testamentary 
and  Contractual  Heirs. 

473.  The  persons  who  between  them  are  entitled  to  the  in- 
heritance, except  in  so  far  as  it  is  validly  disposed  of  by  any 
testamentary  or  contractual  disposition,  are  called  the  '  statutory 
heirs '  {gesetzliclte  Erhen).  The  testator  may  by  testamentary 
disposition  deprive  a  statutory  heir  of  his  right  of  inheritance 
without  appointing  another  heir  in  his  place.  The  estate 
is  then,  subject  to  the  rules  as  to  compulsory  portions  (512), 
administered  as  if  the  person  so  deprived  had  not  been  living  at 
the  date  of  accrual.  If  no  natural  person  entitled  to  the  rights 
of  a  statutory  heir  is  living,  or  deemed  to  be  living  at  the  date  of 
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accrual,  the  treasury  authority  of  the  State  of  which  the  deceased 
was  a  subject^  becomes  the  statutory  heir  ^ — B.G.B.  1936,  1937, 
1938. 

c.   Circumstances  causing  Forfeiture  of  Inheritance. 

474.  As  mentioned  above — 473,  a  statutory  heir  may  be 
deprived  of  his  right  of  inheritance  by  testamentary  disposition ; 
a  right  of  inheritance  may  also  be  forfeited  in  one  of  the  follow- 
ing ways :  (1)  by  formal  renunciation  in  the  lifetime  of  the 
deceased  (479) ;  (2)  by  disclaimer  on  the  part  of  the  person 
entitled  (522) ;  (3)  by  a  judicial  declaration  establishing  the 
'  un worthiness '  of  the  party  concerned  (480).  Persons  who 
have  forfeited  a  right  of  inheritance  are,  subject  as  to  com- 
pulsory portions  (512),  deemed  not  to  be  living  at  the  date  of  the 
accrual— B.G.B.  1953  (2),  2344  (2),  2346  (1). 

d.    Mode  of  determining  Statutory  Heirs, 
aa.   General  rules. 

475.  The  next  of  kin  and  the  surviving  spouse  (if  any)  in 
so  far  as  they  have  not  been  deprived  of  their  right  or  forfeited 
it,  are  the  statutory  heirs  of  the  deceased,  and,  as  such,  take 
the  whole  estate,  or  such  part  thereof  as  is  not  disposed  of  by 
testamentary  disposition  or  contract  of  inheritance.  For  the 
purpose  of  ascertaining  who  are  the  next  of  kin,  the  kindred 
are  divided  into  classes  following  each  other  in  a  prescribed 
order ;  if  any  member  of  a  prior  class  is  living  or  deemed  to 
be  living,  the  members  of  the  subsequent  classes  do  not  belong 
to  the  next  of  kin.  If  the  next  of  kin  are  beyond  a  specified 
degree  of  kindred,  the  surviving  spouse,  in  addition-  to  his 
share  of  the  inheritance,  is  entitled  to  all  household  articles,  and 
all  wedding  presents.  This  additional  benefit  is  called  the 
'preferential  benefit'  (Foraus).  If  neither  issue,  nor  parents 
or  their  issue,  nor  grandparents,  become  entitled  as  statutory 
heirs,  the  surviving  spouse  takes  the  whole  inheritance,  A 
surviving  spouse,  against  whom  justifiable  divorce  or  separation 
proceedings  were  pending  at  the  date  of  accrual,  on  the  ground 
of  any  matrimonial  offence  committed  by  him,  forfeits  his  right 

'  As  to  a  possible  conflict  between  several  States  see  B.G.B.  1936. 
'  The  German  treasury  authorities  are  corporate  bodies. 
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of  inheritance  as  well  as  the  preferential  benefit.  If  neither  the 
surviving  spouse  nor  any  kindred  become  entitled  as  statutory 
heirs,  the  treasury  authority  of  the  State  of  which  the  deceased 
was  a  subject  takes  the  place  of  the  statutory  heir — B.G.B. 
1930-1933,  1936. 

bb.   Rules  for  determining  order  in  which  kindred  are  entitled 


476.  The  rules  determining  the  order  in  which  the  kindred 
are  entitled  are  based  on  the  following  principle.  The  kindred 
are  divided  into  classes,  each  class  being  called  a  Parentel; 
the  first  class  consists  of  the  issue  of  the  deceased,  the  second  of 
his  parents  and  their  issue,  the  third  of  his  grandparents  and  their 
respective  issues,  each  subsequent  class  consisting  of  the  ancestors 
next  in  remoteness  and  their  respective  issues.  The  members  of 
the  first  class  are  called  Verwandte  erster  Ordnung ;  those  of  the 
second  class  Verwandte  zweiter  Ordnung  and  so  forth.  Among 
the  members  of  each  class  those  nearest  in  degree  (424)  to  the 
deceased  take  priority  over  those  further  removed,  but  in  the 
first  class  any  deceased  issue  of  the  deceased  is  represented 
by  his  issue,  and  in  the  second  and  third  classes  any  deceased 
ancestor  of  the  deceased  is  represented  by  his  issue,  the  division 
being  per  stirpes  among  issue  and  by  lines  among  ancestors  "^ ; 
in  the  fourth  class  and  the  following  classes  there  is  no  right 
of  representation,  and  the  nearest  in  degree  take  per  capita — 
B.G.B.  1924-1929. 

These  rules  may  be  illustrated  by  examples  as  follows,  it  being 
assumed  in  all  cases  that  the  deceased  does  not  leave  any  spouse 
surviving  : 

(1)  First  class  :  B  leaves  one  child  A  who  has  issue,  and  two 
grandchildren  B  and  C,  children  of  a  deceased  child ;  A,  B,  and  C 
are  the  next  of  kin,  A  takes  |,  B  \,  and  C  | ;  the  issue  of  A  are 
excluded. 

(2)  Second  class  :  D  dies  without  issue,  and  leaves  a  mother 
M,  one  brother  of  the  whole  blood  F,  one  brother  of  the  half- 
blood  0,  who  is  a  son  of  iff  by  a  prior  marriage,  and  another 
brother  of  the  half-blood  E,  who  is  a  son  of  B's  deceased  father 

'  Any  member  of  the  first,  second,  or  third  classes  who  belongs  to  several 
stirpes  (e.  g.,  if  his  father  and  mother  are  cousins)  takes  a  separate  share  in 
respect  of  each  stirps — B.G.B.  1927. 
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by  a  prior  marriage.  M,  F,  and  H  are  the  next  o£  Idnj  M  in  her 
own  right,  and  F  and  H  as  representatives  of  their  deceased 
father  ;  G  is  excluded ;  M  takes  ^,  F  i  and  H  ^. 

(3)  Third  class :  D  dies  leaving  no  kindred  belonging  to  the 
first  or  second  class,  but  leaving  him  surviving  in  the  third  class, 
P.A.  his  paternal  grandmother,  M.A.  his  maternal  grandmother, 
and  A  and  C  issue  of  the  deceased  paternal  grandfather,  A  being 
an  uncle  of  J),  and  C  a  cousin  of  D  (the  son  of  a  deceased  uncle). 
Out  of  the  half  belonging  to  the  paternal  line  P.A.  takes  \  in 
her  own  right,  and  A  and  C  each  take  |-  as  representatives  of 
their  deceased  ancestor  j  the  half  belonging  to  the  maternal 
line  goes  entirely  to  M.A. 

(4)  Fourth  class  :  the  deceased  dies  without  leaving  any 
kindred  belonging  to  the  first  three  classes  but  one  great-uncle 
A,  and  one  second  cousin  B,  being  the  grandson  of  another  great- 
uncle  ;  A  alone  is  nearest  of  kin. 

cc.   Rules  for  determining  division  as  between  survivi^ig 
spouse  and  nearest  of  kin. 

4ni.  The  share  of  the  surviving  spouse  is  shown  by  the 
following  table  : 

Nearest  of  kin  being :  Spouse  takes  : 

1.  Issue  of  deceased        .....  J 

2.  Parents  of  deceased  or  issue  of  parents         .  f 

3.  Grandparents  exclusively    ....  ^ 

4.  Surviving  grandparents  and  issue  of  one  of 

deceased  grandparents     ....  f 

5.  Surviving  grandparents  and  issue  of    two 

deceased  grandparents     ....  ^ 

6.  One  grandparent  and  issue  of  three  deceased 

grandparents  ......  s 

7.  More  distant  kindred the  whole. 

In  cases  4,  5,  and  6,  the  share  belonging  to  the  next  of  kin 
goes  entirely  to  the  surviving  grandparents. 

In  cases  2-6  the  spouse  also  takes  the  spouse's  preferential 
benefit  (475)— B.G.B.  1931,  1933. 

Illustration  :  The  deceased  leaves  no  issue  but  a  widow,  his 
mother,  and  three  brothers  being  sons  of  his  deceased  father. 
The  widow  takes  the  preferential  benefit  and  one-half  of  the 
residue ;  out  of  the  other  half  of  the  residue  the  mother  takes 
one-quarter,  and  each  of  the  brothers  take  one- twelfth. 
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e.  Equalization  of  Shares  between  Issue  (Hotchpot 
provisions). 

478.  Such  of  the  issue  of  the  deceased  as  are  statutory  heirs 
must,  on  the  division  of  the  estate,  as  between  themselves,  account 
for  certain  kinds  of  gifts  received  from  the  deceased  during  his 
life  in  the  manner  known  in  English  law  as  'bringing  into 
hotchpot'.^  The  liability  to  account  for  such  gifts  is  called 
AusgleicAungspjlicht  (hotchpot  liability).  The  gifts  to  be 
accounted  for  in  this  manner  are : 

(1)  gifts  received  by  way  of  advancement — 440  note  2,  unless 
expressly  exempted  from  '  hotchpot  liability  ' ;  (2)  allowances  or 
contributions  to  the  expense  of  the  preparation  for  a  profession, 
in  so  far  as  their  amount  was  out  of  proportion  to  the  means  of  the 
giver  J  (3)  gifts  made  expressly  subject  to  '  hotchpot  liability '. 

The  amounts  to  be  accounted  for  under  the  rule  stated  above 
are  added  to  the  amount  representing  the  net  value  of  the  part 
of  the  testator's  estate  divisible  among  issue.  The  statutory 
portions  are  then  calculated  as  if  the  value  of  the  estate  was 
equal  to  the  aggregate  amount  formed  by  this  addition,  and  the 
value  of  the  gifts  received  by  each  descendant  entitled  to  a  share 
is  deducted  from  the  statutory  portion  of  such  descendant ;  if  the 
value  of  the  gifts  received  by  any  descendant  exceeds  the  amount  of 
his  portion,  such  descendant  is  excluded  from  the  division. 

Examples. 
The  statutory   heirs   are    W,  the   widow,   and 
three  sons.  A,  B,  and  C ;  the  value  of  the  estate 

actually  left  is £20,000 

W  receives  i =       5,000 

£15,000 
A  has  to  account  for  £8,000,  B  for  £1,000,  dor 

£3,000,  together =     12,000 

£27,000 

The  share  of  A  is  £9,000 -£8,000  .  .  .  =  £1,000 
The  sbareof^  is  £9,000- £1,000  .  .  .  =  8,000 
The  share  of  G  is  £9,000 -£3,000    .         .         .     =       6,000 

£15,000 

'  A  gift  made  to  any  descendant  of  the  deceased  wlio  would  have  been  a 
statutory  heir,  if  the  deceased  had  died  at  the  date  of  the  gift,  but  who  is  repre- 
sented, on  the  division  of  the  estate,  by  his  issue,  must  be  brought  into  hotchpot 
by  such  issue ;  on  the  other  hand,  a  gift  made  to  any  descendant  who,  if 
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If  A  had  to  account  for  £10,000  he  would  be  left 
out  of  account ;  £4,000  (being  the  aggregate  value 
of  gifts  made  to  £  and  C)  would  be  added  to 
£15,000,  making £19,000 

5  would  receive  £9,500- £1,000.  .         .     =       8,500 

C  would  receive  £9,500 -£3,000      .         .         .     =       6,500 

£15,000 

Any  person  who  has  to  bring  gifts  into  hotchpot  must  give 
information  to  all  interested  persons  as  to  the  particulars  of  such 
gifts— B.G.B.  2050,  2055-2057.^ 

Where  several  shares  are  received  by  one  person  under  separate 
titles  (e.  g.  where  any  issue  represents  several  stirpes),  the 
hotchpot  liability  is  considered  separately  for  each  share  j  the 
addition  to  a  share,  brought  about  by  the  lapse  or  forfeiture  of 
another  share,  is  for  this  purpose  deemed  a  separate  share — 
B.G.B.  1935. 

2.   Renunciation  of  Statutory  Right  of  Inhbuitance 

479.    Any  person   may   by   a    publicly  certified   agreement 

with  another  renounce  his  rights  to  a  statutory  portion  in  the 

estate  of  such  other. ^     Such  an  agreement  is  called  ErhverzicM 

(renunciation  of  inheritance).     Where  the  renouncing  party  is 

one  of  the  kindred  of  the  party  to  whose  estate  the  renunciation 

refers,  the  renunciation  extends  to  the  issue  of  the  renouncing 

party  unless  the  contrary  is  shown.     Where  the  renunciation  is 

made  in  favour  of  any  other  person  it  is,  in  the  absence  of 

a  contrary  stipulation,  inoperative  in  the  event  of  such  other 

person  being  deprived  of  or  forfeiting  his  own  right;   where 

a  general  renunciation  is  made  by  any  issue  of  the  person  to  whose 

estate  the  renunciation  refers,  it  is  presumed  to  be  made  in  favour 

the  deceased  had  died  at  the  date  of  the  gift,  would  not  have  been  a  statutory- 
heir,  is  not,  in  the  absence  of  a  contrary  direction,  to  be  brought  into 
hotchpot— B.G.B.  2051  (1),  2053. 

^  As  to  gifts  made  out  of  common  property  by  spouses  living  under  any 
r^me  of  community  of  goods  see  B.G.B.  2054. 

'  The  party  to  whose  estate  the  renunciation  refers  must  execute 
the  agreement  in  person,  unless  he  is  incapable  (93),  in  which  case  his 
statutory  agent  may  act  on  his  behalf;  if  he  is  of  restricted  capacity  the 
concurrence  of  the  statutory  agent  is  dispensed  with.  If  either  party  is 
under  guardianship  the  leave  of  the  Court  is  required  ;  if  either  party  is 
under  parental  control,  the  leave  is  required  unless  the  parties  are  spouses  or 
intending  spouses. 
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of  the  other  issiie,  and  of  the  spouse  of  such  person.  An  agree- 
ment between  the  parties,  by  which  the  renunciation  is  revoked, 
is  subject  to  the  same  formal  requirements  as  the  original  agree- 
ment—B.G.B.  2346-2351. 

3.     FOEFEITURE    BY    DECLARATION    OF    UnWOKTHINESS 

480.  A  statutory  or  testamentary  heir  may,  on  the  application 
of  any  person  who  would  benefit  by  his  forfeiture  of  the 
inheritance,  be  declared  '  unworthy  to  inherit '  {erhumourdig) : 
(a)  if  by  any  wilful  and  unlawful  act  he  has  caused  or  attempted 
to  cause  the  death  of  the  deceased,  or  has  brought  him  to 
a  condition,  by  reason  of  which  he  became  incapable,  down  to 
the  date  of  his  death,  of  making  or  revoking  a  testamentary 
disposition  j  (i)  if  by  fraud  or  unlawful  threats  he  has  prevented 
the  deceased  from  making  or  revoking  a  testamentary  disposition, 
or  compelled  him  to  make  or  revoke  a  testamentary  disposition ; 
(c)  if  he  has  forged  or  destroyed  any  testamentary  instrument 
made,  or  purporting  to  have  been  made,  by  the  deceased  which 
would,  if  genuine  or  existing,  be  operative  at  the  date  of  the 
death  of  the  deceased,  or  if  he  has  knowingly  used  any  such 
forged  instrument. 

If  it  can  be  shown  that  the  deceased  has  condoned  the  offence, 
the  declaration  cannot  be  made. 

The  right  of  inheritance  of  the  person  declared  unworthy 
becomes  vested,  as  from  the  date  of  accrual,  in  such  person  or 
persons  as  would  have  been  entitled  to  such  right  if  the  person 
declared  unworthy  had  predeceased  the  deceased — B.G.B.  2839- 
2344. 


CHAPTER   III:   TESTAMENTARY   RIGHT   OF 
INHERITANCE 

1.  Inteoductory  Observations 
a.  Nature  of  Testamentary  Disposition. 

481.  Under  Roman  law  a  '  testament '  was  distinguished 
from  a  codicil;  it  was  of  the  essence  of  a  testament  that  it 
should  contain  the  appointment  of  the  testator^s  heirs,  whereas 
a  codicil  only  gave  legacies  without  appointing  heirs.  The 
formalities  of  execution  were  much  more  stringent  in  the  case  of 
a  testament  than  in  the  case  of  a  codicil.  Under  English  law 
there  is  no  legal  difference  between  a  will  and  a  codicil,  but  it  is 
customary,  in  a  case  in  which  a  testator  executes  several  successive 
testamentary  instruments  intended  to  be  read  together,  to  designate 
the  instrument  first  made  as  the  will,  and  all  subsequent  ones  as 
codicils  to  such  will.  Modern  German  law  has  abolished  the 
word  '  codicil '  and  its  German  equivalent,  (Nachzettel,  NacMrag, 
&c.)  as  savouring  of  the  old  distinction.  Every  instrument  con- 
taining a  testamentary  disposition  {letztwillige  VerfUgung)  is  called 
a  will  ('testament'),  and  no  such  disposition  is  valid  unless  the 
prescribed  formalities  as  to  the  execution  of  a  will  have  been 
observed.  The  expression  'disposition  operative  on  death ^  [Ver- 
fUgung von  Todeswegen)  is  used  as  a  general  term,  comprising  wills 
as  well  as  contracts  of  inheritance  (504)— B.G.B.  1937,  1941. 

It  is  not  of  the  essence  of  a  will  that  it  should  appoint  heirs 
or  purport  to  dispose  of  the  whole  of  the  testator's  estate  or  even 
of  any  part  of  it.  An  instrument  containing  nothing  except 
the  exclusion  of  particular  persons  from  their  statutory  right  of 
inheritance  is  called  a  will  in  the  same  way  as  an  instrument 
disposing  of  the  whole  estate. 

b.  Joint  Wills  of  Spouses. 

482.  Joint  wills  of  spouses,  and  even  of  persons  betrothed  to 
each  other,  were  permitted  in  those  German  districts  in  which 
the  German  common  law  was  applied,  though  such  wills  were 
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unknown  to  Roman  laWj  and  prohibited  in  those  parts  of 
Germany  in  which  the  law  was  based  on  the  French  Code  Civil 
(see  s.  968).  Under  the  new  law  a  joint  will  {gemeingehaftliches 
Testament)  is  only  permissible  as  between  spouses — B.G.B.  2365. 
Such  a  wiU  usually  appoints  the  surviving  spouse  as  heir  of  the 
predeceasing  spouse  and  the  issue  of  the  two  spouses  as  heirs 
of  the  survivor — see  B.G.B.  2269.  As  to  '  correspeetive  dis- 
positions '  in  joint  wills  see  483. 

c.  Circumstances  rendering  Testamentary  Dispositions 
inoperative. 

aa.   General  rules. 

483.  A  testamentary  disposition  may  be  or  become  inoperative : 
{a)  on  the  ground  of  some  defect  in  the  tenor  or  expression 
of  the  disposition  (484) ;  (5)  on  the  ground  of  some  act  or  event 
done  by  or  affecting  the  testator  or  a  testamentary  heir  or  legatee 
(485).  A  testamentary  disposition  which  is  vitiated  by  one  of 
the  defects  mentioned  sub  (a)  may  either  be  void  db  initio  or  only 
voidable  at  the  option  of  some  person  who  would  benefit  by  its 
avoidance ;  a  disposition  which  is  rendered  inoperative  by  any 
act  or  event  referred  to  sub  {V)  may  be  rendered  inoperative  for 
all  purposes  or  only  as  regards  a  particular  person. 

Where  a  disposition  is  altogether  inoperative  it  is  treated  as 
non-existent ;  where  it  is  inoperative  as  regards  a  particular 
person,  it  enures  to  the  benefit  of  the  substitutional  heir  or 
heirs  (493)  or  legatees  (496  rule  (6) ),  or  of  the  person  or  persons 
entitled  hy  virtue  of  the  right  of  survivorship  (492),  or  of  the 
statutory  heirs  (473),  as  the  case  may  be — B.G.B.  2096,  2190. 

If  the  tenor  of  a  testamentary  disposition  admits  of  several 
interpretations,  one  of  which  would  render  it  inoperative  while 
the  other  would  make  it  operative,  such  interpretation  as  will 
render  the  disposition  operative  is,  in  the  absence  of  any  indica- 
tion to  the  contrary,  to  be  preferred — B.G.B.  2084. 

Several  dispositions  contained  in  one  testamentary  instrument 
may  be  so  interdependent  that  the  invalidity  of  one  also  prevents 
the  operation  of  one  or  more  of  the  others.  This  is  deemed  to 
be  the  case  if  it  can  be  shown  that  the  testator  would  not  have 
made  a  particular  disposition,  if  he  had  known  of  the  invalidity 
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of  another  disposition.  In  the  absence  of  such  proof  the  invalidity 
of  one  of  the  dispositions  does  not  affect  the  validity  of  the 
others— B.G.B.  2085.  In  the  case  of  a  joint  will  made  by 
spouses  (482)j  dispositions  so  deemed  to  be  mutually  inter- 
dependent are  called  ' correspective  dispositions'  {korrespeciive 
Verfiigungen).  Dispositions  by  which  the  spouses  confer  mutual 
benefits  on  each  other  are,  in  the  absence  of  any  indication  to 
the  contrary,  deemed  correspective  dispositions — B.G.B.  2270. 

bb.  Defects  earning  nullity  or  voidability  of  testamentary 


The  following  rules  apply  on  this  subject : 

484.  (1)  all  the  dispositions  contained  in  any  will  are  void  : 

(a)  if  the  testator  was  incapable  of  making  a  testamentary 
disposition  (486) ; 

(5)  if  the  prescribed  formalities  (487^  488)  have  been  dis- 
regarded ^ ; 

(2)  a  testamentary  disposition  is  void : 

(a)  if  it  is  in  favour  of  the  judge,  or  notary,  or  of  any  witness 
taking  part  in  the  formalities  of  the  execution  of  the  will,  or  of 
any  person  related,  by  ties  of  kindred  or  affinity  within  certain 
degrees,  to  such  judge,  notary,  or  witness — B.G.B.  2235  ; 

(i)  if  its  tenor  is  unintelligible  or  incomplete  ^ ; 

(c)  if  the  testator  makes  its  validity  depend  upon  the  deter- 
mination of  another,  or  if  he  empowers  another  to  appoint  an 
heir  or  legatee,  or  to  select  the  object  which  is  to  go  to 
a  particular  legatee ;  it  is,  however,  permissible  to  bequeath 
a  legacy  to  a  class,  with  power  to  any  person  nominated  by  the 
testator  to  apportion  the  bequeathed  objects  among  the  class,  or 
to  appoint  the  whole  to  one  or  more  members  of  the  class,^  or  to 

'  A  testamentary  disposition  executed  with  the  easier  formalities  allowed 
under  certain  special  circumstances  (488)  becomes  inoperative  after  a  specified 
period  reckoned  from  the  date  at  which  the  special  circumstances  cease  to 
exist. 

'  The  fact  that  the  testator  refers  to  a  future  supplemental  direction, 
which  he  fails  to  give  before  his  death,  does  not  render  the  disposition 
inoperative,  unless  it  can  be  shown  that  this  was  the  testator's  intention — 
B.G.B.  2086. 

'  The  rule  in  the  text  shows  that  German  law  forbids  the  granting  of  a '  general 
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give  alternative  legacies  j  the  appointment  o£  an  executor  may 
also  be  left  to  the  discretion  of  a  nominee — B.G.B.  2065,  3151, 
2153,  2154,  2193,  2198 ; 

(3)  a  testamentary  disposition  vitiated  by  any  of  the  following 
defects  may  be  avoided  within  a  specified  period  after  the 
testator^s  death :  (a)  mistake  on  the  testator's  part  as  to  its 
tenor  * ;  (5)  a  mistaken  assumption  or  expectation  on  the  part 
of  the  testator  as  to  any  fact  or  event,  present  or  future ;  (c)  the 
passing  over  any  person  entitled  to  a  compulsory  portion  (510) 
of  whose  existence  the  testator  was  ignorant,  or  who  was  born 
or  became  entitled  to  a  compulsory  portion  (e.  g.  by  legitima- 
tion or  adoption)  subsequently  to  the  date  of  the  disposition; 
{(l)  the  influence  of  unlawful  threats. 

The  right  of  avoidance  of  a  voidable  testamentary  disposition 
may,  as  a  general  rule,  be  exercised  by  any  person  benefited 
by  such  avoidance,  but  where  a  mistake  as  to  any  particular 
person  forms  the  ground  of  avoidance,  such  person  alone  is 
entitled  to  exercise  the  right ;  where  the  passing  over  of  any 
person  entitled  to  a  compulsory  portion  is  the  ground  of  avoid- 
ance, the  person  so  passed  over  alone  has  a  right  of  avoidance. 
A  disposition  is  not  voidable  on  any  ground  mentioned  sub  (3) 
if  it  can  be  shown  that  the  testator  would  have  made  the  same 
disposition  if  he  had  known  the  true  facts  «— B.G.B.  2078-2080, 
2082. 

An  heir  or  legatee  on  whom  any  liability  is  imposed  by 
a  voidable  disposition  may  refuse  to  discharge  such  liability, 
notwithstanding  the  fact  that  the  right  of  avoidance  has  been 
barred  by  lapse  of  time— B.G.B.  2083. 

power  of  appointment '  but  allows  the  granting  of  a  '  special  power  of  appoint- 
ment '  in  respect  of  property  bequeathed  by  will. 

'  See  99 ;  generally  a  declaration  of  intention  is  not  voidable  on  the 
ground  of  mistake  as  to  the  tenor  of  the  declaration,  unless  it  can  be  shown 
that  the  declarant  would  not  have  made  it  had  he  known  the  true  facts  anA 
given  reasonable  consideration  to  the  matter ;  in  the  case  of  a  testamentary  disposi- 
tion it  is  sufficient  to  show  that  the  testator,  being  the  man  he  Was,  would 
not  have  made  the  disposition,  had  he  known  the  true  facts.  Compare  B.G.B. 
119  (1)  with  B.G.B.  2078  (1). 

°  As  to  the  manner  in  which  the  avoidance  must  be  declared  see  B.G.B. 
2081,  which  somewhat  modifies  the  general  rule  on  the  subject  (91). 
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cc.   Acts  and  events  •preventing  the  operation  of  a  testamentary 

disposition. 

485.  A  testamentary  disposition  may  be  rendered  wholly  or 
partially  inoperative  by  the  testator's  revocation  (489),  or  by 
any  o£  the  following  acts  and  events  : 

(1)   Acts  done  or  events  happening  before  the  testator's 
death. 

The  following  rules  apply : 

(a)  a  disposition  conferring  a  benefit  on  a  particular  person  is 
inoperative  as  regards  such  person  if  he  or  she  renounces  such 
benefit  by  agreement  with  the  testator  ^ — B.G.B.  2352 ; 

(J)  a  disposition  in  favour  of  an  intended  spouse  is  inoperative 
as  regards  such  intended  spouse  if  the  engagement  was  broken  off 
before  the  testator's  death^B.G.B.  2077  (2) ; 

(c)  a  disposition  in  favour  of  a  spouse  is  inoperative  as  regards 
such  spouse  if  the  marriage  was  declared  void  or  dissolved  before 
the  testator's  death,  or  if  justifiable  divorce  or  separation  pro- 
ceedings were  pending  on  the  ground  of  any  matrimonial  offence 
committed  by  the  surviving  spouse — B.G.B.  2077  (1);  in  this 
ease  as  well  as  in  case  {b)  the  disposition  remains  operative  if  it 
can  be  shown  that  the  fact  in  question  would  not  have  induced 
the  testator  to  revoke  the  disposition — B.G.B.  2077  (3)  j  see  also 
B.G.B.  2268  ; 

{d)  a  disposition  in  favour  of  any  person  who  predeceases  the 
testator  is  inoperative ;  but  where  a  testamentary  heir  or  legatee 
who  predeceases  the  testator  is  a  child  or  remoter  issue  of  the 
testator,  and  leaves  issue  surviving  the  testator,  it  is  presumed, 
in  the  absence  of  evidence  to  the  contrary,  that  the  issue,  who 
would  have  taken  the  place  of  the  deceased  child  or  issue  if  the 
testator  had  died  intestate,  are  intended  to  take  as  substitutional 
heirs  or  legatees  ^—B.G.B.  1923  (1),  2069,  2160. 

1  This  may  in  some  cases  be  more  convenient  for  the  testator  than  the 
revocation  of  the  whole  will.  The  formal  requirements  are  the  same  as  in 
the  case  of  the  renunciation  of  a  statutory  right  of  inheritance  (479). 

"  The  same  rule  is  applied  if  any  benefit  is  conferred  on  the  testator's 
'  children '  generally,  and  any  of  them  predeceases  the  testator  leaving  issue 
surviving  the  testator— B.G.B.  2068.  Under  English  law  the  benefit  con- 
ferred on  a  child  predeceasing  the  testator  but  leaving  issue  passes  to  the 
estate  of  the  deceased  child — Wills  Act  s.  33. 
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(2)    Acts  done  or  events  happening  after  the  testator^s  death. 

The  following  rules  apply  -. 

{a)  If  any  nasciturus  deemed  to  be  living  at  the  testator's 
death  under  the  general  rule  (473)  is  not  subsequently  born  alive, 
a  testamentary  disposition  in  his  favour  becomes  inoperative — 
B.G.B.  1923; 

{h)  if  any  person  appointed  as  testamentary  heir  is  not  as  yet 
living  or  deemed  to  be  living  at  the  time  of  the  testator's  death, 
the  disposition  in  his  favour  is  inoperative,  unless  it  can  be 
interpreted  as  the  gift  of  a  reversionary  right  of  inheritance 
(494) ;  a  legacy,  on  the  other  hand,  does  not  lapse  merely  by 
reason  of  the  fact  that  the  legatee  is  not  in  esse  at  the  time 
of  the  testator's  death  (500)  S— B.G.B.  3101,  2163  (2) ; 

(c)  if  any  heir  or  legatee  is  declared  unworthy  to  inherit  (480) 
or  disclaims  his  right  of  inheritance  (523)  or  a  legacy  in  his  favour 
(525),  the  disposition  by  which  such  right  of  inheritance  or  legacy 
is  given  is  inoperative  as  regards  such  heir  or  legatee,  and  is  deemed 
to  be  made  in  favour  of  such  person  or  persons  as  would  have 
been  entitled,  had  the  original  heir  or  legatee  predeceased  the 
testator— B.G.B.  1953  (1)  (3),  3180  (1),  2371,  2377; 

{^  if  any  descendant  of  the  testator  is  appointed  as  reversionary 
heir  (494),  so  as  to  become  entitled  on  the  death  of  a  limited 
heir  who  at  the  date  of  the  will  had  no  issue,  or  had  issue 
whose  existence  was  unknown  to  the  testator,  the  disposition  in 
favour  of  such  reversionary  heir  becomes  inoperative  if  the 
limited  heir  leaves  any  issue  surviving  him — B.G.B.  2107. 

2.   The  Fokmation  and  Revocation  oi'  Testamentary 

Dispositions 

a.  Testamentary  Capacity. 

486.    An  incapable  person  (93),   or   a    person  placed  under 

guardianship  by  reason  of   mental  debility,   extravagance,  or 

dipsomania,  is  incapable  of  making  a  wiU^;  a  person  who  has 

'  A  reversionary  right  given  by  a  testator's  will  is  forfeited  unless  it 
becomes  vested  within  the  prescribed  period  of  time  (494) — B.G  B.  2109, 
2168. 

'  If  the  person  placed  under  guardianship  survives  the  date  at  which  the 
order  placing  him  under  guardianship  ceases  to  be  appealable,  the  incapacity 
begins  retrospectively  from  the  date  of  the  application,  but  the  will  of  a 
person  who  dies  before  the  order  ceases  to  be  appealable,  is  not  invalid  by 
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attained  the  age  of  16  years,  and  whose  capacity  is  not  restricted 
(94)  on  any  ground  other  than  that  of  his  infancy,  can  make 
a  will  by  oral  declaration  before  a  judge  or  a  public  notary 
without  the  concurrence  of  his  statutory  agent,  but  a  holograph 
will  or  a  publicly  executed  written  will  (487)  cannot  validly  be 
made  by  any  person  under  age,  nor  can  such  a  will  be  validly 
made  by  a  person  of  full  age  who  is  unable  to  read  written 
characters— B.G.B.  2229,  2238  (2),  2247. 

b.  Formalities  of  Execution, 
aa.  In  ordinary  cases. 
487.  The  several  drafts  of  the  Code  prepared  by  the  two 
Commissions  and  by  the  Federal  Council  did  not  recognize  the 
validity  of  '  private  wills ' — whether  in  the  nature  of  holograph 
wills  or  of  wills  executed  by  the  testator  in  the  presence  of 
unofficial  witnesses — it  being  desired  that  the  system  existing  in 
some  parts  of  Germany  (e.g.  the  older  provinces  of  Prussia), 
which  required  all  testamentary  instruments  to  be  executed  before 
a  public  authority,  should  be  made  universal.  The  discontent 
caused  by  this  restriction  in  those  German  districts,  in  which  the 
French  law  had  taken  root,  induced  the  Reichstag  to  authorize 
holograph  wills  as  well  as  wills  executed  in  the  form  recognized 
by  the  several  drafts ;  the  B.G.B.  therefore  deals  with  (1) 
holograph  wills — being,  the  only  surviving  instances  of  private 
wills  j  (2)  publicly  declared  wills.  A  will  must  in  all  cases  be 
executed  by  the  testator  in  person — B.G.B.  2064. 

(1)    Holograph  wills. 

A   holograph    will    (eigenhandiges  Testament)    is    a   document 

containing  a  direction  of  any  kind  intended  to  be  operative  on 

the   writer's  death,    written  and   signed   by  the  testator  and 

indicating  its  date,  and  the  name  of  the  place  at  which  it  is 

written.     It  is   not    necessary   that  the  document   should  be 

described  as  a  testamentary  instrument,  or  should  be  strictly 

confined  to  testamentary  directions.     A  testamentary  disposition 

contained  in  an  ordinary  letter  would  be  deemed  a  holograph 

reason  of  the  order.  The  will  of  a  pergon  under  guardianship  made  during 
the  pendency  of  an  application  for  the  removal  of  the  guardianship  is  not 
invalid  by  reason  of  the  existence  of  the  guardianship  if  the  application  is 
successful— B.G.B.  2229  (3),  2230. 
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will.  In  the  case  of  a  joint  holograph  will  the  form  is  suflSciently 
observed,  if  one  of  the  spouses  writes  out  the  will,  and  the  other 
spouse  adds  a  declaration  in  his  own  handwriting,  with  the  re- 
quired indication  as  to  date  and  place,  to  the  effect  that  he  wishes 
the  will  to  be  treated  also  as  his  will— B.G.B.  2231  Nr.  2,  2267. 
A  holograph  will  may  be  lodged  with  a  public  authority ;  if 
the  public  authority  with  whom  it  is  lodged  is  not  a  Court  of 
Law,  or  if  the  will  at  the  date  of  the  testator's  death  is  lodged 
with  a  private  person,  such  authority  or  person  must  on  receiving 
notice  of  the  death  deliver  the  will  to  the  Competent  Probate 
Couv<^468  (7)— B.G.B.  2248,  2259. 

(2)    Fuhlicly  declared  wills. 

A  will  executed  in  public  form  must  be  declared  before  a  judge, 
or  a  public  notary,^  in  one  of  the  following  ways :  {a)  the  eon- 
tents  of  the  will  may  be  declared  orally  before  the  judge  or  the 
notary ;  {b)  a  writing — sealed  or  open — may  be  handed  to  the 
judge  or  notary  with  an  oral  declaration  to  the  effect  that  such 
writing  contains  the  declarant's  willj  the  declaration  must  in 
either  case  be  made  by  the  testator  in  person ;  the  execution  must 
also  be  attested  by  two  additional  witnesses,  or  by  the  Registrar 
of  the  Court,  or  another  notary  as  a  single  additional  witness. 

The  witnesses  or  witness  must  be  present  during  the  whole 
proceedings. 

A  will  is  void  on  the  ground  of  informality  :  (a)  if  the  judge 
or  notary,  before  whom  it  is  declared  or  any  additional  witness, 
is  related  to  the  testator  by  ties  of  kindred  or  affinity  within 
certain  specified  degrees  ;  (b)  if  any  one  of  the  additional  witnesses 
is  related  to  the  officiating  judge  or  notary  by  ties  of  kindred  or 
affinity  within  the  same  degrees.^ 

Minutes  of  the  proceedings  {Errichtungs-Protokolt)  in  the 
German  language  must  be  taken  recording:    (1)  the  date  and 

'  A  German  consul  as  regards  German  subjects  has  the  same  functions  as 
a  notary. 

'^  Infants,  persons  deprived  of  civil  rights,  persons  who  have  been  convicted 
of  perjury,  and  persons  in  the  service  of  the  officiating  judge  or  notary  are 
improper  witnesses,  but  the  fact  that  any  such  person  acts  as  a  witness  does 
not  invalidate  the  will — B.G.B.  2237  ;  as  to  the  nullity  of  any  dispositions 
in  favour  of  any  person  taking  part  in  the  formalities  of  execution  or  of  any 
near  relation  of  any  such  person  see  484  rule  (2)  (o). 
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place  of  the  proceedings ;  (2)  the  names  of  the  testator,  of  the 
officiating  judge  or  notary,  and  of  the  additional  witnesses  or 
witness ;  (3)  of  the  declaration  made  by  the  testator ;  (4)  the 
fact  that  a  written  document  was  delivered  (if  this  was  done). 

The  minutes  must  be  read  out  to  the  testator,  and  signed  by 
him  and  the  officiating  judge,  or  notary,  and  the  additional 
witnesses  or  witness.  If  the  testator  declares  that  he  cannot 
write,  his  signature  is  replaced  by  a  record  of  such  declaration 
in  the  minutes.^ 

The  minutes  of  the  proceedings,  and  the  documents  referred 
to  therein,  more  particularly  the  writing  (if  any)  delivered  to  the 
judge  or  notary,  are  placed  in  a  parcel  sealed  with  the  official 
seal  and  taken  into  official  custody.  The  indorsement  describing 
the  will  must  be  signed  by  the  judge  or  notary.  If  the  public 
authority  in  whose  custody  the  will  is  placed  is  not  a  Court  of 
Law,  the  will  must  as  soon  as  such  public  authority  becomes 
aware  of  the  testator's  death  be  delivered  to  the  Competent 
Probate  Court— 468  (7)— B.G.B.  2231  Nr.  1,  2232-2242,2246, 
2259  (2). 

bb.    Relaxation,  of  formalities  in  special  cases, 

488.  The  principle  of  the  Roman  testamentum,  militare, 
which  allowed  the  testamentary  formalities  to  be  relaxed  in 
special  cases,  which  is  also  recognized  in  England,  has  been 
adopted  and  considerably  extended  by  the  present  German  law. 

Easier  formalities  are  allowed  in  any  of  the  following  cases : 
(a)  where  a  testator  believes  his  death  to  be  approaching  so  fast 
that  he  would  not  have  time  to  make  a  declaration  before  a  judge 
or  notary  1;  (b)  where  the  testator's  place  of  residence  is,  by 
reason  of  an  epidemic  or  of  other  exceptional  circumstances, 
isolated  from  the  outer  world  to  such  an  extent  that  a  declaration 
before  a  judge  or  notary  is  rendered  impossible  or  exceptionally 
difficult ;  (c)  where  the  testator,  being  a  member  of  the  armed 
forces  in  time  of  war  or  under  a  state  of  siege,  is  impeded 
by  one  of  certain  specified  hindrances,  from  making  a  will  in  one 

3  As  to  declarations  by  testators  unable  to  speak,  and  declarations  by 
testators  unable  to  express  themselves  in  the  German  language,  see  B.G.B. 
2243-2245. 

1  A  joint  will  can  be  executed  in  the  simplified  form,  if  one  of  the  spouses 
is  in  the  condition  described  in  the  text — B.G.B.  2266. 
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of  the  ordinary  forms ;  (d)  in  any  case  in  which  the  testator  is  on 
board  any  German  ship  other  than  a  warship  while  such  ship  is 
not  in  any  German  port. 

In  any  of  the  cases  referred  to  sub  (a)  and  (b)  the  chief  com- 
munal officer  [GemeindevorsteAer)  may  officiate  in  the  place  of 
a  judge  or  notary ;  in  any  of  the  cases  mentioned  sub  (b)  and  (c) 
an  oral  declaration  (which  has  to  be  recorded  in  writing)  may  be 
made  before  three  unofficial  witnesses;  in  any  of  the  eases 
mentioned  sub  (d)  a  written  will  signed  by  the  testator  in  the 
presence  of  an  officer  and  two  witnesses,  or  an  oral  declaration 
made  before  an  officer  and  two  witnesses  and  duly  recordedj  is 
sufficient. 

Any  will,  executed  in  one  of  the  easier  forms  under  the  rules 
mentioned  above,  becomes  inoperative  after  the  lapse  of  a  certain 
specified  period  reckoned  from  the  date  at  which  the  circumstances 
justifying  the  relaxation  cease  to  exist — B.G.B,  224Q-2252 ; 
Imperial  Military  Law  of  1874  s.  44;  E.G.  44. 

c.   Bevocation  of  Testamentary  Dispositions. 

489.  The  capacity  to  revoke  a  testamentary  disposition  is 
governed  by  the  same  rules  as  the  capacity  to  make  such  a  dis- 
position, subject,  however,  to  the  qualification  that  a  person  under 
guardianship  on  the  ground  of  mental  debility,  extravagance,  or 
dipsomania,  may,  notwithstanding  such  disability,  revoke 
a  testamentary  disposition  made  before  he  was  placed  under 
guardianship— B.G.B.  2253. 

The  revocation  may  refer  to  the  whole  of  the  contents  of  a  will 
or  to  a  particular  disposition  contained  therein,  and  may  be 
effected  in  one  of   the  following  ways : 

(1)  by  a  will  ^  either  expressly  revoking  the  will  or  disposition 
intended  to  be  revoked,  or  containing  some  disposition  inconsistent 
with  the  disposition  intended  to  be  revoked  "  ; 

(2)  by  the  destruction  of  the  will,  or  by  the  cancellation  or 

^  Where  in  a  joint  will  there  are  any  correspective  dispositions — 483, 
the  revocation  of  any  of  them  by  one  of  the  spouses  has  the  effect  of 
revoking  the  corresponding  dispositions  of  the  other  spouse.  This  can 
only  be  done  during  the  joint  lives  of  the  spouses,  and  must  be  done  by 
a  publicly  authenticated  written  declaration.  Revocation  by  will  is  ineffectual 
in  such  a  case— B.G.B.  2270,  2271  (1)  (2). 

^  If  a  second  will,  revoking  a  previous  will,  is  itself  revoked,  the  disposi- 
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alteration  o£  any  testamentary  disposition,  effected  by  the  testator 
in  person,  with  the  intention  of  revoking  the  will  so  destroyed  or 
the  disposition  so  cancelled  or  altered ;  this  intention  is  presumed 
in  the  absence  of  any  evidence  to  the  contrary  ; 

(3)  a  will  declared  before  a  judge  or  public  notary  is  revoked 
by  its  removal  out  of  the  official  custody,  which  may  at  any  time 
be  effected  by  personal  delivery  to  the  testator,  or  in  the  case  of 
a  joint  will  by  delivery  to  the  testators  jointly  at  their  joint 
request ;  a  holograph  will  is  not  revoked  by  its  removal  out  of 
the  official  custody  ^ ; 

(4)  a  testamentary  disposition  may  be  revoked  by  any  stipula- 
tion contained  in  any  contract  of  inheritance  (504)  which  is 
inconsistent  with  such  testamentary  disposition  * — B.G.B.  2353- 
2258,  2272,  2289  (2). 


3.   Tenoe  and  effect  of  Testamentary  Dispositions 

a.    Appointment  of  Heirs. 

aa.    Mode  of  appointment. 

490.  It  is  unnecessary  to  appoint  the  heirs,  as  such,  by 
express  words.  Any  person  to  whom  the  testator  gives  the 
whole,  or  an  aliquot  part  of  his  estate,  is  thereby  deemed  to  be 
the  testator's  heir,  or  one  of  his  heirs.  This  presumption  is  not 
appKed  in  a  case  in  which  the  testator  bequeaths  the  '  compulsory 
portion '  to  one  of  the  statutory  heirs,  without  stating  that  the 
beneficiary  is  to  take  suclf  portion  as  one  of  the  testator's  heirs. 
On  the  other  hand  a  person  to  whom  any  specific  object  is  given, 
though  described  as  heir,  is  deemed  to  be  a  legatee,  and  not  an 
heir,  unless  it  is  shown  by  other  indications  that  it  was  the 
testator's  intention  to  appoint  him  as  heir  in  the  technical  sense 
—B.G.B.  2087. 

tions  of  the  previous  will  become  operative  again,  as  though  they  had  never 
been  revoked— B.G.B.  2258  (2). 

'  The  fact  that  a  will  remains  in  the  official  custody  on  the  testator's  death 
does  not  prove  that  such  will  or  the  whole  of  the  dispositions  contained 
therein  remain  unrevoked  ;  the  revocation  may  have  been  made  by  a  holo- 
graph wUl  remaining  in  private  custody,  or  by  a  publicly  declared  will  placed 
in  some  other  official  custody,  or  by  contract  of  inheritance. 

•  German  law  has  no  rule  similar  to  the  rtile  of  English  law  (Wills  Act 
».  18)  under  which  a  testator's  marriage  revokes  his  will. 
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bb.   Ascertainment  of  shares. 

491.  The  following  rules  apply  in  any  ease  in  whicli  the 
testator's  directions  leave  any  doubt : 

(1)  if  only  one  person  is  appointed  as  heir,  and  not  more  than 
an  aliquot  part  of  the  testator's  estate  is  given  to  him,  the 
remaining  part  of  the  estate  goes  to  the  statutory  heirs  j 

(2)  if  several  persons  are  appointed  as  heirs  and  the  shares 
given  to  them  do  not,  in  the  aggregate,  exhaust  the  whole 
estate,  there  are  two  possibilities : 

(a)  if  it  is  clear  from  the  directions  contained  in  the  wiU  that 
the  persons  appointed  are  intended  to  take  the  whole  estate  (e.  g. 
if  the  will  says  :  I  give  the  whole  of  my  estate  to  A,  B,  and  C, 
in  the  following  proportions :  three-tenths  to  A,  two-tenths  to 
B,  and  four-tenths  to  C)  the  shares  are  increased  rateably ;  {A,  in 
the  example  given,  takes  three-ninths>  B  two-ninths,  and  C  four- 
ninths)  ; 

{b)  if  the  will  does  not  show  that  the  persons  appointed  as 
heirs  are  to  take  the  whole  estate  the  part  of  the  estate  which 
is  not  disposed  of  goes  to  the  statutory  heirs ; 

(3)  if  several  persons  are  appointed  as  heirs  and  the  shares 
given  to  them,  in  the  aggregate,  exceed  the  whole  estate,  the 
shares  abate  rateably ; 

(4)  if  several  persons  are  appointed  as  heirs,  without  any 
indication  as  to  the  manner  in  which  the  estate  is  to  be  divided 
between  them,  such  persons  take  in  equal  shares  unless  they  ai-e 
described  in  any  of  the  following  ways : 

(a)  if  the  testator  says :  '  I  give  my  estate  to  my  statutory 
heirs,'  each  of  the  persons  who  would  take  the  estate  in  the 
event  of  the  testator's  intestacy  is  entitled  to  his  statutory 
portion  (476,  477) ; 

(i)  if  the  testator  says  :  '  I  give  my  estate  to  my  kindred,'  or 
'  to  my  nearest  kindred ',  each  of  the  persons  among  the  kindred 
who  would  take  the  estate  in  the  event  of  the  testator's  intestacy 
is  entitled  to  his  statutory  portion ; 

(c)  if  the  testator  says  :  '  I  give  my  estate  to  my  children,' 
the  issue  of  any  deceased  child  takes  in  substitution  of  such 
child  and  the  division  among  the  children  and  the  issue  of 
deceased  children  is  per  stirpes : 

(5)  if  some  persons  appointed  as  heii-s  are  given  aliquot  shares 
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of  the  estate,  while  there  is  no  indication  as  to  the  shares  to  be 
taken  by  the  others,  such  others  divide  the  balance  in  accordance 
with  rule  (4) ;  if  the  aliquot  shares  given  by  the  will  exhaust 
the  whole  estate,  such  aliquot  shares  abate  rateably,  on  the 
footing  that  each  of  the  heirs,  to  whom  no  definite  share  has 
been  appointed,  takes  a  share  equal  to  the  smallest  aliquot  share 
expressly  given  by  the  will  ^ ; 

(6)  if  any  particular  share  is  given  to  several  persons  together, 
rules  (1)  to  (5)  are,  as  between  such  persons,  applied,  mutatis 
mutandis;  a  share  given  to  several  persons  in  this  manner  is 
called  '  a  joint  share  in  the  inheritance '  {gemeinscJiaftlicher 
m-bieil)—'B.G.B:  2066,  2067,  2088-2093. 

CO.   RiffM  of  survivorship  ^  between  co-heirs. 

492.    The  right  of  survivorship  appears  in  two  forms  : 

(1)  survivorship  among  co-heirs  generally ; 

(2)  survivorship  as  to  joint  shares. 

If  a  testamentary  disposition  becomes  inoperative,  as  regards 
any  particular  heir,  under  the  rules  stated  above  (485),  the 
following  rules  are  applied  in  the  absence  of  a  contrary  indica- 
tion in  the  testator^s  will,  and  in  the  absence  of  a  substitutional 
heir  (493)  able  and  willing  to  ta.ke  the  vacant  share  : 

(1)  where,  in  the  case  of  the  whole  estate  being  given  to  the  heirs 
appointed  by  the  will,  the  disposition  in  favour  of  one  of  them 
becomes  inoperative,  the  others  divide  his  share  in  the  proportions 
in  which  they  are  entitled  to  the  inheritance ;  if  in  such  a  case 
a  share  in  a  '  joint  share ' — 491  rule  (6) — becomes  vacant,  the 
persons  entitled  to  the  remaining  part  of  the  joint  share  become 
entitled  in  the  first  place ;  if  no  such  persons  are  available  the 
other  heirs  take  the  whole  of  the  '  joint  share ' ; 

^  Illustration  :  The  testator  says  :  '  I  appoint  as  my  heirs  my  wife  and  my 
three  children,  A,  B,  and  C;  and  I  direct  that  one  half  of  my  estate  is  to  go 
to  my  son  A,  and  that  each  of  my  children  B  and  C  is  to  take  one  quarter. 
In  the  result  the  widow  takes  \ ,  A  takes  f ,  and  each  of  the  two  other  children 
take  i. 

'  The  expression  'survivorship'  is  for  the  sake  of  brevity  used  as  an 
equivalent  for  the  German  Anwachsungsrecht  (Jus  accrescendi),  which  means 
the  right  of  the  surviving  or  continuing  heirs  to  a  share  lapsed  by  the  death 
of  another  heir,  or  by  some  other  circumstance  causing  the  testamentary 
disposition  in  favour  of  such  heir  to  become  inoperative. 
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(2)  if  the  heirs  appointed  by  the  will  only  take  part  of  the 
estate  (the  other  part  being  intended  to  go  to  the  statutory 
heirs)  a  vacant  whole  share  goes  to  the  statutory  heirs ;  but  a 
vacant  share  in  a  *  joint  share  ^  goes  to  the  persons  entitled  to 
the  other  part  of  such  '  joint  share ' ;  where  no  such  person  is 
available^  the  whole  joint  share  goes  to  the  statutory  heirs  ; 

(3)  any  share  in  the  estate  accruing  to  any  heir  by  virtue  of 
the  right  of  survivorship  is,  as  regards  the  '  hotchpot  liability ' 
(478),  and  as  regards  the  liability  for  legacies  and  testamentary 
burdens  (497,  501),  deemed  a  separate  share — B.G.B.  2094, 
2095,  2099. 

dd.   Appointment  of  substitutional  heirs. 
(1)  Mode  of  appointment. 

493.  A  substitutional  heir  (Ersatzerie)  is  an  heir  appointed  to 
take  the  place  of  another  heir  in  the  event  of  the  right  of  inheritance 
being  lost  or  forfeited  by  reason  of  any  circumstance  rendering 
the  disposition  in  his  favour  inoperative  (485) — B.G.B.  2096. 

A  person  appointed  as  heir,  in  the  event  of  the  primarily 
appointed  heir  being  '  unable '  to  become  heir,  is,  in  the  absence 
of  an  indication  to  the  contrary,  deemed  to  be  appointed  substi- 
tutional heir  for  all  purposes ;  the  same  presumption  is  applied, 
if  the  eventuality  mentioned  in  the  will  is  the  '  unwillingness ' 
of  the  primarily  appointed  heir — B.G.B.  2097. 

(2)   Presumption,  as  to  reversionary  heirs. 

A  person  appointed  as  '  reversionary  heir^  (494)  is,  in  the 
absence  of  any  indication  to  the  contrary,  also  deemed  to  be 
appointed  as  substitutional  heir  to  the  prior  interest  of  the 
'  limited  heir '1— B.G.B.  2102  (1). 

(3)   Presumption  as  to  issue  of  a  deceased  child. 

The  issue  of  a  deceased  descendant  of  the  testator,  are  pre- 
sumed to  be  substituted  as  heirs  for  such  descendant,  in  so  far 
as  they  would  have  taken  his  place  in  the  event  of  the  testator's 
intestacy— B.G.B.  2069. 

'  Illustration  :  A  testator  gives  his  estate  to  his  wife  for  life,  appointing 
his  sons  B  and  C  as  reversionary  heirs  ;  the  widow  disclaims  the  inheritance, 
B  and  C  take  it  immediately  as  substituted  heirs. 
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(4)  Appointment  of  co-heirs  mutually. 

If  the  persons  appointed  as  co-heirs  are  mutually  appointed  as 
substitutional  heirs  for  each  other  the  vacant  share  of  one  of 
them  goes  to  the  other  co-heirs  rateably  in  proportion  to  their 
original  shares,  but  where  a  share  in  a  joint  share  is  vacant,  such 
share  goes  to  the  persons  entitled  to  the  remaining  part  of  the 
joint  share— B.G.B.  2098. 

ee.  Appointment  of  reversionary  heirs. 
(1)  General  rules. 

494.  The  appointment  of  reversionary  heirs  (Nacherhen)  ^ 
takes  the  place  of  the  ^oxnan  substiiutio  fideicommissaria,  but  with 
considerable  modifications. 

The  rules  which  enable  a  testator  to  create  successive  interests 
in  any  part  of  his  estate  in  favour  of  persons  who  may  be 
unborn  or  unascertained  at  the  date  of  his  death,  bring  the 
German  law  on  this  subject  into  close  resemblance  to  English 
law,  and  differentiate  it  from  French  law,  which,  as  is  well 
known,  prohibits  '  substitutions '  in  the  great  majority  of  cases. 

German  law,  like  English  law,  does  not  allow  the  unlimited 
creation  of  successive  interests,  but  the  effect  of  a  disregard 
of  the  English  rule  against  perpetuities  is  much  more  serious 
than  the  effect  of  a  disregard  of  the  corresponding  German  rule. 

Under  English  law  a  disposition  disregarding  the  rule  is  void, 
even  if  under  the  particular  circumstances  of  the  case  the 
property  to  which  it  refers  would  have  become  finally  vested 
within  the  proper  period;  under  German  law,  on  the  other 
hand,  a  gift  is  operative,  if,  as  a  matter  of  fact,  the  final  vesting 
takes  place  within  the  period  allowed  by  law.^ 

Under  German  law  a  testamentary  disposition  appointing 
a  reversionary  heir  is  operative : 

(a)  if  it  is  limited  to  take  effect  on  the  happening  of  any 

'  The  expression  Nacherie  was  formerly  used  by  many  writers  to  indicate 
a  '  substitutional '  heir,  and  it  is  used  in  that  sense  by  the  Saxon  Code. 
Modem  textbooks  use  the  expression  exclusively  in  the  sense  given  to  it  by 
the  B.G.B. 

'  Illustration  :  An  English  testator  gives  his  estate  to  A  for  life  with 
remainder  to  such  children  of  A  as  attain  the  age  of  25.  On  the  testator's 
death  A  has  three  children  aged  respectively  24,  23,  and  22,  who  all  subse- 
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event  affecting  the  limited  heir  (e.g.  his  death)  or  the  rever- 
sionary heir  (e.  g.  his  attaining  a  particular  age)  and  if  the 
person  to  be  affected  by  the  decisive  event  is  living  at  the  time 
of  the  testator's  death  ; 

(b)  if  it  is  limited  to  take  effect  in  the  event  of  the  birth 
of  a  brother  or  sister  of  any  limited  heir  and  in  favour  of  such 
brother  or  sister  ^ ; 

(c)  in  any  case  if  the  reversionary  share  becomes  vested  in  the 
ultimate  reversionary  heir  within  30  years  from  the  testator's 
death— B.G.B.  2109. 

A  reversionary  right  of  inheritance  may  be  made  subject 
to  a  condition;  that  is  to  say  the  right  of  the  reversionary 
heir  may  depend  on  the  fulfilment  of  a  condition  precedent 
(e.  g.  his  assumption  of  the  testator's  name)  or  the  non-occurrence 
of  a  condition  subsequent  by  which  the  limited  heir's  interest 
is  to  be  forfeited  (e.  g.  by  his  discontinuance  of  the  use  of  the 
testator's  name).  As  to  the  rules  of  interpretation  applicable 
to  certain  kinds  of  conditional  testamentary  gifts  see  500. 


(3)   Mode .  of  appointment. 

A  reversionary  heir  may  of  course  be  appointed  as  such  by 
express  words,  but  in  the  absence  of  any  express  direction, 
or  of  any  evidence  contained  in  the  will  of  a  contrary  intention, 
the  following,  intentions  as  to  the  appointment  of  limited  heirs 
and  reversionary  heirs  are  presumed  : 

(1)  if  it  is  doubtful  whether  any  person  is  appointed  as 
reversionary  heir,  or  as  substitutional  heir,  such  person  is  deemed 
to  be  appointed  as  substitutional  heir  * — B.Gr.B,  2103  (3)  ; 

(3)  if  the  estate  or  a  share  therein  is  given  to  two  persons 

quently  attain  the  age  of  25.  The  gift  to  ^'s  children  is  void,  notwithstanding 
the  fact  that  all  the  children  of  A  attain  the  age  of  25  long  before  the  expiration 
of  21  years  from  .4's  death — In  re  Mervin  (1891)  3  Ch.  197.  Under  Grerman 
law  the  gift  would  have  been  invalid  only  as  to  such  children  of  ^  as  would 
not  have  attained  the  age  of  25  within  30  years  after  the  testator's  death. 

'  A  gift  to  A  for  life,  remainder  to  his  brotheis  and  sisters  for  life  in  the 
order  of  their  respective  ages  with  an  ultimate  gift  in  favour  of  the  youngest 
member  of  the  class  is  therefore  valid. 

*  As  mentioned  above  (493)  a  person  appointed  as  reversionary  heir  is 
deemed  to  have  been  appointed  as  substitutional  heir  at  the  same  time. 
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successively,  or  to  a  named  person,  with  a  direction  to  transfer 
it  to  another  named  person  at  a  given  date,  or  on  the  happening 
of  a  given  event,  the  person  named  as  beneficiary  in  the  first 
place  is  deemed  to  have  been  appointed  limited  heir,  and  the 
person  named  as  beneficiary  in  the  second  place  is  deemed  to 
have  been  appointed  as  reversionary  heir — B.G.B.  3100,  3103; 

(3)  if  the  estate  or  a  share  therein  is  given  by  description 
to  any  natural  person,  who,  on  the  testator's  death,  is  not  yet 
living  or  deemed  to  be  living,  or  to  a  corporate  body  who  on 
the  testator's  death  is  not  as  yet  in  existence,  such  natural  person 
or  corporate  body  is  presumed  to  have  been  appointed  rever- 
sionary heir  * — B.G.B.  2101 ;  as  to  the  destination  of  the  inter- 
mediate interest  see  below  rule  (5) ; 

(4)  if  the  estate  or  a  share  therein  is  given  so  as  to  be  held 
until  a  given  date,  or  until  the  happening  of  a  given  event,  and 
no  direction  is  given  as  to  the  subsequent  destination  of  the  pro- 
perty, the  persons  who  would  have  been  the  testator's  statutory 
heirs  if  he  had  died  at  such  date,  or  on  the  happening  of  such  an 
event,  are  the  reversionary  heirs — B.G.B.  2104.  If  the  testator  has 
made  a  gift  over  to  his  '  statutory  heirs '  or  his  '  kindred  ■*,  those 
persons  take  who  would  be  included  in  the  expression  used  by  the 
testator — see  491  rule  (4) — if  he  had  died  at  the  decisive  date,  or 
on  the  happening  of  the  decisive  event — B.G.B.  2066,  2067 ; 

(5)  if  a  reversionary  heir  is  appointed  but  the  intermediate 
interest  is  undisposed  of  the  statutory  heirs  take  as  limited 
heirs— B.G.B,  3105  ; 

(6)  if  the  estate  or  a  share  therein  is  given  to  two  persons 
successively  without  any  indication  as  to  the  time  of  the  vesting 
of  the  reversionary  interest,  the  person  taking  a  limited  interest 
takes  for  life— B.G.B.  3106  (1) ; 

(7)  if  a  natural  person  or  corporate  body  takes  the  estate  or  a 
share  therein  by  virtue  of  the  presumption  referred  to  sub  (3),  the 
interest  of  the  limited  heirs  ceases  on  the  coming  into  existence 
of  such  natural  person  or  of  such  corporation — B.G.B.  3106  (3).^ 

■''  If  it  is  shown  from  other  indications  in  the  will  that  this  was  not  the 
testator's  intention  the  disposition  in  favour  of  the  unborn  person  or  non- 
existent corporation  becomes  inoperative. 

«  Gifts  of  conditional  reversionary  rights  of  inheritance  are  subject  to  the 
same  rules  of  interpretation  aa  conditional  legacies  (500). 
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(3)   Legal  nature  of  limited,  and,  of  reversionary  interest. 

The  appointment  of  a  reversionary  heir  answers  the  same 
purposes  as  the  creation  of  successive  legal  or  equitable  interests 
by  an  English  will  or  settlement,  but  in  its  legal  aspect  has 
an  entirely  different  character.  The  splitting  up  of  the  right 
of  ownership  into  a  number  of  particular  estates  and  interests, 
as  it  exists  in  English  law,  is  quite  unknown  to  German  law. 
The  limited  heir  while  his  interest  is  in  existence  is  entitled 
to  the  whole  interest  in  the  estate  or  in  the  share  therein 
given  to  him  by  the  testator;  the  right  of  the  reversionary  heir 
during  such  time  is  purely  ia  the  nature  of  a  personal  claim, 
which,  however,  immediately  on  the  termination  of  the  limited 
interest  becomes  transformed  into  a  right  of  inheritance. 

The  personal  claim  of  a  reversionary  heir  who  is  in  existence 
or  deemed  to  be  in  existence  at  the  time  of  the  testator's  death, 
accrues  on  such  death ;  the  personal  claim  of  a  reversionary  heir 
who  neither  is,  nor  is  deemed  to  be  in  existence  at  the  time  of 
such  death,  accrues  on  his  coming  into  existence;  the  personal 
claim  to  a  reversionary  interest,  given  subject  to  a  condition 
precedent,  accrues  on  the  fulfilment  of  the  condition  and,  in  the 
absence  of  an  indication  to  the  contrary,  is  forfeited  by  the  death 
of  the  reversionary  heir  before  such  fulfilment.  In  any  other 
case  the  claim  of  a  reversionary  heir,  who  dies  before  it  becomes 
transformed  into  a  right  of  inheritance,  forms  part  of  his 
estate. 

If  the  reversionary  heir  disclaims  his  right,  which  he  may 
do  as  soon  as  the  right  accrues,  the  limited  heir,  in  the  absence 
of  a  contrary  direction,  takes  an  absolute  indefeasible  interest — 
B.G.B.  2074,  2108,  2139,  2142. 

The  appointment  of  a  reversionary  heir  must  be  distinguished 
from  a  disposition,  under  which  the  estate,  or  a  share  therein, 
is  given  to  an  heir  subject  to  a  right  of  usufruct  in  favour 
of  another  during  his  life.  A  limited  heir  is  owner  of  the 
estate,  or  of  his  share  therein,  whereas  a  usufructuary,  though 
entitled  to  claim  delivery  of  possession  of  the  objects  subject 
to  his  right,  has  merely  a,  Jus  in  re  aliena. 
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b.    Legacies  and  Testamentary  Burdens. 

aa.   Definiiion. 

495.  A  gift,  made  by  will,  whicli  confers  on  the  beneficiary 
any  pecuniary  advantage  ( Vermogensvorteil)  and  does  not  comprise 
the  whole  of  the  testator's  residuary  estate,  or  an  aliquot  part 
thereof,  is  a  legacy  [VermdcJitniss)  within  the  meaning  of  German 
law — B.G.B.  1939.  The  right  to  a  legacy  given  unconditionally, 
and  without  any  stipulations  as  to  time,  accrues  on  the  testator's 
death ;  the  right  to  a  legacy  given  subject  to  a  condition 
precedent,^  or  to  a  stipulation  as  to  time,  accrues  on  the  fulfil- 
ment of  the  condition,  or  at  the  stipulated  time.^ 

The  legatee  {Vermachtnissnehmer),  as  such,  has  no  right  of 
ownership  over  any  object  bequeathed  to  him  ;  his  right  is  in 
the  nature  of  a  personal  claim  against  the  person  charged  by 
the  testator  with  the  burden  of  the  legacy.  The  burden  of 
a  legacy  may  be  imposed  on  the  heirs  generally  or  on  any 
particular  heir  or  on  a  person  entitled  to  another  legacy — B.G.B. 
2147,  2174,  2176,  2177. 

The  person  charged  with  a  legacy  may  have  to  deliver  a 
thing,  or  transfer  a  right  to  the  legatee,  or  do  some  other  act 
for  his  benefit  (e.  g.  grant  him  a  loan).  If  the  performance  of 
the  act  directed  by  the  testator  is  either  in  its  nature  impossible, 
or  prohibited  by  law  at  the  date  of  accrual,  or  of  immoral 
character,  the  bequest  is  inoperative — B.G.B.  138,  2171.  If  it 
is  merely  impossible  under  the  special  circumstances,  the  general 
rule  relating  to  obligatory  duties  of  which  the  performance  is 
impossible  (158)  applies. 

bb.  Benefit  of  legacies. 

496.  The  following  rules  apply  on  this  subject  : 

(1)    the   benefit  of   a  legacy  may  be  given   to   any  person 

'  The  right  to  a  legacy  given  to  a  person  who  is  not  living  or  deemed  to  be 
living  at  the  time  of  the  testator's  death,  or  to  a  person  who  is  to  be  ascer- 
tained on  an  event  which  is  to  happen  after  the  testator's  death,  accrues  on 
the  birth  of  the  legatee  or  the  happening  of  the  event— B.G.B.  2178. 

^  If  the  date  precedes  the  testator's  death  the  legacy  accrues  on  the  date 
of  the  death. 

Er  2 
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including  one  of  the  heirs ;  the  gift  of  such  a  benefit  is 
deemed  a  legacy,  even  if  the  heir  to  whom  it  is  given  is 
himself  charged  with  the  whole  or  part  of  its  burden  ^ — B.G.B. 
3150; 

(3)  if  the  testator  directs  that  a  particular  object  forming 
part  of  his  estate  is  not  to  go  to  his  testamentary  heirs,  the 
statutory  heirs  become  entitled  as  legatees — B.G.B.  3149 ; 

(3)  if  a  legacy  is  given  to  several  persons,  the  same  rules 
are  applied  as  to  the  ascertainment  of  the  shares  and  as  to  the 
right  of  survivorship,  as  in  the  case  of  the  appointment  of 
several  persons  as  heirs  (491,  493)— B.G.B,  3157-3159; 

(4)  if  a  legacy  is  given  to  the  testator's  '  statutory  heirs ',  or 
to  his  '  kindred ',  or  to  his  '  children ',  the  beneficiaries  are 
ascertained  in  the  same  way  as  in  the  case  of  a  corresponding 
appointment  of  heirs — 491  rule  (4) ; 

(5)  subject  to  the  provisions  of  rule  (7),  a  legacy  lapses  if  the 
legatee  dies  before  the  date  of  accrual,  or  if  he  disclaims,  or  if 
the  testamentary  disposition  by  which  the  legacy  was  given  was 
inoperative  ah  initio  or  was  rendered  inoperative  by  some  sub- 
sequent act  or  event  (484,  485)— B.G.B.  3077-3080,  3160, 
3180,  2345,  2352  j 

(6)  if  a  legacy  becomes  inoperative  as  regards  a  particular 
legatee,  the  substitutional  legatee  (if  any)  appointed  by  the 
testator  takes  the  place  of  the  original  legatee,  in  the  same  way 
as  a  substitutional  heir  takes  the  place  of  the  primarily  appointed 
heir— B.G.B.  2190; 

(7)  where  a  legacy  is  given  to  any  descendant  of  the  testator 
who  predeceases  him  leaving  issue,  the  issue  of  the  deceased  legatee 
take  the  legacy  by  substitution,  in  the  same  way  as  the  issue  of 
a  deceased  heir  take  the  inheritance  under  the  same  circum- 
stances—493  sub  (3)— B.G.B.  2069. 

'  This  modification  of  the  Roman  law  as  to  praeUgatwm  is  of  practical 
importance ;  where  the  burden  is  imposed  on  the  heirs  generally,  it  gives 
the  heir  to  whom  the  legacy  is  given  an  advantage  over  his  co-heirs,  but  even 
in  a  case  where  there  is  only  one  heir  who  is  charged  with  all  the  legacies, 
he  derives  an  advantage  from  having  a  legacy  given  to  him.  If  a  testator 
leaves  his  estate,  worth  ie20,000,  to  his  heir  A,  and  gives  a  legacy  of 
£15,000  to  A,  and  another  legacy  of  £15,000  to  B,  A  and  B  are  each  reduced 
to  £10,000.  Under  Roman  law  the  legacy  to  A  would  have  been  deemed 
part  of  the  inheritance,  and  B  would  have  taken  the  whole  £15,000,  being 
the  only  legatee. 
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ce.  Burden  of  legacies. 

497.  The  burden  of  the  legacies  or  o£  any  particular  legacy 
may  be  imposed  on  the  heirs  generally,  or  on  any  particular 
heir,  or  on  one  or  more  legatees,  iu  such  manner  and  in  such 
proportions  as  the  testator  may  direct. 

The  following  rules  apply  in  the  absence  of  special  directions 
by  the  testator  to  the  contrary : 

(1)  the  legacies  not  specifically  charged  on  any  particular 
persons  or  person  must  be  borne  by  the  heirs  generally ; 

(2)  where  any  legacy  has  to  be  borne  by  the  heirs  generally 
the  burden  is  divided  between  them  pro  rata  of  their  respective 
shares  in  the  estate ; 

(3)  where  any  legacy  has  to  be  borne  by  several  legatees,  the 
burden  is  divided  between  them  pro  rata  of  the  value  of  their 
legacies ; 

(4)  a  legatee  is  not  required  to  perform  any  obligation  imposed 
upon  him  before  he  is  himself  entitled  to  claim  the  benefit  of  his 
legacy ; 

(5)  where  any  heir  or  legatee  charged  with  any  legacy  cannot 
or  does  not  in  fact  accept  the  benefit  conferred  upon  him,  the 
burden  otherwise  to  be  borne  by  him  is  charged  on  the  person 
benefiting  in  his  place. 

The  rule  of  Roman  law,  which  exempted  an  heir  from  the 
liability  for  legacies  imposed  upon  him,  in  so  far  as  they  pre- 
vented him  from  retaining  at  least  one-quarter  of  his  share  in 
the  testator's  estate  for  his  own  benefit  {Quarta  Falcidia),  has 
not  been  adopted  by  the  B.G.B.,  but  an  heir  can  limit  his 
personal  liability  for  legacies  in  the  same  way  as  he  can  limit 
his  liability  for  debts  (533),  and  a  legatee  may  refuse  to  perform 
the  obligation  imposed  upon  him  in  so  far  as  the  cost  of  such 
performance  exceeds  the  value  of  the  benefit  conferred  upon 
him— B.G.B.  2147,  2148,  2161,  2186-2188. 

dd.  General,  demonstrative,  and  specific  legacies. 
(1)  General  statement. 

498.  The  sub-division  of  legacies  into  general,  specific,  and 
demonstrative  legacies  which  i?  familiar  to  English  lawyers,  is 
unknown  in  Germany,  but  it  fits  well  into  the  German  rules 
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and  offers  a  convenient  framework  for  the  classification  of  the 
kinds  of  legacies  allowed  by  German  law. 

The  bequest  of  an  object  described  generically  which  the 
legatee  is  entitled  to  claim  without  reference  to  the  question 
whether  it  forms  part  of  the  testator's  estate  or  not  (e.g.  £1,000 
payable  in  cash,  £1,000  Consols,  a  sewing  machine,  three  dozen 
bottles  of  1887  port  wine),  is  in  the  following  observations 
classed  as  a  '  general  legacy  ■". 

The  expression  '  specific  legacy '  is  used  for  the  bequest  of  any 
object  described  specifically  which,  according  to  the  testator's 
intention,  the  legatee  is  not  entitled  to  claim,  unless  it  forms 
part  of  his  estate  (e.  g.  '  my  100  shares  in  the  Union  Bank ' , 
'  my  sewing  machine,^  '  the  three  dozen  bottles  of  1887  port  wine 
in  my  wine-cellar '). 

The  expression  '  demonstrative  legacy '  is  used  for  the  bequest 
of  an  object  described  specifically  which  the  testator  wishes  the 
legatee  to  receive  without  regard  to  the  fact  whether  it  forms 
part  of  his  estate  or  not,  it  being  his  intention  that  such  specific 
object  should  be  procured  by  the  person  charged  with  the  legacy 
in  the  event  of  its  not  forming  part  of  his  estate. 

(2)  Rules  as  to  general  legacies. 

Where  an  object  generically  described  is  bequeathed  to  a  legatee, 
he  is  entitled  to  receive  an  object  answering  the  descriptions  of 
a  quality  suitable  to  his  position  in  Hfe.  The  person  charged 
with  the  burden  of  such  a  legacy  is  under  the  same  liability  as 
regards  title  and  freedom  from  defects  as  the  vendor  of  a 
movable  thing  (187).  A  legatee  to  whom  a  defective  object 
is  delivered,  may  require  its  replacement  by  an  object  free  from 
defects ;  if  the  defects  have  been  fraudulently  concealed,  he  may, 
instead  of  claiming  delivery  of  an  object  free  from  defects,  claim 
damages  from  the  person  charged  with  the  legacy  for  the  non- 
performance of  his  obligation— B.G.B.  2155  (1),  2182,  2183. 

(3)  Rules  as  to  specific  legacies. 

The  following  rules  apply  in  the  absence  of  any  indication 
to  the  contrary : 

{a)  any  bequest  of  an  object  described  specifically  is  presumed 
to  be  given  with  the  intention  that  the  legatee  should  have  no 
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claim  in  the  event  of  the  object  so  described  not  forming  part  of 
the  testator's  estate'— B.G.B.  2169  (1) ; 

(b)  if  the  testator  has  bequeathed  a  specific  object,  of  which  he 
is  in  possession  at  the  time  of  his  death,  without  being  its  owner, 
he  is  presumed  to  have  bequeathed  the  right  to  possession,  unless 
such  right  offers  no  legal  advantage  to  the  legatee  ^ — B.G.B. 
2169  (2) ; 

(c)  if  the  bequeathed  object  is  destroyed  or  removed  after  the 
date  of  the  bequest,  the  testator's  claim  for  compensation  (if  any) 
for  such  destruction  or  removal  is  presumed  to  be  substituted  for 
the  bequeathed  object— B.G.B.  2169  (3) ; 

(d)  if  any  claim  specifically  bequeathed  by  the  testator  is 
satisfied  before  his  death,  the  legatee  is  presumed  to  be  entitled 
to  the  object  delivered  in  satisfaction  of  the  claim ;  where  the 
satisfied  claim  was  a  claim  for  the  payment  of  any  money,  the 
legatee  is  entitled  to  the  sum  of  money  received  by  the  testator, 
whether  the  estate  comprises  cash  to  the  like  amount  or  not — 
B.G.B.  2ir3 ; 

(e)  the  bequest  of  a  specific  thing  is  presumed  to  comprise  the 
accessories  of  such  thing,  as  well  as  all  claims  for  compensation 
ia  respect  of  any  damage  done  to  such  thing  after  the  date  of  the 
bequest— B.G.B.  2164  3; 

{/)  the  bequeathed  object  is  presumed  to  be  given  subject 
to  all  incumbrances  affecting  it  at  the  time  of  the  testator's 
death*.«— B.G.B.  2165  (1). 

>  If  the  testator's  heirs  have  a  claim  to  the  delivery  of  the  specifically 
bequeathed  object,  the  legatee  is  entitled  to  the  assignment  of  such  claim ; 
on  the  other  hand,  the  legatee  has  no  claim  in  respect  of  an  object  specifically 
bequeathed  which,  though  forming  part  of  the  testator's  estate,  has  to  be 
delivered  to  another  under  an  agreement  for  sale  made  by  the  testator  and 
binding  on  the  heirs— B.G.B.  2169  (3)  (4). 

2  This  rule  is  applied  even  in  a  case  in  vphich  the  testator  erroneously 
assumes  that  he  is  the  owner— E.  a.  vol.  4  p.  261.  Expressed  in  English 
conveyancer's  language,  the  rule  is  that  the  bequest  of  a  specific  object  gives 
the  legatee  a  claim  to  all  the  testator's  estate  and  interest  in  such  object. 

^  As  to  fi-uits  and  profits  see  B.G.B.  2184 ;  as  to  the  right  of  the  person 
charged  with  the  legacy  to  be  compensated  for  outlay  see  B.G.B.  2185. 

'  If  a  charge  to  which  the  bequeathed  object  is  subject  was  vested  in  the 
testator  at  the  time  of  his  death  (377),  it  must  be  decided  from  the  sur- 
rounding circumstances,  whether  the  benefit  of  such  charge  goes  to  the 
legatee,  or  remains  vested  in  the  heir— B.G.B.  2165  (2).  As  to  the  legatee's 
duty  to  indemnify  the  heir  against  his  personal  liability  in  respect  of  any 
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(4)  Rvfles  as  to  demonstrative  legacies. 

The  person  charged  with  a  demonstrative  legacy  (see  ahove 
sub  (1))  mustj  if  the  object  bequeathed  does  not  form  part  of  the 
estate,  procure  it  for  the  legatee  ^ ;  if  the  cost  of  the  bequeathed 
object  would  be  out  of  proportion  to  its  value,  a  sum  repre- 
senting such  value  must  be  paid  to  the  legatee — B.G.B.  216& 
(1),  2170. 

ee.  Discretionary  and  alternative  legacies. 

(Powers  of  appointment.) 

499.  A  testamentary  disposition  is  generally  invaHd,  if  its 
efEect  is  dependent  upon  the  determination  of  any  person  other 
than  the  testator — 484 ;  but  this  general  rule  is  subject  to  the 
following  exceptional  provisions  which  apply  in  the  absence  of 
any  indication  to  the  contrary  : 

(1)  the  testator  may  give  a  legacy  to  several  persons  alterna- 
tively, power  being  given  to  the  person  charged  with  the  legacy, 
or  to  some  other  person  to  select  the  legatee ;  if  the  donee  of  the 
power  is  unable  to  exercise  it,  the  legatees  are  in  the  position  of 
joint  creditors  (183);  if  the  bequeathed  object  is  delivered  to 
one  of  the  alternative  legatees,  the  others  are  not  entitled  to  claim 
any  part  of  its  value — B.G-.B.  2151  j 

(2)  the  testator  may  give  a  legacy  to  several  persons  collectively, 
power  being  given  to  the  person  charged  with  the  legacy  or  some 
other  person  to  apportion  the  bequeathed  objects  among  the 
legatees ;  if  the  donee  of  the  power  is  unable  to  exercise  it,  the 
several  legatees  take  in  equal  shares ' — B.G.B.  2153  j 

debt  charged  on  the  bequeathed  object  see  B.G.B  2166,  2167 ;  as  to  the 
legatee's  liability  to  discharge  the  proportionate  part  of  a  collective  land 
charge — 378  sub  (3) — charged  on  the  bequeathed  object  and  other  objects  see 
B.G.B.  2168. 

'  The  German  law  in  this  respect  is  similar  to  the  English  law  as  estab- 
lished by  Locke  King's  Act. 

*  As  regards  title  and  quality  the  obligations  are  the  same  as  in  the  case 
of  the  sale  of  a  generically  defined  object  (187). 

^  This  power  of  appointment  is  exactly  analogous  to  a  special  power  of 
appointment  contained  in  an  English  will  or  settlement ;  where  such 
a  power  is  given  there  is  generally  a  clause  providing  for  the  division  of  the 
property  in  default  of  appointment  among  all  the  members  of  the  class  in 
equal  shares  either  unconditionally  or  conditionally  upon  attaining  full  age 
or  marrying ;   in  the  absence  of  such  a  clause  the  property  would  not, 
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(3)  the  testator  may  give  several  specified  objects  alternatively 
to  one  person,  power  being  given  to  the  person  charged  with  the 
legacy,  or  to  some  other  person  to  select  one  of  the  specified 
objects ;  if  the  donee  of  the  power,  in  a  case  where  he  is  not  the 
person  charged  with  the  legacy,  is  unable  to  exercise  the  power 
of  selection,  such  power  is  transferred  to  the  person  charged  with 
the  legacy— B.G.B.  2154 ; 

(4)  the  testator  may  determine  the  purpose  for  which  a  legacy 
is  intended,  leaving  the  means  to  be  used  for  the  satisfaction  of 
such  purpose  to  the  discretion  of  the  person  charged  with  the 
legacy  or  of  some  other  person ;  he  must,  however,  himself 
determine  who  is  to  receive  the  legacy  ^ ;  the  person  on  whom 
the  discretionary  power  is  conferred  comes  under  the  general 
rules  as  to  discretionary  mode  of  performance — 144  sub  (2) 
—B.G.B.  2156; 

(5)  the  testator  may  leave  the  date  for  the  satisfaction  of 
a  legacy  to  the  discretion  of  the  person  charged  therewith ; 
in  such  a  case  the  date  of  the  death  of  such  person  is  the  latest 
date  for  the  satisfaction  of  the  legacy — B.G.B.  2181. 

ff.    Conditional  and  reversionary  legacies. 
(1)  General  statement. 

500.  The  testator  may  direct  a  legacy  to  become  vested  at 
a  date  subsequent  to  his  death,  or  on  the  fulfilment  of  a  con- 
dition precedent,  or  to  become  divested  on  the  fulfilment  of 
a  condition  subsequent ;  a  legacy  may  also  be  given  to  a  person 
who  is  neither  living,  nor  deemed  to  be  living  at  the  time  of 
the  testator's  death,  or  to  several  persons  in  succession. 

A  legacy  made  subject  to  a  condition  precedent,  or  to  a  stipula- 
tion as  to  time,  is  forfeited  if  the  condition  or  the  stipulation  as 
to  time  is  not  fulfilled  within  a  specified  period,  which  is  fixed  by 
the  same  rules — mutatis  mutandis — as  the  rules  determining  the 

according  to  English  law,  go  to  the  objects  of  the  power,  but  revert  to  the 
testator's  estate  or  to  the  settlor.  In  German  law,  a  gift  to  the  class  in 
equal  shares  is  presumed  in  every  case  in  default  of  appointment. 

2  Where  a  legacy  is  given  '  to  the  poor '  this  is  interpreted  as  a  legacy  to 
the  public  poor  relief  fund  of  the  commune  in  the  district  of  which  the 
testator  had  his  last  domicil,  the  authority  administering  the  fund  being 
bound  to  distribute  such  legacy  among  poor  persons— B.G.B.  2072. 
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period  within  which  a  reversionary  right  of  inheritance  must 
become  vested — 494  sub  (1).  Such  a  legacy  lapses  if  it  does  not 
become  vested  in  possession  within  the  period  allowed  by  the 
rules— B.G.B.  2162,  2163. 

(2)  Conditional  legacies. 

The  following  rules  are,  in  the  absence  of  any  indication  to  the 
contrary  contained  in  the  testator's  will,  applied  as  to  the  effect 
of  certain  kinds  of  conditional  legacies  : 

(a)  a  legacy  subject  to  a  condition  precedent  is  forfeited  by  the 
death  of  the  legatee  before  the  fulfilment  of  the  condition — 
B.G.B.  2074; 

{h)  a  legacy  given  on  condition  that  the  legatee  shall  abstain 
from,  or  continue  a  certain  course  of  action,  dependent  entirely 
on  his  own  free  choice  during  an  indefinite  period  of  time  (e.  g. 
during  his  own  life),  is  deemed  to  be  a  legacy  subject  to 
a  condition  subsequent ' — B.G.B.  2075  ; 

(c)  a  condition  imposed  for  the  benefit  of  a  third  party  is 
deemed  to  be  fulfilled  if  such  third  party  refuses  to  concur  in 
some  act  required  for  the  fulfilment  of  the  condition — B.G.B. 
2076.2 

(3)  Reversionary  legacies. 

The  following  rules  apply  as  to  reversionary  legacies  : 

{a)  where  a  legacy  is  given  to  two  legatees  successively,  the 
person  to  whom  such  legacy  is  given  in  the  first  instance  is 
entitled  to  receive  the  bequeathed  object,  but  subject  to  the 
burden  of  handing  it  over  to  the  reversionary  legatee  at  the 
time,  or  in  the  event  prescribed  by  the  testator; 

{b)  where  no  direction  is  given  as  to  the  date  of  transfer,  the 
date  of  the  first  legatee's  death  is  deemed  to  be  intended ; 

(c)  where  a  legacy  is  given  to  any  descendant  of  the  testator 
subject  to  a  gift  over,  the  testator  being  ignorant  of  the  fact 
that  the  first  legatee  has  any  issue,  the  right  of  the  reversionaiy 

'  A  legacy  to  A  subject  to  his  passing  the  bar  examination  before  a  given 
date  comes  under  rule  (a)  ;  a  legacy  to  A  on  condition  that  he  shaU  continue 
to  reside  in  the  city  of  Paderborn  comes  under  rule  (6). 

^  Illustration  :  A  gives  B  a  legacy  of  £1,000  on  condition  that  B  takes  A'i 
son  into  partnership ;  A'a  son  refuses  to  go  into  partnership  with  B ;  the 
condition  is  deemed  fulfilled. 
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legatee  is  forfeited  if  the  first  legatee  leaves  any  issue  on  his 
death,  unless  a  contrary  intention  is  shown — B.Gr.B.  2191 ; 

(d)  a  reversionary  legatee  is  presumed  to  be  appointed  as 
substitutional  legatee,  in  the  event  of  the  first  legatee  forfeiting 
or  disclaiming  his  right — B.G.B.  2191. 

gg.    Testamentary  burdens. 

501.  A  pereon  entitled  to  the  benefit  of  a  testamentary  burden 
obtains  no  enforceable  right ;  but  the  performance  of  the  obliga- 
tion imposed  on  the  person  charged  with  the  burden  may  be 
enforced  by  the  heirs  jointly,  or  by  one  of  the  co-heirs,  or  by 
any  other  person  who  would  be  benefited  if  the  person  charged 
with  the  burden  had  to  forfeit  his  benefit  under  the  testator's 
will— B.G.B.  1940,  2194. 

Subject  to  the  modification  necessitated  by  the  difEerenee  in 
the  legal  position  of  the  respective  beneficiaries  and  the  special 
rules  stated  below,  the  rules  as  to  legacies — 496-499 — apply, 
mutatis  mutandis,  to  testamentary  burdens — B.G.B.  2192. 

The  special  rules  provide  as  follows  : 

(1)  where  the  purpose  of  a  testamentary  burden  is  defined  by 
the  testator  he  may  leave  the  selection  of  the  beneficiaries,  as 
well  as  the  selection  of  the  means  to  be  employed  for  the  satis- 
faction of  the  purpose,  to  the  discretion  of  the  person  charged 
with  the  burden,  or  to  any  third  person  ^ — B.G.B.  2193 ; 

(2)  in  any  case  in  which  the  performance  of  the  obligation 
imposed  on  a  person  charged  with  a  testamentary  burden  is 
impossible,  owing  to  any  circumstances  for  which  such  person 
is  responsible,  and  also  in  any  case  in  which  the  person  entitled 
to  demand  such  performance  has  obtained  a  judgment,  but  has 
been  unable  to  enforce  it,  the  person  charged  with  the  burden 
must  surrender  the  benefit  derived  from  the  non-performance  of 
his  obligation  in  accordance  with  the  rules  as  to  unjustified 
benefits— 298— B.G.B.  2196 ; 

(3)  in  any  case  not  coming  within  rule  (2)  a  person  taking 
a  benefit  under  a  will  subject  to  a  burden,  is  entitled  to  retain 
such  benefit,  notwithstanding  the  fact  that  the  performance  of 
the  obligation  imposed  upon  him  is  impossible,  unless  it  appears 

1  Cf.  499  rule  (4). 
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from  the  tenor  o£  the  will  that  the  testator  would  not  have 
conferred  the  benefit  except  in  return  for  the  performance  of  the 
obligation— B.G.B.  2195.2 

c.   Appointment  of  Executors. 

502.  A  testator  may  by  his  will  appoint  one  or  more  executors, 
or  leave  it  to  the  discretion  of  some  other  person/  or  of  the 
Competent  Probate  Court,  to  make  such  an  appointment.  He 
may  also  appoint  or  provide  for  the  appointment  of  any  substi- 
tutional executors,  to  take  the  place  of  executors  who  are  unable 
or  unwilling  to  accept  the  office,  or  who,  having  accepted  the 
office,  vacate  it  at  any  subsequent  time.  An  executor  may  also 
be  empowered  by  the  testator  to  appoint  one  or  more  co-executors, 
and  to  appoint  one  or  more  successors  to  himself  ^ — B.G-.B.  2197- 
2201. 

d.   Miscellaneous  Rules  of  Interpretation. 

503.  Most  of  the  rules  given  above,  as  to  the  effect  of  the 
several  kinds  of  testamentary  dispositions,  are  merely  rules  of 
interpretation  J  they  give  directions,  thought  to  embody  the 
testator^s  probable  intentions,  and  are  applicable  only  in  so  far 
as  there  are  no  indications  of  a  contrary  intention.  For  the  sake 
of  completeness  some  further  miscellaneous  rules  must  be  added 
which,  in  the  absence  of  any  indication  to  the  contrary  contained 
in  a  testator's  will,  are  applicable  to  all  kinds  of  testamentary 
dispositions : 

(1)  Testamentary  gifts  to  the  issue  of  a  named  person} 

Such  gifts  do  not  go  to  any  issue  who  are  not  living  or  deemed 
to  be  living  on  the  accrual  of  the  gift — B.G.B.  2070. 

'  A  person  who  receives  a  testamentary  gift  subject  to  a  burden  is  in 
a  more  favourable  position  than  a  person  who  receives  a  similar  gift  by  act 
inter  vivos,  see  204. 

'  A  person  vpho  under  the  will  has  such  a  power  of  appointment  may 
be  required  by  any  beneficiary  to  exercise  it  within  a  specified  period; 
if  he  fails  to  comply  with  such  requisition  he  forfeits  the  power — B.Cr.B. 
2198  (2). 

^  As  to  the  nature  of  an  executor's  office  see  526,  527. 

^  As  to  testamentary  gifts  to  the  testator's  '  statutory  heirs ',  or  to  his 
'  kindred',  or  to  his  '  next  of  kin',  or  to  his  '  children',  see  491  rule  (4). 
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(2)  Testamentary  gifts  to  classes  of  persons. 
A  gift  to  any  class  ^  of  persons,  or  to  persons  in  the  testator^s 
domestic  service  or  employed  in  his  professional  business  and 
described  by  their  relation  to  the  testator,  goes  to  the  persons 
who,  at  the  date  of  accrual,  form  such  class  or  stand  in  such 
relation  to  the  testator — B.G.B.  2071. 

(3)  Hffect  of  awhiguous  description. 

If  any  beneficiary  is  designated  by  a  description  or  name  which 
applies  ec[ually  to  several  persons,  so  that  it  is  impossible  to 
ascertain  which  of  such  persons  is  intended,  the  gift  is  divided 
among  all  such  persons  in  equal  shares  ^ — B.G.B.  2073. 

(4)    Testamentary  gifts  by  joint  will  of  spouses. 

Where  two  spouses  by  their  joint  will  (482)  appoint  the 
surviving  spouse  as  heir  of  the  predeceasing  spouse,  and  declare 
that  after  the  death  of  the  survivor  the  estate  is  to  go  to  any 
third  parties  (e.g.  the  issue  of  the  marriage),  such  third  parties 
are  deemed  to  be  appointed  as  heirs  to  the  whole  estate  of  the 
survivor,  whether  acquired  under  the  joint  will  or  otherwise.* 

Where  any  object  bequeathed  to  a  legatee  by  a  joint  will  of 
two  spouses  is  to  be  delivered  on  the  death  of  the  surviving 
spouse,  the  legatee's  right  is  not  deemed  to  accrue  before  such 
surviving  spouse's  death;  the  legacy  therefore  lapses  if  the 
legatee  predeceases  the  surviving  spouse  ^ — B.G.B.  2269. 

(5)  Presumption  as  to  equalization  of  shares. 
If  a  testator  gives  to  his  issue,  or  to  some  of  them,  the  portions 
which  they  would  have  received  under  the  statutory  rules  in  the 
event  of  his  intestacy,  any  advances  made  to  such  issue  must  be 
brought  into  hotchpot,  as  in  the  case  of  intestate  succession  (478) 
—B.G.B.  2052. 

^  As  to  gifts  to  '  the  poor '  see  499  note  2. 

•''  In  the  case  of  a  testamentary  gift  to  a  charitable  institution  by  a  de- 
scription applicable  to  several  institutions  of  the  same  class,  a  similar  rule  is 
applicable  under  English  law.     Be  Alchin's  Trusts  L.  R.  14  Eq.  230. 

*  Under  German  common  law  the  third  party  was  deemed  to  be  reversionary 
heir  in  respect  of  the  estate  of  the  predeceasing  spouse  and  substituted  heir 
in  respect  of  the  estate  of  the  survivor. 

*  The  same  rule  of  interpretation  is  applied  to  dispositions  of  a  corre- 
sponding nature  contained  in  a  contract  of  inheritance — B.G.B.  2280. 


CHAPTER  IV:    CONTRACTUAL   RIGHT   OF 
INHERITANCE 

1.   Geneeal  Rules 

504.  Undee  English  law  a  eontractj  by  whieli  a  person 
covenants  that  he  will  make  a  testamentary  disposition  in  favour 
of  the  covenantee  must  be  satisfied  out  of  the  covenantor's  estate 
in  the  same  way  as  if  such  a  testamentary  disposition  had 
actually  been  made. 

Under  German  law  a  covenant  to  make  or  to  abstain  from 
making  any  specified  testamentary  disposition  is  entirely  inoperative 
— B.G.B.  230.2.  On  the  other  hand,  an  agreement  inter  vivos  by 
which  one  of  the  parties,  by  direct  disposition,  confers  a  right 
of  inheritance  or  a  legacy  on  the  other  party,  if  complying  with 
the  requirements  mentioned  below,  is  binding  on  the  estate  in 
the  same  way  as  a  valid  testamentary  disposition.  Such  an 
agreement  is  called  a  contract  of  inheritance  {Erhvertrag).  The 
party  who  by  agreement  confers  any  such  right  of  inheritance 
or  any  legacy  on  another  will  in  the  following  observations  be 
referred  to  as  the  '  contractor  \ 

A  contract  of  inheritance  may  contain  dispositions  made  by 
each  of  the  parties  in  favour  of  the  other,^  and  in  the  absence 
of  any  contrary  indication  such  dispositions  are  deemed  mutually 
interdependent— 482— B.G.B.  2298. 

In  a  contract  of  inheritance  such  dispositions  as  confer  rights 
of  inheritance  or  legacies,  or  impose  burdens  in  the  nature  of 
testamentary  burdens  (501),  can  only  be  revoked  in  the  manner 
stated  below  (508);  all  other  dispositions  contained  in  such 
a  contract  are  freely  revocable,  but,  if  remaining  unrevoked 
on  the  contractor's  death,  they  are  treated  like  testamentary 
dispositions— B.G.B.  2299. 

A  contract  of  inheritance  must  be  distinguished  from  a  con- 
tractual renunciation  of  a  right  of  inheritance  (479). 

The  promise  of  a  gift,  to  be  carried  out  on  the  death  of  the 

'  Eeeiprooal  dispositions  of  such  a.  nature  are  frequently  contained  in 
a  marriage  contract  (416). 
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promisor  in  the  event  of  his  predeceasing  the  promisee  is 
invalid,  unless  made  in  the  form  of  a  contract  of  inheritance, 
but  a  gift  completed  by  delivery  which,  is  to  be  returned  in 
the  event  of  the  donor  surviving  the  donee  comes  under  the 
ordinary  rules  as  to  gifts— 199— B.G.B.  2301.^ 

3.   Capacity  of  Parties  to  Conteact  of  Inheritance 

505.  A  contractor  who  is  neither  the  spouse  nor  the  intended 
spouse  of  the  other  party  must  be  of  unrestricted  capacity; 
a  spouse  or  intended  spouse  who  is  of  restricted  capacity,  may 
contract  with  the  assent  of  his  statutory  agent,  which,  in  any 
case  in  which  the  statutory  agent  is  a  guardian,  must  be  supple- 
mented by  the  leave  of  the  Guardianship  Court — B.G.B.  2275. 

3.  Form  of  Contract 

506.  A  contract  of  inheritance,  other  than  a  contract  between 
spouses  or  intended  spouses,  is  made  by  declaration  before  a 
judge  or  public  notary,  both  parties  being  present  ia  person 
at  the  same  time.  In  other  respects  the  formalities  are  the  same 
as  those  in  the  case  of  a  publicly  declared  testamentary  disposi- 
tion— 487  sub  (2).  Where  a  contract  of  inheritance  is  made 
between  spouses  or  intended  spouses  it  is  sufficient  to  observe 
the  formalities  of  a  marriage  contract — 416.  The  document 
recording  a  contract  of  inheritance  must,  in  the  absence  of 
a  contrary  direction  by  the  parties,  be  placed  in  official  custody ; 
but  where  the  contract  includes  stipulations  to  take  effect 
during  the  life  of  the  contractors  (as  in  the  case  of  an  ordinary 
marriage  contract)^  such  a  contrary  direction  is  presumed — 
B.G.B.  2274-2277. 

4.   Tenor  and  Effect  of  Contract  of  Inheritance 

507.  The  effect  of  contractual  dispositions  operative  on  the 
death  of  a  contractor  is  governed  by  the  same  rules  as  the  effect 
of  the  corresponding  testamentary  dispositions,  and  the  circum- 
stances   or    events    which    render    a    testamentary    disposition 

2  A  gift  of  the  last-mentioned  description  corresponds  to  the  donatio  mortis 
causa  of  English  law. 

^  In  so  far  as  a  marriage  contract — as  is  frequently  the  case — contains  any 
provision  as  to  the  destination  or  the  fortune  of  either  spouse  after  death, 
it  has  the  nature  of  a  contract  of  inheritance. 
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inoperative  or  voidable — 484,  485 — have  the  same  effect  on  the 
corresponding  contractual  dispositions^ — B.G.B.  3278,  3379  (1). 

A  contract  of  inheritance  does  not  in  any  way  interfere  with 
the  power  of  either  contractor  to  dispose  of  any  part  of  his 
property  by  act  inter  vivos — B.G.B.  3286.  A  contractual  heir 
or  legatee  is,  however,  entitled  to  claim  compensation  in  the 
events  and  in  the  manner  mentioned  below  : 

(1)  if  the  contractor  has  made  any  gift  (199)  with  intent 
to  injure  a  contractual  heir,  the  latter  may  at  any  time  within 
three  years  from  the  date  of  accrual  of  his  contractual  right, 
claim  the  return  of  the  gift  from  the  donee  under  the  rules  as 
to  '  unjustified  benefits  (398) ' ; 

(3)  if  the  contractor,  with  intent  to  injure  a  contractual  legatee, 
has  destroyed  or  removed  or  damaged  any  object  specifically 
bequeathed  to  such  legatee,  the  legatee  may,  in  so  far  as  the 
heirs  are  unable  to  replace  the  bequeathed  object,  claim  compensa- 
tion in  money ; 

(3)  if  the  contractor,  with  intent  to  injure  a  contractual 
legatee,  has  sold  or  charged  any  object  specifically  bequeathed  to 
such  legatee,  the  heirs  are  bound  to  repurchase  the  object,  or 
to  obtain  the  discharge  of  the  incumbrance;  where  this  is  im- 
possible, or  possible  only  at  an  exorbitant  expense,  the  heirs  must 
compensate  the  legatee  in  money.  If  the  bequeathed  object  has 
been  given  away,  or  charged  by  way  of  gift,  a  legatee  who 
cannot  obtain  compensation  from  the  heirs  has  a  claim  against 
the  donee  similar  to  the  claim  which  may  arise  against  a  donee 
under  rule  (1)— B.G.B.  3287,  2288. 

5.   Revocation  of  Conthact 

a.    By  Mutual  Consent. 

508.  A  contract  of  inheritance  may  be  revoked  by  mutual 

consent  in  the  following  manner  : 

'^  The  events  in  which  a  testamentary  disposition  in  favour  of  a  spouse  or 
intended  spouse  becomes  inoperative— 485  sub  (1)  rule  (e) — cause  the  for- 
feiture of  a  benefit  conferred  by  a  contract  of  inheritance  made  between 
'  spouses  or  intended  spouses,  even  where  such  benefit  is  conferred  on  any 
third  party  (e.  g.  any  issue  of  the  marriage  or  intended  marriage) — B.G.B. 
2279  (2).  In  the  case  of  a  voidable  disposition  the  contractor  has  the  right 
of  avoidance  as  well  as  the  parties  entitled  to  the  right  of  avoidance  under 
the  general  rules — see  484 ;  (for  further  particulars  refer  to  B.G.B.  2281- 
2285). 
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(1)  a  contractual  disposition  conferring  a  right  of  inheritance 
may  during  the  lifetime  of  both  parties  be  revoked  by  a  contract 
made  in  accordance  with  the  same  rules  as  to  capacity  and  form 
as  are  applicable  to  the  formation  of  the  contract ;  such  a  dis- 
position contained  in  a  contract  between  two  spouses  may  also  be 
revoked  by  a  joint  will  of  the  spouses  (482) ; 

(2)  a  contractual  legacy,  or  the  contractual  imposition  of 
a  burden  in  the  nature  of  a  testamentary  burden,  may  be 
revoked  by  the  contractor  with  the  assent  of  the  other  party 
to  the  contract,  which  assent  must  be  expressed  by  declaration 
before  a  judge  or  public  notary,  and  is  irrevocable — B.G.B. 
2290-2292. 

b.    One-sided  Bescission. 

500.  A  contractor  may  rescind  a  contractual  disposition  in 
any  of  the  following  events  : 

(1)  if  the  right  of  rescission  was  reserved  by  the  contract ; 
'  (2)  if  the  beneficiary  was  guilty  of  an  act  entitling  the  con- 
tractor to  deprive  him  of  his  compulsory  portion  (516),  or  which 
would  have  entitled  the  contractor  to  deprive  him  of  his  portion, 
had  he  been  one  of  his  issue  ^ ; 

(3)  if  the  disposition  was  made  in  consideration  of  an 
obligation  undertaken  by  the  beneficiary  (e.g.  the  obligation 
to  pay  an  annuity  to  the  contractor),  and  such  obligation  has 
ceased  to  be  operative. 

The  rescission  is  efEected : 

(1)  in  the  lifetime  of  the  beneficiary,  by  personal  declaration 
made  by  the  contractor  before  a  judge  or  public  notary  in  the 
presence  of  the  beneficiary; 

(2)  after  the  death  of  the  beneficiary  by  testamentary  disposi- 
tion—B.G.B.  2293-2297. 

^  The  expression  beneficiary  is  here  used  to  indicate  the  party  who  can 
enforce  the  performance  of  the  obligation  incurred  by  the  contract  for  the 
benefit  of  the  party  intended  to  be  benefited  thereby. 
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CHAPTER  V:   COMPULSORY  RIGHT  OF 
INHERITANCE  {LEGITIM) 

1.  Inteoductoey  Observations 

510.  The  rules  of  Roman  law  as  to  compulsory  rights  of 
inheritance,  in  their  later  developments,  had  a  double  character. 
There  was  a  'formal'  right  and  a  'material^  right  of  inheri- 
tance. Under  the  effect  of  the  formal  right  a  will,  in  which  the 
testator  passed  over  one  of  his  heirs  {heredes  sui),  neither  appoint- 
ing him  as  heir  nor  disinheriting  him,  was  void  altogether ;  the 
praetor  on  the  same  ground  gave  possesdo  contra  tabulas  to  any 
of  the  testator's  children  passed  over  by  him  who,  by  reason  of 
emancipation  or  otherwise,  had  ceased  to  be  in  the  position  of 
heredes  sui.  By  the  effect  of  the  material  right  a  person  entitled 
to  a  compulsory  portion  of  the  testator's  estate  was  enabled  to 
contest  the  validity  of  the  will  by  the  querela  inofficiosi  testamenti 
if  the  testator  failed  to  give  him  such  portion,  or  to  deprive  him 
of  it  by  express  direction  on  satisfactory  grounds.  Justinian's 
legislation  put  the  actio  ad  supplendam  legitimam  into  the  place  of 
the  querela  inofficiosi  testamenti  in  any  case  in  which  the  material 
right  of  a  compulsory  heir  was  disregarded ;  the  will  in  such  a 
case  was  upheld,  but  the  compulsory  heir  was  entitled  to  claim 
his  portion  out  of  the  estate  in  priority  to  any  legatee,  and  con- 
currently with  the  other  heirs ;  the  formal  right  of  inheritance 
remained  in  existence  in  a  somewhat  modified  form.  The  final 
result  of  the  Roman  development,  in  its  practical  aspects,  was 
the  testator's  complete  freedom  as  regards  the  appointment  of 
testamentary  heirs ;  the  statutory  heirs  were  entitled  to  be  men- 
tioned in  the  will  and  to  receive  their  portio  legitima  out  of  the 
estate,  but  they  were  no  longer  entitled  to  be  appointed  as  heirs. 
Germanic  law  proceeded  on  the  opposite  principle  ;  the  right 
to  take  the  estate  belonged  to  the  natural  heirs,  and  it  was  only 
gradually  and  through  the  influence  of  the  clergy  that  a  person 
was  allowed  to  take  a  certain  portion  of  his  estate  away  from  the 
heir  as  the  'dead  man's  part'.  In  England  complete  freedom 
of  testamentary  disposition  was  evolved  from  this  by  slow  stages ; 
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in  Scotland  the  Germanic  view  still  prevails,  and  the  same  view 
is  taken  in  the  countries  governed  by  the  Code  Napoleon,  where 
a  certain  portion  o£  the  testator's  estate  {reserve)  is  always  reserved 
for  the  natural  heirs,  who  take  such  portion  as  heirs  while  only 
the  remaining  portion  {quotite  diaponihle)  may  be  dealt  with  by 
testamentary  disposition. 

The  modern  German  law  has  entirely  discarded  the  right  of 
any  person  to  be  appointed  as  heir  of  another  person  ;  under  its 
provisions  the  right  of  the  testamentary  heirs  to  take  possession 
of  the  estate  cannot  be  defeated  on  the  ground  that  the  persons 
entitled  to  compulsory  portions,  or  some  of  them,  are  not  included 
among  them ;  a  person  entitled  to  a  compulsory  portion,  unless 
deprived  of  the  same  on  a  lawful  ground,  is  entitled  to  receive 
the  value  of  such  portion  from  the  heirs,  but  he  has  no  direct 
right  over  the  estate.  His  claim  is  a  money  claim  against  the 
testator's  heirs,  which  accrues  on  the  date  of  the  testator's  death 
and  is  capable  of  assignment  and  transmissible  on  death — B.G.B. 
2317. 

2.   Persons  entitled  to  Compulsory  Portions 

511.  The  following  classes  of  persons  are  on  principle  entitled 
to  compulsory  portions  {pjlicIMeilsberechtigt)  : 

(1)  the  testator's  issue,^  and,  in  default  of  issue,  each  of  his 
parents ; 

(2)  his  spouse. 

The  compulsory  portion  is  equal  to  one-half  of  the  statutory 
portion— B.G.B.  2303. 

3.  Circumstances  under  which  Claim  arises 

512.  The  following  rules  apply  on  this  subject : 

(1)  a  person  entitled  to  a  compulsory  portion  will,  in  the 
further  course  of  this  treatise,  be  described  as  'a  compulsory 

'  Such  of  the  issue,  as  would  have  been  excluded  by  any  ancestor,  in 
the  event  of  the  testator  having  died  intestate,  are  also  excluded  from  the 
compulsory  portion,  in  so  far  as  such  ancestor  is  entitled  to  a  compulsory 
portion  or  has  accepted  some  benefit  conferred  upon  him  by  the  testator's 
wiU  in  lieu  of  the  compulsory  portion.  If,  however,  the  ancestor  has  been 
lawfully  deprived  of  his  compulsory  portion,  and  has  not  received  any 
benefit  under  the  will,  the  issue  are  entitled  to  such  compulsory  portion. 
If  all  the  issue  have  been  lawfully  deprived,  and  have  not  received  any 
benefit  the  testator's  parents  take  in  their  place— B.G.B.  2309. 

ss2 
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heir  ■" ;  a  compulsory  heir  who  does  not  receive  any  benefit  under 
the  testator's  will  has  a  claim  for  the  value  of  his  compulsory 
portion  being  one-half  of  his  statutory  portion,  but  subject  to 
adjustment  under  the  rules  stated  below — 513,  514 ; 

(2)  a  compulsory  heir  who  under  the  testator's  will  receives 
a  share  in  the  estate  which  is  less  than  his  compulsory  portion, 
has  a  claim  for  the  deficiency ; 

(3)  a  compulsory  heir  who  receives  a  share  in  the  estate  which 
under  the  testator's  will  is  subject  to  any  restriction,  or  gift  over, 
or  charged  with  any  legacy  or  testamentary  burden,  is  entitled 
to  the  following  rights  : 

(a)  if  the  share  does  not  exceed  the  compulsory  portion  the 
compulsory  heir  takes  it  free  from  any  restriction  or  charge,  and 
has,  moreover,  a  claim  for  any  difference  between  the  value  of 
the  share  and  the  value  of  the  compulsory  portion  ; 

{b)  if  the  share  exceeds  the  compulsory  portion,  the  person  to 
whom  it  is  given  may,  at  his  option,  take  it  subject  to  the 
restriction  or  charge,  or  disclaim  it ;  in  the  latter  event  a  claim 
arises  for  the  value  of  his  whole  compulsory  portion ; 

(4)  if  the  testator  has  given  a  legacy  to  any  compulsory  heir 
he  may,  at  his  option,  either  disclaim  the  legacy  ^  and  claim  his 
compulsory  portion,  or  take  the  legacy  and,  moreover,  claim 
any  difference  between  its  value  and  the  value  of  his  compulsory 
portion.  In  the  computation  of  the  value  of  the  legacy,  any 
restriction  or  charge  to  which  it  is  subject  must  be  disregarded 
— B.G.B.  2303,  2305,  2306,  2307. 

4.  Computation  of  Compulsoiiy  Portions 
a.  Greneral  Bules. 

613.  On  the  computation  of  the  value  of  the  compulsory  portion, 
the  shares  becoming  vacant  by  reason  of  disclaimer  (532),  lawful 
deprivation  (516),  or  declaration  of  unworthiuess  (480),  are  taken 
into  consideration,  but  a  share  falling  vacant  by  reason  of  the 

'  If  a  share  or  legacy  has  been  disclaimed  on  the  ground  of  being  subject 
to  a  restriction  or  charge,  such  disclaimer  may  be  avoided  within  the  period 
within  which  the  disclaimer  of  a  right  of  inheritance  or  legacy  may  be 
avoided  under  the  general  rules  (523),  if,  at  the  date  of  the  disclaimer,  the 
restriction  or  charge  had  in  fact  ceased  to  be  operative,  and  this  fact  was 
unknown  to  the  disclaiming  party — B.G.B.  2308. 
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renunciation  of  one  of  the  statutory  heirs  during  the  testator's 
lifetime  (479)  is  left  out  of  account  i— B.G.B.  2310. 

Illustration  :  A  testator  being  a  widower  leaves  him  surviving 
fouf  childreuj  A,  B,  C,  and  D.  By  his  will  he  appoints  A  sole 
heir;  B  is  deprived  of  his  compulsory  portion  on  a  lawful 
ground ;  G  has  renounced  his  right  during  the  testator's  lifetime. 
J)  is  passed  over.  The  estate  is  worth  £9,000 ;  C  is  left  put  of 
account ;  B's  compulsory  portion  is  therefore  calculated  as  if  the 
testator  had  only  left  three  sons,  and  consequently  amounts  to 
£1,500  being  one-half  of  one-third  of  £9,000. 

Elaborate  rules  are  laid  down  as  to  the  mode  of  valuing  the 
estate  for  the  purpose  of  the  computation  of  the  compulsory 
portion— B.G.B.  2311-2314. 

b.  Equalization  of  Shares. 

514.  Advances  made  in  the  testator's  lifetime  to  any  com- 
pulsory heir  are  taken  into  account  in  the  manner  shown  by  the 
following  rules : 

(1)  where  the  party  concerned  is  a  descendant  of  the  testator, 
the  following  method  is  applied ;  in  the  first  place  the  statutory 
portion  is  ascertained,  the  rules  as  to  hotchpot  liability  (478) 
being  taken  into  consideration  j  the  compulsory  portion  is  equal 
to  one-half  of  the  value  of  the  statutory  portion  so  ascertained, 
but  if  the  advances  were  expressly  made  in  part  satisfaction  of 
the  compulsory  portion,  half  the  amount  of  the  value  of  the 
advances  must  be  deducted  from  half  the  amount  of  the  value 
of  the  statutory  portion  ^ ; 

(2)  where  the  party  concerned  is  a  parent  or  the  surviving 
spouse  of  the  testator,  and  the  advance  was  made  towards  satis- 
faction of  his  compulsory  portion,  the  value  of  the  advance  is 
added  to  the  value  of  the  estate  and  the  statutory  portion  is 
calculated  on  that  basis ;  the  amount  of  the  compulsory  portion 
is  then  found  by  deducting  the  value  of  the  advance  from  one- 
half  of  the  value  of  the  statutory  portion;  if  the  advance  was 

»  The  reason  for  this  difference  in  the  treatment  of  shares  becoming  vacant 
by  renunciation  lies  in  the  fact  that  such  renunciations  are  generally  made 
in  consideration  of  a  payment  by  the  testator,  which  in  effect  reduces  his 

estate. 

'  By  the  application  of  the  rules  as  to  hotchpot  liability  one-half  of 
the  advances  is  taken  into  account  .in  any  event ;  if  the  advances  were 
expressly  made  in  part  satisfaction  of  the  compulsory  portion,  the  deduction 
of  another  half  from  the  half  value  of  the  statutory  portion  has  the  effect 
of  reducing  the  compulsory  portion  to  the  extent  of  the  whole  of  the 
advances. 
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not  made  towards  the  satisfaction  of  the  compulsory  portion 
the  advance  is  not  taken  into  consideration ; 

(3)  advances  made  to  any  descendant  in  whose  place  any  remoter 
issue  become  entitled  to  a  compulsory  portion,  are  brought  into 
account  in  the  same  way  as  if  they  had  been  made  to  such 
remoter  issue— B.G.B.  2315,  2316. 

Illustration :  A  testator  who  leaves  a  widow  and  three  sons, 
A,  B,  and  C,  and  whose  estate  is  valued  at  £24,000 — gives  nine- 
tenths  thereof  to  his  son  A,  and  the  remaining  tenth  to  B.  A  and 
B  have  each  received  an  advance  of  £5,000,  which  would  have  had 
to  be  brought  into  hotchpot  under  the  rule  as  to  hotchpot  liability 
(478)  if  the  testator  had  died  intestate ;  the  advances  were  not 
made  towards  satisfaction  of  the  compulsory  portion  of  A  and  B ; 
C  has  received  an  advance  of  £2,000  towards  satisfaction  of  his 
compulsory  portion.  The  widow  is  entitled  to  a  compulsory 
portion  amounting  to  |  of  ^  of  £24,000,  i.  e.  £3,000.  On  the 
division  of  the  remaining  £21,000  between  the  issue,  the  advances 
amounting  in  the  aggregate  to  £12,000  must  in  the  first  place 
be  added,  making  £33,000.  ^^s  statutory  portion  would  be 
8  8  0  0  0  _  5^000  =  £6,000 ;  his  compulsory  portion  is  therefore 
£3,000  ;  under  the  will  he  receives  ^VV—  =  £3,100  j  the  balance 
of  £900  must  be  paid  by  A.  C's  statutory  portion  would  be 
8 8000 _ 2^Q00  =  £9^000  ;  his  compulsory  portion  is  therefore 
£4,500,  less  ^  of  the  advance  of  £2,000,  leaving  £3,500,  which 
must  be  paid  by  A.     The  estate  is  thus  divided  as  follows : 

The  widow  receives 3,000 

A  receives  jV^s  of  £21,000     =  18,900 

less  £900  due  to   B  and 

£3,500  due  to  C  .     .     .     .  4,400 


B  receives  under  the  will  x^^th 

of  £21,000 2,100 

Prom  A  as  shown  above    .     .  900 


14,500 


3,000 


C  receives  from  A  as  shown  above   ....     3,500 


£24,000 


c.    Augmentation  of  Compulsory  Portion  (Effect  of  Gifts 
made  by  Testator  in  his  Lifetime). 

515.  A  compulsory  heir  may  claim  as  'augmentation  of  the 
compulsory  portion '  [Erganzung  des  PflicMteils)  the  amount  by 
which  such  portion  would  have  been  increased  if  the  value  of 
any  gift  made  by  the  deceased  in  his  lifetime  has  been  added 
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to  the  value  of  the  estate.  Such  a  claim  may  be  made  whether 
the  deceased  left  a  will  or  died  intestate. 

Gifts  made  to  any  person  other  than  the  spouse  of  the 
deceased  are  left  out  of  account  if  they  were  made  more  than 
ten  years  before  the  date  of  the  testator's  death;  gifts  made 
to  the  spouse  of  the  deceased  are  left  out  of  account,  if  the 
marriage  between  the  donee  and  the  deceased  was  dissolved  more 
than  ten  years  before  the  date  of  the  death  of  the  deceased- 
Gifts  made  in  compKance  with  a  moral  duty,  or  the  require- 
ments of  social  propriety,  are  not  taken  into  consideration  in 
any  case. 

Gifts  made  to  the  person  claiming  augmentation,  or  to  any  of 
his  issue,  must  be  brought  into  hotchpot.  The  claim  must  be 
satisfied  by  the  testamentary  heirs,  but  a  testamentary  heir  who 
is  himself  entitled  to  a  compulsory  portion,  is  not  required  to 
make  any  payment  in  satisfaction  of  such  a  claim  which  would 
reduce  the  value  of  his  remaining  share  in  the  testator's  estate 
to  a  smaller  amount  than  the  amount  of  the  value  of  his  com- 
pulsory portion.  In  so  far  as  the  heirs  are  not  liable,  or  in  so 
far  as  the  person  claiming  the  augmentation  of  his  compulsory 
portion  is  himself  the  only  testamentary  heir,  a  claim  may  be 
asserted  against  the  donee  in  accordance  with  the  rules  as  to 
'unjustified  benefits '  (298)— B.G.B.  2325-2330. 

Illustration :  A  person  dies  intestate  leaving  a  son  A  his  only 
statutory  heir,  and  having,  one  year  before  his  death,  given 
£10,000  to  a  stranger  S.  The  value  of  the  estate  is  £5,000. 
A  is  entitled  to  a  compulsory  portion,  calculated  as  if  the  value 
of  the  estate  was  £15,000 ;  he  is  therefore  short  of  £2,500, 
which  8  has  to  pay. 

5.    ClECUMSTANCES    JUSTIFYING    DEPRIVATION^ 

a.  Deprivation  in  Ordinary  Cases. 
516.  A  testator  may,  by  express  testamentary  disposition  to  that 
effect,  deprive  any  issue,  or  a  parent,  or  his  spouse,  of  his  right 
to  a  compulsory  portion  on  the  grounds  mentioned  below.  The 
ground  of  deprivation  must  be  mentioned,  and  its  existence  at 
the  date  of  such  testamentary  disposition  must  be  proved  by  any 
party  disputing  the  claim  of  the  deprived  party  to  his  compul- 
sory portion.  If  the  testator  condones  the  offence  constituting 
the  ground  of  deprivation,  he  thereby  revokes  the  disposition 
depriving  the  offender  of  his  compulsory  portion. 

'  A  person  declared  'unworthy  to  inherit'  (480),  not  being  entitled  to 
a  statutory  portion,  is  as  a  matter  of  course  not  entitled  to  a  compulsory 
portion,  whether  deprived  of  such  portion  by  the  testator  or  not. 
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The  right  o£  deprivation  is  available  against : 

(1)  any  of  the  testator's  descendants  who :  (a)  makes  any  attempt 
against  the  life  of  the  testator,  or  of  his  spouse,  or  of  any  of  his 
issue ;  (5)  is  guilty  of  wilful  ill-treatment  of  the  testator  or  of 
his  spouse  ^  j  (c)  is  guilty  of  a  serious  criminal  offence  against 
the  testator  or  his  spouse;  (d)  wilfully  fails  in  his  duty  as  to  the 
testator's  maintenance  (430,  431) ;  (e)  leads  a  dishonourable  or 
immoral  life  against  the  testator's  wish  ^  ; 

(2)  a  parent  who  is  guilty  of  one  of  the  offences  mentioned 
sub  (1)  (a)  (c)  and  (d) ; 

(3)  a  spouse  who  is  guilty  of  any  matrimonial  offence  which 
would  entitle  the  testator  to  claim  a  divorce — B.G.B.  2388- 
2337. 

b.   Exheredatio  bona  meute. 

517.  As  mentioned  above — 512  rule  (3)  a  compulsory  portion 
is  not  as  a  general  rule  satisfied  by  any  disposition  subject  to 
any  restriction  or  gift  over;  a  testator  may,  however,  in  any 
case  in  which  a  descendant  has  by  extravagant  habits  or 
insolvency  endangered  his  future  income  to  a  material  extent, 
protect  such  descendant  against  himself  in  any  of  the  following 
ways: 

(1)  by  giving  him  a  life  interest  in  his  share  or  legacy,  and 
appointing  his  statutory  heirs  as  reversionary  heirs  or  legatees ; 

(2)  by  directing  that  his  share  or  legacy  shall  during  his  life 
be  under  the  management  of  an  executor  with  the  effect  that 
he  is  entitled  to  the  net  income  but  has  no  power  of  disposition 
inter  vivos  over  the  corpus.^ 

If  the  descendant  permanently  amends  his  ways  before  the 
testator's  death  the  restriction  becomes  inoperative — B.G.B.  2338. 

^  Ill-treatment  of  the  spouse  is  a  groimd  of  deprivation  only  in  so  far  as  he 
is  an  ancestor  of  the  person  guilty  of  such  ill-treatment. 

'  If  the  person  in  question  permanently  amends  his  ways  before  the 
testator's  death  the  ground  of  deprivation  ceases  to  be  operative — B.G.B. 
2336  (4). 

'  In  neither  case  can  the  income  be  seized  by  a  judgment  creditor  so  as 
to  deprive  the  person  entitled  to  it  of  his  own  maintenance  in  accordance 
with  his  station  of  life,  or  of  his  power  to  comply  with  his  statutory  duties 
as  to  the  maintenance  of  others— C.P.O.  868.  It  follows  that  the  income 
cannot  be  validly  assigned  (176).  The  right  to  income  in  any  such  case  is 
in  the  nature  of  a  '  protected  life  interest '  under  English  law,  or  of  an  '  ali- 
mentarj'  life  interest '  under  Scotch  law.     See  re  Fitzgerald  (1904)  1  Ch.  573. 
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6.  Appeopriation  of  Bxjkden  of  Compulsory  Portions 
518.  The  heirs  are  liable  for  the  payment  of  compulsory  portions 
in  the  same  way  as  they  are  liable  for  the  discharge  of  legacies 
or  testamentary  burdens  not  specifically  charged  on  any  legatees 
(497) ;  an  heir  who  is  himself  entitled  to  a  compulsory  portion, 
and  has  paid  part  of  the  claim  of  a  co-heir  may,  after  the  divi- 
sion of  the  estate,  claim  repayment,  in  so  far  as  he  has  retained 
less  than  his  own  compulsory  portion.  The  deficiency  must  be 
borne  by  the  other  heirs— B.G.B.  2059  (1),  2319. 

As  between  the  heirs  and  legatees,  and  as  between  the  co-heirs 
inter  se,  the  burden  of  the  compulsory  portions  is,  in  the  absence 
of  a  contrary  indication  in  the  testator's  will — B.G.B.  2324 — 
regulated  by  the  following  rules : 

(1)  the  heirs  may  reduce  the  legacies  ^  in  such  manner  that 
in  the  result  the  legatees  contribute  pro  rata  of  the  benefits  taken 
by  them  to  the  payment  of  the  compulsory  portions  ^ — B.G.B. 
2318  (1) ; 

(2)  any  person  who  takes  a  statutory  portion  in  the  place  of 
a  compulsory  heir,  must,  as  between  himself  and  the  other  heirs, 
bear  the  burden  of  the  compulsory  portion  payable  to  such  com- 
pulsory heir  ;  if  the  compulsory  heir  accepts  a  legacy  in  lieu  of 
his  compulsory  portion,  the  person  who  takes  a  statutory  portion 
in  his  place  has  to  bear  the  burden  of  such  legacy.  A  person 
to  whom  the  testator  bequeaths  the  share  of  one  of  his  statutory 
heirs,  is  in  the  same  position  with  reference  to  this  rule  as  a 
person  who  takes  a  statutory  portion  under  the  law  of  intestate 
succession — B.G.B.  2320  j 

Illustration:  A  testator,  who  dies  a  widower,  leaving  issue 
two  sons  A  and  B,  by  his  will  declares  that  B  is  not  to  take  any 
share  in  his  estate.  The  result  is  that  the  persons  who  would 
have  been  the  testator's  statutory  heirs,  if  B  had  predeceased  the 
testator,  take  the  statutory  portion  to  which  B,  but  for  the 
testator's  direction,  would  have  been  entitled.  On  the  testator's 
death  B  has  issue  one  son  C7;  C  consequently  takes  ^'s  place; 

"  A  similar  reduction  may  be  made  in  respect  of  testamentary  burdens. 

^  A  legatee  who  is  himself  entitled  to  a  compulsory  portion  must,  how- 
ever, receive  at  least  his  compulsory  portion.  On  the  other  hand  a  co-heir 
is  not  required  to  pay  his  share  of  the  legacies  and  burdens,  in  so  far  as  such 
payment  would  leave  him  less  than  his  compulsor  portion— B.G.B.  2318 
(2)  (3). 
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and,  as  between  himself  and  A,  has  to  pay  ^'s  compulsory 
portion ;  if  the  will  had  given  S  a  legacy  and  £  had  accepted 
the  legacy  in  lieu  of  his  compulsory  portion,  C  would — as  between 
himself  and  A — have  had  to  bear  the  burden  of  the  legacy ; 

(3)  if  a  compulsory  heir  disclaims  a  legacy  given  to  him  by 
the  testator  in  lieu  of  his  compulsory  portion,  the  person  who 
would  have  had  to  bear  the  burden  of  such  legacy,  if  it  had 
been  accepted,  is  liable  for  the  compulsory  portion  of  the  dis- 
claiming legatee,  to  the  extent  of  the  saving  efEected  by  his 
being  released  from  the  burden  of  the  legacy — B.G.B.  2321  ; 

(4)  if  any  share  of  the  testator's  estate,  or  any  legacy,  charged 
with  a  legacy,^  is  disclaimed  by  any  compulsory  heir,  the  person 
who  takes  the  benefit  rendered  vacant  by  such  disclaimer,  and 
who  consequently  has  to  bear  the  burden  of  the  legacy  charged 
thereon  and  to  pay  the  compulsory  portion  due  to  the  dis- 
claiming heir,  may  reduce  the  legacy  in  such  manner,  that, 
in  the  result,  he  retains  an  amount  sufficient  for  the  payment 
of  the  compulsory  portion — B.G.B.  2322. 

'  The  same  rule  is  applied  if  the  share  or  legacy  is  charged  with  a  testa- 
mentary burden. 


CHAPTER   VI:    THE  ADMINISTRATION   OF 
THE  ESTATE 

1.   Functions  of  Competent  Pkobate  Couet 
a.  Precautionary  Steps. 

519.  The  Competent  Probate  Court — 468  sub  (7) — is  entitled, 
ex  officio,  to  take  such  steps  for  the  preservation  of  the  estate  of 
a  deceased  person  as  it  may  deem  advisable  in  any  case  in  which 
this  seems  necessary,  or  in  which  the  identity  of  the  heirs  is  not 
established,  or  in  which  it  is  unknown  whether  the  iaheritance 
has  been  accepted.  The  steps  may  include  the  appointment  of 
a  curator  of  the  estate  {Nac/ilassjyjlegei),  and  an  order  for  the 
lodgment  in  Court  of  any  property  belonging  to  the  estate. 

A  curator  of  the  estate  must  be  appointed  on  the  application 
of  any  person  who  wishes  to  assert  a  right  against  the  estate  by 
judicial  proceedings. 

If  the  heir  or  one  of  the  co-heirs  is  a  nasciturus  deemed  to  be 
living  under  the  rule  stated  above — 472,  the  expectant  mother 
is  entitled  to  maintenance  out  of  the  share  of  such  nasciturus  in 
the  estate,  down  to  the  time  of  her  confinement,  and  may  for 
that  purpose  obtain  the  appointment  of  a  curator  of  the  estate  ^ — 
B.G.B.  1960,  1961,  1963. 

If  no  heir  can  be  found  within  a  period  appearing  reasonable 
under  the  circumstances,  the  Competent  Probate  Court,  after 
having  previously  complied  with  the  regulations  as  to  the  public 
citation  of  claimants,  must  issue  a  declaration  to  the  effect  that 
there  is  no  heir  other  than  the  treasury  authority  of  the  State 
entitled  under  the  circumstances  (473).  Such  a  declaration 
creates  the  presumption  that  the  authority  mentioned  therein 
is  the  sole  statutory  heir  of  the  deceased— B.G.B.  1964-1966. 

^  The  curator  of  the  estate  is  in  the  same  position  as  any  other  curator 
_454_except  that  the  Competent  Probate  Court  takes  the  place  of  the 
Guardianship  Court— B.G.B.  1962. 
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b.  Opening  and  Publication  of  Wills,  and  Contracts  of 
Inheritance. 

520.  As  mentioned  above,  all  publicly  declared  wills  must  be 
placed  in  official  custody,  whereas  holograph  wills  and  contracts 
of  inheritance  may  be  kept  in  private  custody — see  487,  506. 
Any  person  who  has  in  his  custody  any  testamentary  disposition 
or  contract  of  inheritance,  is  bound  immediately  on  the  death 
of  the  testator  or  contractor  to  deliver  such  document  to  the 
Competent  Probate  Court.  The  Competent  Probate  Court,  on 
receiving  notice  of  the  death  of  a  testator  or  contractor,  whose 
will  or  contract  of  inheritance  is  in  its  custody,  must  fix  a  date 
for  the  opening  and  publication  of  such  will  or  contract,  and 
must  cite  the  statutory  heirs  and  all  beneficiaries,  in  so  far  as 
this  is  practicable,  for  such  date.  The  will  or  contract  is  then 
opened,^  and  either  read  aloud  (published)  or  produced  to  the 
parties.  Minutes  of  the  proceedings  {Eroffnunggprotokoll)  are 
taken  down  and  preserved  with  the  records  of  the  Court. 

If  the  will  or  contract  was  placed  in  the  custody  of  any  Court 
other  than  the  Competent  Probate  Court,  such  Court  opens  the 
will  and  forwards  it  with  a  certified  copy  of  the  minutes  of  the 
proceedings  to  the  Competent  Probate  Court,  retaining  with  its 
own  records  a  certified  copy  of  the  will. 

The  Competent  Probate  Court  has  to  communicate  to  each 
beneficiary  who  is  not  present  at  the  opening  such  part  of  the 
contents  of  the  will  or  contract  as  affect  him.  On  the  opening 
of  a  joint  will  or  contract  of  inheritance,  the  dispositions  of  the 
surviving  testator  or  contractor  are  not  published,  except  in  so 
far  as  it  is  impossible  to  sever  such  dispositions  from  the  dis- 
positions of  the  predeceasing  testator  or  contractor. 

Every  will  and  every  contract  of  inheritance  originally  placed 
into  official  custody  is  retained  by  the  Competent  Probate  Court, 
and  any  person  who  can  show  that  he  has  a  legally  recognized 
interest  in  the  contents  of  a  will  or  contract  is  entitled  to  inspect, 
and  to  obtain  an  authenticated  copy  of,  or  extract  from,  the 
same ;  in  the  case  of  a  joint  will  or  contract  the  right  to  inspect 
and  to  obtain  copies  is  available  in  respect  of  the  pubUshed 
dispositions  exclusively— B.G.B.  3259-2264,  2273,  2300. 

^  A  direction  given  by  the  testator  or  curator  prohibiting  the  opening  of 
his  will  or  contract  of  inheritance  is  invalid — B.G.B.  2263,  2300. 
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c.  Certificate  of  Inheritance. 

521.  The  authenticated  copy  of  a  will  or  contract  of  inheri- 
tance, together  with  the  minutes  of  the  proceedings  on  the  opening 
or  publication  thereof,  are  frequently  accepted  as  prima  facie 
evidence  of  the  rights  of  the  parties  deriving  title  thereunder  ^ ; 
in  a  case  of  total  or  partial  intestacy  other  evidence  is  of  course 
required.  The  only  evidence  which  efEectually  protects  a  third 
party  acting  in  reliance  thereon  is  a  '  Certificate  of  Inheritance ' 
(Erbsc/iein)  issued  by  the  Competent  Probate  Court,  specifying 
the  names  of  the  statutory  or  testamentary  heirs  of  the  deceased, 
and  the  shares  in  which  they  are  respectively  entitled.  Such 
a  certificate  may  either  be  issued  to  all  the  co-heirs  jointly,  or  to 
each  of  them  as  to  his  share.  ^ 

If  the  rights  of  the  heirs  are  restricted  by  the  appointment  of 
one  or  more  executors,^  or  made  subject  to  the  rights  of  rever- 
sionary heirs,  the  fact  must  be  mentioned  in  the  certificate. 

The  certificate  creates  a  presumption  in  favour  of  the  rights 
shown  thereby,  and  as  to  freedom  from  any  restrictions  not 
specified  therein.  A  third  party  acting  on  the  presumption 
established  by  the  certificate  is  fully  protected,  unless  it  can  be 
proved  that  he  knew  either  that  the  certificate  was  incorrect,  or 
that  the  Competent  Probate  Court  had  issued  an  order  for  the 
return  of  the  certificate  on  the  ground  of  its  being  incorrect. 

The  Competent  Probate  Court  may  on  the  application  of  the 
true  heirs  or  of  its  own  motion  order  the  return  of  a  certificate 
of  inheritance  if  satisfied  that  the  same  is  incorrect.  If  the 
certificate  is  not  returned  forthwith  the  Competent  Probate 
Court  may  order  its  cancellation  [KrafUoserkldrung).  Such  an 
order  has  to  be  publicly  advertised  in  the  manner  prescribed  for 
public  citations,  and  becomes  operative  after  the  lapse  of  one 
month  from  the  date  of  the  last  advertisement.     Where   any 

'  The  Land  Registries  accept  this  evidence  as  to  a  will  only  in  cases  where 
the  will  is  a  publicly  declared  will — 6.B.O.  36. 

^  As  to  the  steps  to  be  taken  for  obtaining  a  certificate  and  as  to  the 
evidence  to  be  supplied  to  the  Court  see  B.G.B.  2354-2360. 

'  An  executor  may  also  obtain  a  certificate  as  to  his  appointment.  Such 
a  certificate  has  the  same  effect  and  is  subject  to  the  same  rule  as  a  certificate 
of  inheritance — B.G.B.  2868.  The  right  is  of  importance,  where  executors 
are  appointed  in  the  place  of  the  original  executors. 
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estate  not  coming  under  the  jurisdiction  of  a  Competent  German 
Probate  Court  comprises  objects  situate  within  the  German 
Empire,  a  certificate  of  inheritance  may  be  issued  relating 
to  such  objects— B.G.B.  2353,  2357,  2361-2369.* 

2.   Acceptance  and  Disclaimee  oe  Inheritance 
AND  Legacies 

a.  As  to  Inheritance. 

aa.   General  statement?- 

522.  The  following  rules  apply  on  this  subject : 

(1)  the  acceptance  of  a  right  of  inheritance  may  be  express, 
implied,  or  tacit ;  tacit  acceptance  is  deemed  to  have  taken  place 
if  no  formal  disclaimer  is  made  by  a  publicly  certified  declaration  ^ 
before  the  Competent  Probate  Court  within  the  prescribed  period. 
The  period  is  six  weeks  ^  reckoned  from  the  date  at  which  the  heir 
becomes  aware  of  the  death  of  the  deceased,  and  of  the  ground 
on  which  his  right  arises.  In  the  case  of  a  right  of  iaheritance 
arising  under  a  will  the  period  does  not  begin  to  run  before  the 
publication  of  the  will  (520)— B.G.B.  1943-1946 ; 

(2)  if  any  heir  dies  before  the  lapse  of  the  prescribed  period, 
without  having  accepted  or  disclaimed  his  right  of  inheritance, 
each  heir  of  such  heir  may,  while  he  is  entitled  to  disclaim  his 
share  in  such  deceased  heir's  estate,  disclaim  his  interest  in  such 
deceased  heir's  right  of  inheritance— B.G.B.  1952; 

(3)  if  the  estate  goes  to  more  than  one  heir  the  acceptance  or 
disclaimer  of  each  co-heir  refers  to  his  own  share  only,  but  a 
partial  or  conditional  acceptance  or  disclaimer  or  an  acceptance 
or  disclaimer  made  subject  to  any  stipulation  as  to  time  is 
inoperative— B.G.B.  1947,  1950; 

*  As  to  the  mode  of  establishing  the  title  to  the  estate  of  a  person  declared 
to  be  dead  see  B.G.B.  2370. 

1  The  treasury  authority  who  is  the  statutory  heir  if  no  other  heirs  are  in 
existence,  or  if  all  disclaim  or  forfeit  their  rights,  has  no  power  to  disclaim 
—B.G.B.  1942  (2). 

'  The  declaration  is  preserved  by  the  Court  and  is  open  to  the  inspection 
of  any  interested  party— B.G.B.  1953  (3). 

'  The  period  is  extended  to  six  months  in  any  case  in  which  the  person 
whose  estate  is  administered  died  domiciled  outside  the  German  Empire, 
and  also  as  regards  any  individual  heir  who  is  outside  the  German  Empire 
at  the  commencement  of  the  period — B.G.B.  19i4  (3). 
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(4)  a  statutory  heir  may  disclaim  a  testamentary  gift  of 
his  statutory  portion,  and  accept  the  statutory  portion  accruing' 
to  him  in  consequence  of  the  failure  of  such  testamentary  gift,* 
A  person,  to  whom  a  share  is  given  by  contract  as  well  as 
by  will,  may  disclaim  his  contractual  right  and  accept  his 
testamentary  right,  and  vice  versa — B.G.B.  1948  ; 

(5)  a  person  entitled  on  different  grounds  ^  to  several  distinct 
shares  in  the  estate  of  a  deceased,  is  entitled  to  disclaim  any 
of  such  shares  and  to  accept  the  others — B.G.B.  1951  (1) ; 

(6)  a  person  entitled  on  the  same  ground  to  several  distinct 
shares  in  the  estate  of  a  deceased,  who  has  accepted  or  disclaimed 
one  of  such  shares,  is  deemed  to  have  accepted  or  disclaimed  the 
other  shares  including  those  which  have  accrued  subsequently  to 
the  date  of  such  acceptance  or  disclaimer  ^ ;  but  a  testator  who 
gives  several  distinct  shares  to  the  same  heir,  may  authorize 
such  heir  to  accept  one  and  to  disclaim  the  others — B.G.B. 
1951  (2)  (3) ; 

(7)  the  fact  that  any  right  of  inheritance  was  disclaimed, 
must  be  notified  by  the  Competent  Probate  Court  to  the  party 
or  parties  becoming  entitled  to  the  vacant  share — B.G.B. 
1953  (3). 

bb.   Avoidance  of  acceptance  or  disclaimer. 

523.  The  acceptance  of  a  right  of  inheritance  is  inopera- 
tive, if  the  acceptor  was  under  a  mistake  as  to  the  ground  of 
accrual.^    Apart  from  this  the  declaration  of  acceptance  or  dis- 

*  Having  regard  to  the  fact  that  such  a  person  would  have  to  bear  the 
legacies  and  burdens  charged  on  the  testamentary  gift,  it  is  difficult  to  see 
what  advantage  he  would  derive  from  such  a  proceeding. 

=  There  are  only  three  distinct  gi-ounds  of  succession,  namely,  the  testa- 
mentary, the  contractual,  and  the  statutory  right  of  succession ;  a  person 
entitled  under  several  wills  of  the  same  testator,  or  under  several  contracts 
made  by  the  same  contractor,  is  deemed  to  be  entitled  on  one  ground  only— 

B.G.B.  1951  (2).  ,  ,    ,       , 

«  Illustration:  A  person  takes  one  share  immediately  on  a  testators 
death,  and  another  as  reversionary  heir  in  the  event  of  his  brother's  death 
without  issue  ;  his  acceptance  or  disclaimer  of  the  immediate  right  is  deemed 
to  be  an  acceptance  or  disclaimer  of  the  contingent  reversionary  right. 

1  In  such  a  case  the  time  for  disclaiming  runs  from  the  date  at  which 
he  becomes  aware  of  the  true  ground  of  accrual. 
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claimer,  and  even  the  omission  to  disclaim  within  the  prescribed 
period,  may  be  avoided  on  the  grounds  on  which  any  other 
declaration  maybe  avoided  (mistake,  fraudulent  misrepresentation, 
unlawful  threats— 99,  109,  110). 

The  avoidance  is  inoperative  unless  declared  by  certified  act 
before  the  Competent  Probate  Court  within  a  specified  period 
of  time.  The  avoidance  of  an  acceptance  has  the  effect  of  a 
disclaimer,  and  the  avoidance  of  a  disclaimer  has  the  effect  of  an 
acceptance  2_B.G.B.  1949, 1954-1956,  1957  (1). 

cc.    Position  of  Jieirs  before  acceptance. 

524.  As  mentioned  above  (472)  the  estate  becomes  vested  in 
the  heirs  on  the  death  of  the  testator,  subject  to  being  divested 
as  to  the  whole  or  any  share  therein  by  the  effect  of  a  disclaimer. 
The  mere  fact  that  an  heir  transacts  any  business  on  behalf  of 
the  estate,  does  not  deprive  him  of  the  right  of  disclaiming  his 
share ;  if  he  subsequently  disclaims  he  is,  as  between  himself  and 
the  persons  in  whom  the  estate  becomes  ultimately  vested,  in  the 
position  of  a  person  performing  voluntary  services  (301). 

The  following  rules  protect  third  parties  dealing  with  any 
heirs  who  subsequently  disclaim  their  shares : 

(1)  a  sale  or  mortgage  of  any  object  forming  part  of  the  estate 
is  valid,  notwithstanding  the  subsequent  disclaimer  on  the  part  of 
the  heirs  by  whom  such  sale  or  mortgage  was  effected  or  of  some 
of  them,  if  such  sale  or  mortgage  could  not  have  been  postponed 
without  detriment  to  the  estate ; 

(2)  any  notice  relating  to  the  estate  communicated  to  the 
original  heirs,  remains  valid  notwithstanding  the  subsequent 
disclaimer  on  the  part  of  such  original  heirs  or  of  some  of  them 
— B.G.B.  1958,  1959. 

b.   As  to  Legacies. 

525.  The  following  rules  apply  on  this  subject : 

(1)  a  legacy   is    accepted    or    disclaimed   by  a    declaration 

'  Where  a  disclaimer  is  avoided,  the  party  who  became  entitled  by  reason 
of  such  disclaimer  must  be  informed  by  the  Court ;  the  act  of  avoidance  must 
be  open  to  the  inspection  of  any  interested  party — B.G.B.  1957  (2). 
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communicated  to  the  person  charged  with  the  burden  of  such 
legacy; 

(2)  a  partial  or  conditional  acceptance  or  disclaimer  of  a  legacy, 
or  an  acceptance  or  disclaimer  made  subject  to  any  stipulation  as 
to  time  is  inoperative ; 

(3)  where  an  object  is  given  to  several  legatees  in  undivided 
shares  each  legatee  may  accept  or  disclaim  his  share ; 

(4)  if  a  legatee  dies  before  having  accepted  or  disclaimed,  the 
right  to  accept  or  disclaim  accrues  to  his  heirs ;  a  legacy,  dis- 
claimed by  the  original  legatee  or  his  heirs,  goes  to  the  person 
or  persons  who  would  have  taken  it  if  the  legatee  had  predeceased 
the  testator  or  contractor — B.G.B.  3180. 


3.  Rights  and  Duties  op  Executok 
a.    Nature  of  Ofiice. 

526.  The  powers  and  duties  of  an  executor  may,  as  mentioned 
above — 468  sub  (4),  include  some  which,  under  English  ter- 
minology, would  be  described  as  powers  and  duties  of  a  trustee 
under  a  wiU. 

A  person  whose  capacity  is  restricted,  or  whose  property  is 
under  an  executor's  management,  is  disqualified  for  the  office. 
There  are  no  other  grounds  of  disqualification. 

While  a  guardian's  office  cannot  be  refused  except  on  certain 
specified  grounds,  an  executor  can  accept  or  refuse  the  office  as 
he  pleases.  The  acceptance  of  the  office  must  be  declared  before 
the  Competent  Probate  Court,  which  Court  may  fix  a  period  of 
time  for  acceptance ;  if  the  acceptance  is  not  effected  within 
such  period,  the  person  concerned  is  deemed  to  have  disclaimed 
the  office.  The  executor's  powers  come  into  operation  on  the 
acceptance  of  the  office. 

An  executor  can  be  dismissed  from  the  office  by  the  Com- 
petent Probate  Court  on  the  ground  of  misconduct,  and  can 
retire  from  the  office  at  his  discretion.  If  his  capacity  ceases 
to  be  unrestricted  the  office  is  vacated  ipso  facto. 

While  an  English  executor  or  trustee,  in  the  absence  of  an 
express  direction  to  the  contrary,  is  not  entitled  to  remuneration, 

SCHUSTER  T     t 
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a  German  executor,  who  acts  as  trustee,  is  presumed  to  be  entitled 
to  reasonable  remuneration— B.G.B.  2203,  2221,  2225,  2227. 

b.   Functions  of  Executors. 

(1)  Ordinary  functions, 

527.  An  executor's  ordinary  functions  are : 

(a)  the  discharge  of  the  liabilities  of  the  estate — 532  (including 
compulsory  portions,  legacies  and  testamentary  burdens) ; 

[h)  the  distribution  of  the  residuary  estate  among  the 
co-heirs. 

In  an  ordinary  case  an  executor  has  power,  while  these 
duties  require  performance,  to  take  possession  of  the  estate, 
and  to  give  a  valid  discharge  for  debts,  and  dispose  of  any 
objects  forming  part  thereof;  while  these  powers  of  the  exe- 
cutor are  in  operation  the  heirs,  though  entitled  to  the  legal 
interest  in  the  estate,  have  no  power  of  disposition  over  any 
object  forming  part  thereof. 

An  executor  is  not  entitled  to  make  any  gratuitous  dispositions 
except  for  the  purpose  for  which  a  guardian  may  make  gratui- 
tous dispositions  (463).  He  may  incur  obligations  binding  on 
the  estate,  in  so  far  as  this  is  necessary  in  due  course  of  manage- 
ment, and  the  heirs  are  bound  at  his  request  to  concur  in  any 
acts  required  for  that  purpose.-^ 

The  testator  may  restrict  any  of  the  ordinary  powers  of  an 
executor  or  make  them  exercisable  as  to  particular  objects  only ; 
he  may,  for  instance,  appoint  an  executor  merely  for  the 
purpose  of  managing  the  property  given  to  a  particular  heir  or 
legatee— B.G.B.  2203-2206,  2208,  2211,  2223. 

Where  several  executors  are  appointed  their  powers  must,  in 
the  absence  of  any  contrary  directions,  be  exercised  by  all  of 
them  jointly ;  in  any  case  of  difference  of  opinion,  the  Court 
must  be  appealed  to ;  protective  measures  may  be  taken  by  each 
executor  singly.  On  the  vacation  of  the  office  by  one  of  several 
executors  his  powers,  in  the  absence  of  a  contrary  direction, 
become  vested  in  the  continuing  executors — B.G.B.  2224. 

'  The  power  to  incur  liabilities  may  be  extended  by  the  testator  so  as  to 
make  it  unnecessary  for  third  parties  to  inquire  whether  any  particular  act  is 
necessary  in  due  course  of  management — B.G.B.  2207. 
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(2)  Functions  as  to  settled  shares  or  property^ 
In  an  ordinary  case  a  German  executor  is  functus  officio  after 
having  discharged  the  liabilities  of  the  estate,  and  distributed 
the  residuary  estate  among  the  heirs ;  his  powers  of  disposition 
then  come  to  an  end,  and  the  heirs,  as  legal  owners  of  the 
objects  forming  the  testator's  estate,  obtain  full  powers  of 
disposition  over  the  same.  The  testator  may,  however,^  direct 
the  executor's  powers  to  be  continued  for  a  prescribed  period 
as  to  the  whole  estate,  or  as  to  any  particular  share  or  object. 
During  the  period  prescribed  by  the  testator  the  executor  retains 
his  disposing  powers,  and  the  legal  owners  of  the  estate  or  of 
the  share  or  object  to  which  the  direction  refers  remain  under 
the  original  restrictions.  Eor  all  practical  purposes  the 
executor  is  then  in  the  same  position  as  a  trustee  of  settled 
property  under  an  English  will ;  the  fact  that  under  German 
law  the  legal  interest  is  vested  in  the  beneficiary,  and  that  under 
English  law  it  is  vested  in  the  trustee,  is  only  of  theoretical 
importance. 

The  period  of  time  during  which  the  executor's  powers  may 
be  continued  is  fixed  by  a  rule  similar  to  that  regulating  the 
period  within  which  reversionary  interests  must  vest  absolutely 
(494).  A  disposition  extending  the  executor's  powers  over 
a  longer  period  is  not  invalid,  but,  after  the  lapse  of  the  period 
allowed  by  law,  the  powers  of  disposition  pass  from  the  executors 
to  the  legal  owners  of  the  property— B.G.B.  2209,  2210,  2214. 

A  person  who  takes  a  share  in  a  testator's  estate,  subject 
to  an  executor's  powers  of  management  during  his  lifetime,  is 
in  a  position  similar  to  that  of  a  person  who  takes  a  life 
interest  in  a  settled  fund  vested  in  trustees  under  English  law. 
Gifts  of  such  nature  are  resorted  to  by  German  testators  for  the 
purpose  of  protecting  extravagant  heirs  against  themselves,  or 
for  safeguarding  the  interest  of  reversionary  heirs.^ 

(3)  Executor's  statutory  duties. 

The  following  rules  as  to  the  duties  of  an  executor  cannot  be 

modified  by  any  testamentary  directions  : 

*  The  appointment  of  an  executor  with  power  of  management  during  the 
heir's  lifetime,  or  during  a  shorter  period,  is  a  restriction  which,  within  the 
prescribed  limits,  may  be  objected  to  by  a  person  entitled  to  a  compulsory 
portion  ;  see  512  rule  (3),  517. 

Tt2 
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(a)  an  executor  must,  immediately  on  accepting  his  office, 
deliver  to  the  heirs  a  statement  setting  out,  to  the  best  of  his 
knowledge,  the  particulars  of  the  estate  and  its  liabilities.  At  the 
request  of  the  heirs  the  statement  must  be  drawn  up  by  a  com- 
petent official  or  by  a  notary ; 

(b)  an  executor  must  use  proper  diligence  in  the  management 
of  the  estate  and  follow  the  testator's  directions,  except  in  so  far 
as  the  Competent  Probate  Court  gives  leave  to  disregard  them ; 
such  leave  can  only  be  granted  in  a  case  in  which  obedience  to 
the  testator's  directions  would  endanger  the  safety  of  any  part 
of  the  estate ;  the  beneficiaries  must,  in  so  far  as  this  is  prac- 
ticable, be  heard  before  leave  can  be  granted ; 

(c)  as  between  the  executor  and  the  heirs,  certain  of  the  rules  ^ 
applicable  as  between  principals  and  mandataries  (231,  233)  are 
applied,  mutatis  mutandis ; 

(d)  an  executor  is  liable  for  any  damage  caused  to  the  heirs 
by  his  wilful  or  negligent  default— E.G. B.  2215,  2216,  2218, 
2219,  2220. 

4.   Rights  op  Heiks  in  Respect  op  Estate 
a.  Claims  of  True   Heir  against  Possessor  of  Estate. 

528.  A  person  who  takes  possession  of  the  estate,  or  of  any  part 
thereof,  by  virtue  of  an  alleged  right  of  inheritance,  to  which  in 
fact  he  is  not  entitled,^  is  subject  to  the  liabilities  and  entitled 
to  the  rights  appearing  from  the  following  rules  ^ : 

(1)  he  is  bound  to  deliver  to  the  true  heirs  ^  the  objects  of 
which  he  has  taken  possession  by  virtue  of  his  alleged  right,  or 
which  he  has  acquired  in  exchange  for  any  such  object,  and  all 
fruits  and  profits  derived  from  any  such  object ;  in  so  far  as 
delivery  is  impossible,  his  obligation  to  compensate  the  true  heirs 

^  The  rules  prohibiting  the  delegation  of  powers  and  imposing  the  duty 
to  give  information  and  to  surrender  any  benefits  arising  from  the  manage- 
ment of  the  estate  are  the  most  important  among  those  referred  to  in  text. 

'  Such  a  person  is  called  '  possessor  of  the  inheritance '  {Erbschaftsbesitser). 

'  A  person  purchasing  the  estate  or  any  share  therein  ffom  the  possessor 
is  in  the  same  position  in  relation  to  the  heirs  as  the  original  possessor — 
B.G.B.  2030. 

'  If  the  action  is  brought  by  any  heir  as  to  his  share,  the  possessor 
must  hand  over  the  objects  in  his  possession  to  all  the  heirs  jointly  or  lodge 
them  with  a  public  authority  for  their  joint  account. 


THE   ADMINISTRATION   OF  THE  ESTATE     645 

is  determined  by  the  rules  as  to  unjustified  benefits  (298)— 
B.G.B.  2018-2021 ; 

(2)  as  from  the  commencement  of  judicial  proceedings  on  the 
part  of  the  true  heirs,  his  liabilities  are  determined  by  the  same 
rules  as  those  regulating  the  liabilities  of  the  possessor  of  a  thing 
after  the  commencement  of  an  action  for  its  recovery  brought  by 
the  true  owner  (343,  344)— B.G.B.  2023 ; 

(3)  if  on  taking  possession  he  was  aware,  or,  but  for  his  gross 
negligence,  woidd  have  been  aware,  of  the  paramount  claim  of 
the  true  heirs,  he  is,  from  the  date  of  the  commencement  of  such 
possession,  in  the  same  position  as  if  judicial  proceedings  on  the 
part  of  the  true  heirs  had  been  commenced  at  that  date ;  if  the 
knowledge  of  such  paramount  right  was  acquired,  or  ought  to 
have  been  acquired,  at  any  subsequent  time  the  increase  in  the 
stringency  of  the  liabilities  begins  at  such  time;  if  he  is  in 
mora  solvendi  (252)  in  respect  of  his  obligation  to  surrender 
possession,  he  becomes  subject  to  the  increased  liabilities  result- 
ing from  such  mora  golvendi  (253) — B.G.B.  2024  * ; 

(4)  as  between  himself  and  an  heir  whose  claim  is  not  barred 
by  prescription,  he  cannot  plead  that  he  has  by  long  possession 
acquired  the  ownership  of  any  thing  forming  part  of  the  estate — 
334  5_B.G.B.  2026; 

(5)  he  is  bound  to  give  all  information  required  by  the  heir  as 
to  the  objects  composing  the  estate  and  their  whereabouts^ — 
B.G.B.  2027; 

(6)  he  may  postpone  the  delivery  of  the  objects  which  the 
true  heirs  are  entitled  to  claim  until  repayment  of  any  necessary 
outlay  incurred  by  him  on  behalf  of  the  estate,  including  outlay 
incurred  in  the  discharge  of  incumbrances  or  liabilities  of  the 
estate  (532)— B.G.B.  2022  (1).'' 

•  As  to  the  liabilities  of  a  possessor  who  acquires  any  object  belonging  to 
an  estate  by  means  of  an  unlawful  act  see  B.G.B.  2025. 

'  An  heir  may  either  bring  an  action  claiming  his  share  of  the  inheritance 
as  a  whole,  or  sue  as  one  of  the  joint  owners  of  the  particular  object  forming 
part  of  the  estate ;  the  liabilities  of  the  possessor  are  governed  by  the  same 
rules  in  either  case— B.G.B.  2029. 

«  The  same  duty  is  imposed  on  any  person  who  without  claiming  to  be  heir 
has  taken  possession  of  any  object  belonging  to  the  estate.  Every  member  of 
the  household  of  the  deceased  is  bound  to  give  similar  information  and  may 
in  certain  events  be  put  to  his  oath-B.G.B.  2027  (2),  2028. 

'  If  a  person  judicially  declared,  or  otherwise  assumed  to  be  dead,  was  in 
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b.    Mutual  Bights  of  Co-heirs  as  to  the  Estate, 
aa.  Bights  in  respect  of  undivided  estate. 

529.  As  long  as  the  estate  remains  undivided,  there  is  a  com- 
munity of  ownership  between  the  co-heirs  of  the  type  known  as 
Gemeinsciaft  zur  gesamten  Hand  (304),  as  to  which  the  following 
rules  apply  by  virtue  of  B.G.B.  2032 : 

(1)  a  co-heir  is  not  entitled  to  sell  his  undivided  share  in  any 
of  the  objects  forming  part  of  the  estate,  but  he  may  by  pubhe 
act  (97)  sell  and  assign  his  share  in  the  estate  as  a  whole ;  the  other 
co-heirs  in  such  a  case  have  a  statutory  right  of  pre-emption — 
198,  exercisable  within  two  months  from  the  date  of  the 
receipt  of  the  notice  of  the  sale ;  the  assignee  of  a  share  acquires 
all  the  rights  and  becomes  subject  to  all  the  liabilities  of  his 
predecessor  in  title,  and  the  assignor  is  released  from  such 
liabilities  i— B.G.B.  2033-2037 ; 

(2)  the  objects  comprised  in  the  estate  are  under  the  joint 
management  of  aU  the  co-heirs,  each  of  whom  is  bound  to  concur 
in,  and  entitled  to  take,  any  steps  necessary  for  the  preservation 
of  any  object ;  the  rules  as  to  the  power  of  a  majority,  and  as 
to  the  contributions  in  respect  of  outlay,  applicable  to  community 
of  ownership  by  undivided  shares — see  304,  rules  (2)  and  (3) — 
apply,  mutatis  mutandis;  no  valid  disposition  can  be  made  and 
no  valid  discharge  given,  in  respect  of  any  object  comprised 
in  the  estate  without  the  concurrence  of  all  the  co-heirs  ^ — B.G.B. 
2088  (1),  2039,  2040  (1) ; 

(3)  the  fruits  (77)  of  any  object  belonging  to  the  estate  are 
not  divisible  before  partition  if  the  partition  takes  place  within 
a  year  after  the  death  of  the  deceased;  if  the  partition  takes 
place  at  a  later  time,  a  division  of  the  net  profits  may  be 
demanded  at  the  end  of  each  year  by  each  of  the  co-heirs — 
B.G.B.  2038(2); 

fact  living  at  the  date  as  from  which  his  death  was  declared  or  assumed,  the 
rights  of  such  person  against  the  persons  who  on  such  declaration  or  assump- 
tion took  possession  of  his  property  are  regulated  by  the  same  rules  as  the 
rights  exercisable  by  the  true  heir  against  the  '  possessor  of  the  inheritance ' — 
B.G.B.  2031. 

*  In  certain  specified  events  the  assignor  remains  liable  ;  see  B.  G.B.  2036. 

"^  A  debtor  cannot  satisfy  his  debt  to  the  estate  by  setting  off  a  debt  owing 
to  him  by  one  of  the  co-heirs— B.G.B.  2040  (2). 
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(4)  the  estate,  as  between  the  co-heirSj  is  deemed  to  comprise 
all  objects  acquired  in  substitution  for  any  object,  or  by  virtue 
of  any  right,  comprised  therein— B.G.B.  2041 ; 

(5)  each  of  the  co-heirs  may  require  any  performance  due  to 
the  estate  to  be  made  for  the  benefit  of  all  the  co-heirs  jointly, 
or  to  be  satisfied  by  lodgment  with  a  public  authority  (164), 
or  delivery  to  a  judicially  appointed  Receiver,  for  the  joint 
account  of  the  co-heirs ;  the  debtor  cannot  discharge  his  obhga- 
tion  by  any  other  mode  of  performance — B.G.B.  2039. 

bb.  S,igAt  to  claim  partition. 

530.  The  right  of  a  co-heir  to  claim  the  partition  of  the 
estate  {Auseinandergetzung)  is  suspended  in  any  of  the  following 
events  : 

(1)  if  the  birth  of  an  expected  co-heir  has  not  as  yet  taken 
place,  or  if  any  question  is  pending  as  to  the  legitimacy  of 
any  co-heir,  or  if  an  incorporated  foundation,  appointed  as 
heir  by  the  testator,  has  not  as  yet  received  the  required  official 
confirmation  (57) ; 

(2)  if  the  right  to  claim  partition  of  the  whole  estate  or  of 
any  particular  object  comprised  in  it  has  been  excluded  by 
testamentary  disposition,  either  entirely  ^  or  during  a  specified 
period,  or  been  made  exercisable  after  the  lapse  of  a  specified 
period  after  notice ; 

(3)  if  one  of  the  co-heirs  requests  a  postponement  of  the 
partition  pending  the  time  fixed  by  public  citation  for  the 
presentation  of  creditors^  claims  issued,  or  about  to  be  issued, 
under  the  rules  mentioned  below  (537)— B.G.B.  2042-2046. 

cc.  Procedure  on  partition. 

531.  Where  an  executor  has  been  appointed  the  partition  of 
the  estate  has  to  be  carried  out  by  him,  but  he  is  boimd  to  take 

'  After  the  lapse  of  a  period,  of  which  the  length  is  determined  by  a  rule 
similar  to  that  fixing  the  maximum  time  for  the  vesting  of  a  reversionary- 
right — 494  sub  (1) — the  exclusion  of  the  right  to  partition  ceases  to  be  opera- 
tive— B.Gr.B.  2044  (2).  It  does  not  at  any  time  operate  against  a  judgment 
creditor,  or  the  trustee  in  bankruptcy  of  one  of  the  co-heirs,  either  of  whom  is 
entitled  to  claim  the  partition  of  the  estate  notwithstanding  the  fact  that 
the  right  to  claim  partition  is  suspended  as  between  the  co-heirs — B.G.B. 
751,  2044  (1)  ;  K.O.  16  (2). 
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the  opinion  of  the  co-heirs  on  his  scheme  of  division  before 
carrying  the  same  into  effect — B.G.B.  2204. 

The  testator  may  also  without  appointing  an  executor  leave 
the  mode  of  division  to  the  discretion  of  a  third  party,^  or  give 
other  directions  as  to  the  manner  in  which  it  is  to  be  carried  out. 
If  no  executor  is  appointed,  and  no  special  directions  are  given, 
the  co-heirs  must  carry  out  the  partition  in  accordance  with  the 
following  rules : 

(1)  the  estate  cannot  be  divided  among  the  co-heirs  before  all 
its  liabilities  (532)  have  been  discharged;  any  money  required 
for  the  purpose  of  discharging  liabilities  may  be  raised  by  the 
realization  of  a  sufficient  part  of  the  estate ; 

(2)  in  so  far  as  any  particular  co-heir  is  chargeable  with  any 
particular  liabilities,  he  must  allow  such  liabilities  to  be  discharged 
out  of  the  property  apportioned  to  him  on  the  division  of  the 
estate ; 

(3)  a  sufficient  part  of  the  estate  must  be  reserved  for  the 
discharge  of  any  liabilities  which  have  not  matured,  or  which 
are  in  dispute ; 

(4)  documents  relating  to  the  personal  affairs  of  the  deceased, 
or  to  the  whole  estate,  remain  in  the  joint  custody  of  the 
co-heirs ; 

(5)  the  residue  remaining  after  the  discharge  of  all  the  lia- 
bilities is  divided  among  the  co-heirs  pro  rata  of  their  respective 
shares,  but  subject  to  the  rules  as  to  equalization  of  shares 
referred  to  above— 478,  503  sub  (5)  ^—B.G.B.  2046,  2047. 

5.   Liabilities  op  Heirs 

a.    General  Boles. 

532.  The  heirs  are  on  principle  personally  liable  to  an 
imlimited  extent  for  the  discharge  of  the  liabilities  of  the  estate 

'  The  decision  of  such  third  party  is  not  binding  on  the  heirs,  if  it  is 
obviously  inequitable  ;  in  such  a  case  the  decision  is  left  to  the  Court — B.Gr.B. 
2048. 

^  The  directions  as  to  the  mode  of  partition  given  by  the  testator,  may 
include  directions  as  to  particular  objects  to  be  taken  over  by  particular 
heirs  in  part  satisfaction  of  their  respective  shares.  Where  one  of  the  heirs 
is  to  take  over  a  farm  {Landgut)  and  no  indication  is  given  as  to  the 
mode  of  valuation,  the  valuation  is  to  be  based  on  the  yearly  net  income— 
B.G.B.  2049. 
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in  the  same  way  as  they  were  under  Roman  law,  but  means  are 
provided  by  which  they  can  limit  such  liability  to  the  value  of 
the  estate.  The  rules  on  the  subject  are  more  favourable  to  the 
heirs  than  the  rules  of  Roman  law  relating  to  the  heneficium 


The  liabilities  of  the  estate  {Nachlassverbindlichkeiten)  com- 
prise in  the  first  place  such  of  the  testator's  liabilities  as  are  not 
extinguished  by  his  death,  and  in  the  second  place  all  liabilities 
to  which  the  heirs  as  such  become  subject,  viz.  funeral  expenses, 
compulsory  portions,  legacies,  and  testamentary  burdens '^ — 
B.G.B.  1967-1969,  2058. 

Under  English  law  a  legatee  cannot — except  under  exceptional 
circumstances — enforce  his  rights  by  action  against  the  personal 
representatives  of  the  deceased,  his  only  remedy  being  an  action 
for  the  judicial  administration  of  the  estate.  Under  German 
law,  on  the  other  hand,  a  legatee,  as  well  as  a  person  entitled  to 
a  compulsory  portion,  has  the  same  remedies  as  a  creditor,  though 
in  a  case  of  insolvency  his  claims  rank  after  the  creditors'  claims. 

The  expression  '  creditor  of  the  estate '  {Nacldassglduhiger)  is 
applied  to  any  person  who  is  entitled  to  claim  a  compulsory 
portion  or  a  legacy,  or  to  enforce  a  testamentary  burden,  as  well 
as  to  a  creditor  in  the  strict  sense  of  the  word. 


b.    Methods  Applicable  for  Limiting  Heirs'  Liability. 

aa.    General  statement, 

538.  An  heir  is  entitled  to  the  privilege  of  limiting  his  lia- 
bility to  the  value  of  the  estate,  or  to  the  value  of  the  benefit 
received  by  him,  unless  such  privilege  has  been  forfeited  by 
certain  acts  or  omissions  described  below  (534). 

An  heir  who  has  not  forfeited  the  privilege   can  limit  his 

'  A  peculiar  liability  also  arises  as  regards  such  of  the  members  of  the 
family  of  the  deceased  as  belong  to  his  household  at  the  time  of  his  death;  these 
persons,  in  the  absence  of  a  contrary  testamentary  disposition,  are  during 
the  first  thirty  days  after  the  death  of  the  deceased  entitled  to  be  main- 
tained in  the  same  manner  as  they  were  maintained  by  the  deceased, 
and  to  use  the  dwelling-place  of  the  deceased  and  the  household  articles 
contained  therein.    This  right  is  called  B,echt  des  dreissigsten— B.G.B.  1969. 
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liability  and  that  of  Ms  co-heirs  to  the  extent  mentioned  above 
by  doing  any  of  the  following  acts  : 

(1)  by  filing  an  inventory  of  the  estate  with  the  Competent 
Probate  Court  (534)  ^  ; 

(2)  by  having  the  estate  wound  up  by  an  administrator 
appointed  by  the  Competent  Probate  Court  {Nachlassverwaltung) 
(535) ; 

(3)  by  having  the  estate  wound  up  in  bankruptcy  (536). 
Where  the  value  of  the  estate  is  too  small  for  administration 

or  bankruptcy  proceedings,  an  heir,  who  has  not  forfeited  the 
privilege,  can  limit  his  liability  as  regards  any  particular  judg- 
ment creditor  by  surrendering  to  him  all  benefits  received  out  of 
the  estate  to  the  extent  of  the  value  of  such  creditor's  claim. 
A  person  entitled  to  a  compulsory  portion,  or  to  a  legacy  or  to 
the  enforcement  of  a  testamentary  burden,  has  no  claim  in 
such  a  case,  unless  he  can  show  that  his  claim  would  be  satisfied 
if  the  estate  were  to  be  wound  up  in  bankruptcy — B.G.B.  1975, 
1976,  1982,  1988  (2),  1990-1992,  2013,  2063  (1) ;  K.O.  107. 

bb.  Forfeiture  ofjprivilege  of  limitatimi  of  liability. 

534.  The  privilege  of  limitation  of  liability  is  forfeited  by  any 
heir  who  does  not  comply  in  the  prescribed  manner  with  an 
order  of  the  Court,  obtained  on  the  application  of  a  creditor  of 
the  estate,  to  take  and  file  in  the  prescribed  manner  a  statement 
of  the  assets  and  liabilities  of  the  estate  (called  the  inventory) 
within  a  specified  time  ^  (called  the  '  inventory  period ' — Inven- 
tarfrist). 

The  following  rules  apply  as  regards  the  right  to  obtain 
an  order  to  file  and  make  an  inventory,  and  the  effects  of  such  an 
order : 

(1)  the  right  of  a  creditor  of  the  estate  to  obtain  the  order 
cannot  be  exercised,  and  the  order,  if  obtained,  is  inoperative 
while  the  estate  is  under  the  management  of  an  administrator, 
or  is  being  administered  in  bankruptcy,  or  after  the  termination 

'  Such  an  inventory  creates  a  presumption  as  between  the  heirs  and  the 
creditors  of  the  estate  as  to  the  estate  not  comprising  any  objects  other  than 
those  set  out  therein — B.G.B.  2009. 

'  As  to  the  length  of  the  period  see  B.G.B.  1995-1997. 
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of  bankruptcy  proceedings  by  the  distribution  of  the  estate  or 
the  payment  of  a  composition ;  the  applicant  must  produce 
prima  facie  evidence  of  his  claim,  but  the  order  remains  valid, 
even  if  the  claim  proves  to  be  unfounded — B.G.B.  1994,  2000 ; 

(2)  if  the  heir  whom  the  order  concerns  dies  before  the  lapse 
of  the  inventory  period,  the  period  is  extended  as  to  each  heir 
of  such  heir  to  the  end  of  the  period  during  which  he  may 
disclaim  his  right  of  inheritance  (522) — B.G.B.  1998; 

(3)  if  the  heir,  whom  the  order  concerns,  is  under  parental 
power  or  under  guardianship,  a  notification  of  the  order  must  be 
sent  to  the  Guardianship  Court — B.G.B.  1999  ; 

(4)  if  the  heir,  whom  the  order  concerns,  has  already  volun- 
tarily taken  and  filed  an  inventory  in  the  prescribed  manner  it  is 
a  sufficient  compliance  with  the  order  to  request  the  Court  to 
refer  to  such  inventory— B.G.B.  1993,  2004 j 

(5)  if  the  heir,  whom  the  order  concerns,  makes  an  application 
to  the  Court  for  an  order  directing  a  public  official  or  notary  to 
take  and  file  an  inventory,  such  application  is  deemed  a  sufficient 
compliance  with  the  order — B.G.B.  2003  ; 

(6)  the  taking  and  filing  of  an  inventory  by  one  of  several 
co-heirs  enures  to  the  benefit  of  the  others  excepting  such  of 
them  as  have  previously  forfeited  their  privilege  of  limitation 
of  liability  2— B.G.B.  2063  (1) ; 

(7)  the  heir,  whom  the  order  concerns,  forfeits  his  privilege 
of  limitation  of  liability  in  any  of  the  following  events : 

(a)  if  he  does  not  make  and  file  the  inventory,  or  otherwise 
comply  with  the  order,  within  the  inventory  period  or  within 
such  extended  time  as  may  under  the  special  circumstances  be 
allowed— B.G.B.  1994  (1),  1995-1997; 

(b)  if  he  wilfully  brings  about  the  incompleteness  of  the 
statement  of  assets  or  if,  with  intent  to  injure  the  creditors,  he 
causes  any  non-existing  liability  to  be  included  in  the  statement 
of  liabilities— B.G.B.  2005  (1)^; 

'  As  to  persons  taking  several  shares  in  the  same  estate  by  separate  titles 
see  B.G.B.  2007  ;  as  to  the  cases  in  which  the  husband  of  a  wife  entitled  as 
heiress  must  concur  in  the  making  of  an  inventory  see  B.G.B.  2008. 

=  If  the  incompleteness  of  the  inventory  is  not  intentional  the  heir  may  be 
ordered  to  complete  his  statement  within  a  specified  further  time— B.G.B. 
2005  (2).  Any  creditor  of  the  estate  may  require  the  heir,  whom  the  order 
concerns,  to  make  a  sworn  statement  as  to  the  accuracy  and  completeness  of 
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(c)  if  lie  refuses  to  give,  or  wilfully  delays,  any  information 
required  by  any  public  official  ordered  to  take  the  inventory 
by  the  Court  (see  rule  (5)  above)— B.G.B.  2005  (1) ; 

(d)  the  forfeiture  of  the  privilege  of  limitation  of  liability 
operates  as  between  the  heir  whom  the  order  concerns  and  the 
creditors  of  the  estate,  but  does  not  prevent  him  from  claiming 
limited  liability  as  between  himself  and  his  co-heirs — B.G.B. 
2063  (2). 

ee.   Appointment  of  an  administrator. 

535.  In  so  far  as  the  privilege  of  limitation  of  liability  under 
the  rules  mentioned  above — 534,  is  not  forfeited,  the  heirs  may  on 
their  joint  application,  at  any  time  before  the  partition  of  the 
estate,  obtain  an  order  from  the  Competent  Probate  Court  for 
the  administration  of  the  estate  by  an  administrator  ^ — B.G.B. 
1981  (1),  2013,  2062. 

The  effects  of  such  an  order  are  determined  by  the  following 
rules : 

(1)  the  heirs'  liability  becomes  restricted  to  the  value  of  the 
estate— B.G.B.  1975 ; 

(2)  the  powers  of  management  and  disposition  over  the  estate 
pass  from  the  heirs  to  the  administrator — B.G.B.  1984  (1)  ^j 

(3)  no  action  can  be  brought  and  no  judgment  enforced 
against  the  heirs  in  respect  of  the  liabilities  of  the  estate,  and  all 
proceedings  must  be  taken  against  the  administrator ;  the  heirs' 
judgment  creditors  cannot  enforce  their  rights  against  the  estate 
in  any  way— B.G.B.  1984  ^ ; 

(4)  the  rights  and  liabilities  of  the  heirs,  in  respect  of  their 
management  prior  to  the  date  of  the  order,  are  determined  as 

the  inventory  as  originally  filed,  or  subsequently  amended ;  if  the  heir 
refuses  to  make  such  sworn  statement,  he  forfeits  the  privilege  of  limitation 
of  liability  as  regards  the  claim  of  the  creditor  by  whom  the  application  is 
made— B.G.B.  2006. 

'  The  Court  may  decline  to  make  the  appointment  or  may  rescind  the 
appointment  if  the  assets  are  insufficient  for  the  payment  of  costs — ^B.G.B. 
1982, 1988  (2) ;  in  either  ease  the  heir  may,  as  mentioned  above,  limit  his 
liability  by  surrendering  the  estate  to  the  judgment  creditors. 

'  The  order  must  be  publicly  advertised  ;  any  third  party  dealing  with  the 
heirs  is  protected  if  ignorant  of  the  order  ;  if  such  dealings  take  place  after 
the  publication  of  the  order  such  a  party  must  prove  his  ignorance — B.G.B. 
1983,  1984  (1) ;  K.O.  7,  8. 

3  As  to  the  effect  of  the  order  on  rights  of  set-off  see  B.G.B.  1976,  1977. 
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follows  :  in  respect  of  the  period  preceding  the  acceptance  of  the 
inheritance  the  rules  as  to  voluntary  services  (301)  apply;  in 
respect  of  the  period  from  the  date  of  such  acceptance  down  to  the 
date  of  the  order  the  rules  as  to  mandate  (232)  apply ;  the  heirs 
are  entitled  to  be  reimbursed  out  of  the  estate  for  all  outlay  incurred 
in  the  discharge  of  the  liabilities  of  the  estate,  in  so  far  as  they 
can  prove  that  under  the  circumstances  they  were  entitled  to 
assume  the  solvency  of  the  estate  *— B.G.B.  1978,  1979  ; 

(5)  the  administrator  appointed  by  the  Court  is  not  bound 
to  accept  the  office;  if  he  accepts  the  office  he  is  entitled  to 
reasonable  remuneration  ;  he  is  in  the  legal  position  of  a  curator 
and  responsible  to  the  heirs  as  such  ;  he  is  also  responsible  to 
the  creditors  for  any  damage  arising  by  reason  of  any  default 
on  his  part— B.G-.B.  1981  (3),  1985(2),  1987; 

(6)  the  administrator  has  to  manage  the  estate,  discharge  the 
liabilities,^  and  pay  the  surplus  to  the  heirs.  Where  the  claim 
of  any  particular  creditor  is  disputed  the  distribution  need  not 
be  delayed,  if  sufficient  security  is  given  to  the  creditor — B.G.B. 
1985  (1),  1986  (2). 

dd.  Administration,  in  bankruptcy. 

538.  In  any  case  in  which  the  value  of  the  estate  is  insufficient 
for  the  discharge  of  the  liabilities,  excluding  legacies  and 
testamentary  burdens  but  including  compulsory  portions,  it  is  the 
duty  of  the  heirs  or  of  the  administrator  to  petition  for  adminis- 
tration in  bankruptcy ;  any  heir  or  administrator  who  is  aware, 
or,  by  the  application  of  proper  diligence,^  would  have  become 
aware  of  such  insolvency,  and  fails  to  comply  with  such  duty,  is 
liable  in  damages  to  the  creditors— B.G.B.  1980,  1985  (2). 

An  order  for  administration  in  bankruptcy  has  the  same  effect 
as  regards  the  liability  of  any  heir  who  has  not  forfeited  his 
privilege  of  limitation  of  liability,  as  an  order  for  administration 
by  an  administrator— B.G.B.  1975,  2013.2 

*  There  is  no  distinction  in  this  respect  between  ordinary  liabilities  on  the 
one  hand,  and  legacies,  testamentary  burdens,  and  compulsory  portions  on 
the  other,  but  any  payments  made  to  legatees,  &e.  may,  subject  to  certain 
restrictions,  be  recovered  from  the  recipients  in  the  event  of  the  estate  proving 
insolvent— K.O.  222. 

*  As  to  his  duty  in  case  of  the  insolvency  of  the  estate  see  536. 

'  The  failure  to  advertise  for  creditors  is  as  a  general  rule  deemed  an 
omission  of  proper  diligence — B.G.B.  1980  (2). 

^  Administration  in  bankruptcy  may  be  ordered  on  the  petition  of  any 
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The  following  classes  of  claims  provable  in  the  bankruptcy 
proceedings  rank  behind  other  classes ;  as  between  themselves 
they  rank  in  the  order  in  which  they  are  enumerated  : 

(1)  interest  on  certain  specified  classes  of  debts ; 

(2)  fines  due  from  the  deceased ; 

(3)  liabilities  arising  under  acts  inter  vivos  of  a  purely  volun- 
tary kind ; 

(4)  compulsory  portions ; 

(5)  legacies  and  testamentary  burdens — K.O.  236  (2). 

If  the  bankruptcy  is  terminated  by  the  distribution  of  the 
estate,  or  by  the  payment  of  a  composition,  the  heirs,  in  so  far 
as  they  have  not  forfeited  their  privilege  of  limitation  of  liability, 
may  meet  an  action  brought  by  a  creditor  by  proving  that  the 
estate  is  exhausted  by  the  distribution,  or  by  the  payment  of  the 
composition,  or  by  surrendering  to  the  extent  of  the  value  of  such 
creditor's  claim,  in  accordance  with  the  rules  as  to  unjustified 
benefits  (298),  any  surplus  which  may  have  remained;  but  they 
cannot  claim  credit  for  any  payment  made  in  satisfaction  of  any 
compulsory  portion,  legacy,  or  testamentary  burden,  after  the 
commencement  of  such  creditor's  action^ — B.G.B.  1989,  2000. 

ee.   Hxelusion  of  creditors. 

537.  The  creditors  may  be  required  by  public  citation  (Auf- 
gebot)  to  present  their  claims  within  a  specified  period,  and  any 
creditor  who,  without  belonging  to  one  of  the  excepted  privi- 
leged classes,^  does  not  present  his  claim  within  such  period,  is 
'  excluded '  from  the  division  of  the  estate,  with  the  result  that 
the  heirs  in  so  far  as  they  have  not  forfeited  their  privilege  of 

creditor  who  is  not  excluded  under  the  rules  stated  below  (537),  and  of  certain 
other  specified  classes  of  persons,  as  well  aa  on  the  petition  of  the  heirs  or  the 
administrator,  but  in  any  case  in  which  the  heir  has  forfeited  his  privilege  of 
limitation  of  liability  the  bankruptcy  proceedings  have  no  effect  on  his  personal 
liability— K.O.  217-220  ;  B.G.B.  2013.  As  to  the  limitation  of  liability  in 
a  case  where  administration  in  bankruptcy  is  refused  or  terminated  on  the 
ground  of  the  small  value  of  the  estate  see  533, 

'  Where  the  administration  in  bankruptcy  is  refused  or  terminated  by 
reason  of  the  small  value  of  the  estate,  the  heirs  can  limit  their  liability  in 
the  same  way  as  in  a  case  in  which  the  appointment  of  an  administrator  is 
refused  on  the  same  ground— 535  note  1— B.G.B.  1990,  1991. 

'  The  privileged  classes  include  any  creditor  entitled  to  a  secured  claim  or 
to  any  claim  arising  in  respect  of  a  compulsory  portion,  legacy,  or  testa- 
mentary burden— B.G.B.  1971,  1972. 
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limitation  of  liability^  may  meet  an  action  on  the  part  of  such 
a  creditor  in  the  same  way — mutatis  mutandis — as  they  may 
meet  an  action  brought  by  a  creditor  after  the  termination  of 
bankruptcy  proceedings — 536— B.G.B.  1973.2 

0:    Special  Rules  as  to  Liabilities  of  Co-heirs. 

538.  In  so  far  as  the  co-heirs  are  personally  liable  for  the 
liabilities  of  the  estate  they  are  on  principle  liable  jointly  and 
severally.  The  assignee  of  any  share,  as  regards  such  liability, 
steps  into  the  shoes  of  the  assignor.^ 

This  joint  and  several  liability  is  modified  by  the  following 
rules : 

(1)  before  the  partition  of  the  estate  a  co-heir,  who  has  not 
forfeited  the  privilege  of  the  limitation  of  liability  (533),  cannot 
be  made  personally  liable  for  the  debts  of  the  estate ;  a  co-heir, 
who  has  forfeited  such  privilege  can  be  made  personally 
liable  for  an  aliquot  part  of  the  debts  corresponding  to  his 
share  in  the  estate ;  a  creditor  of  the  estate  can,  before  partition, 
sue  the  co-heirs  jointly  and  enforce  the  judgment  against  the 
undivided  estate— B.G.B.  2059; 

(2)  after  the  partition  of  the  estate  each  of  the  co-heirs  may, 
as  a  general  rale,  be  sued  in  respect  of  the  whole  of  the  liabili- 
ties of  the  estate,  but  in  the  case  of  certain  classes  of  claims 
a  co-heir  may  be  sued  only  in  respect  of  an  aliquot  part  of  the 
claim  proportionate  to  his  share  in  the  estate ;  these  classes  of 
claims  are : 

{a)  claims  of  '  excluded '  creditors  or  creditors  treated  as  such 
(537),  or  of  legatees,  &c.,  who  have  not  presented  their  claims 
within  the  time  specified  in  a  public  citation ; 

{b)  claims  brought  forward  after  the  termination  of  the 
bankruptcy  of  the  estate  by  the  distribution  of  the  estate  or 
by  the  payment  of  a  composition  ^ — B.G.B.  2060 ; 

^  Unsecured  creditors  who  do  not  present  their  claims  within  five  years 
from  the  death  of  the  deceased  are,  as  a  general  rule,  treated  like  excluded 
creditors— B.G.B.  1974. 

'  If  the  assignor  is  liable  in  damages  for  negligence  in  the  management  of 
the  estate,  or  for  failure  to  petition  for  bankruptcy  proceedings,  such  liability 
is  not  discharged  by  the  assignment  of  his  share— B.G.B.  2036,  but  the 
purchaser  is  liable  in  any  event — see  B.G.B.  2382  (1). 

'  A  co-heir  who  is  sued  either  for  the  whole  claim  or  for  his  aliquot  pai-t 
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(c)  claims  which  have  not  been  sent  in  within  six  months 
after  the  date  of  a  public  notice  issued  by  the  co-heir/  and  of 
which  the  co-heir  was  not  aware  at  the  time  of  the  partition — 
B.G.B.  2061. 

d.  Dilatory  Fleas  available  in  Actions  against  Heirs. 

539.  An  heir  who  has  not  forfeited  the  privilege  of  limita- 
tion of  liability,  may  postpone  the  satisfaction  of  any  hability  of 
the  estate  during  a  period  of  three  months  after  the  acceptance 
of  the  inheritance,  but  not  beyond  the  date  of  the  taking  of  an 
inventory  of  the  estate ;  an  heir  who,  diiring  the  first  year 
after  the  acceptance  of  the  inheritance,  has  applied  for  the  issue 
of  a  public  citation  to  creditors,  may  postpone  the  satisfaction 
of  any  liability  of  the  estate  until  after  the  termination  of  the 
proceedings  commenced  by  such  public  citation. 

Where  a  '  curator  of  the  estate '  has  been  appointed  the 
periods  mentioned  above  run  from  the  date  of  his  appointment 
instead  of  running  from  the  date  of  the  acceptance  of  the  inheri- 
tance—B.G.B.  2014-2017, 

6.   Mutual  Eights  and  Duties  of  Limited  Heir 

AND    RbVEESIONARY    HeIE 

a.  General  statement. 

540.  As  mentioned  above — 494  sub  (3) — a  limited  heir  is, 
under  the  general  rule,  entitled  to  take  possession  of  his  share  in 
the  estate  as  if  he  were  an  absolute  heir ;  but  the  testator  may 
deprive  him  of  his  powers  of  management  and  disposition  by  the 
appointment  of  an  executor  with  full  powers  to  continue  during 
the  life  of  the  limited  heir— B.G.B.  2222. 

Even  where  this  precaution  is  not  taken,  the  reversionary  heir 
is,  as  a  general  rule,  protected  by  the  rules  stated  below — 541 
to  544. 

may  after  action  brought  adopt  one  of  the  methods  for  limiting  his  liability, 
unless  he  has  previously  forfeited  the  privilege. 

^  Such  a  notice  by  a  co-heir  must  be  distinguished  from  the  citation  issued 
by  the  Court ;  disregard  of  the  citation  brings  about  the  '  exclusion '  of  the 
creditor ;  disregard  of  the  notice  reduces  the  liability  to  an  aliquot  part  of 
the  claim. 
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Where  the  reversionary  heir  is  appointed  as  heir  of  so  much 
of  the  estate  as  may  be  left  on  his  coming  into  possession,  the 
limited  heir  has  free  power  of  disposition,  and  is  released  from 
the  ordinary  restrictions,  but,  in  the  event  of  his  making  any  gifts 
out  of  the  estate  otherwise  than  in  discharge  of  a  moral  duty  or 
in  compliance  with  the  rules  of  social  propriety,  or  of  his 
diminishing  the  estate  with  intent  to  injure  the  reversionary 
heir,  he  is  liable  in  damages — B.G.B.  2137,  2138. 

The  restrictions  and  obligations  imposed  on  the  limited  heir 
may  be  modified  or  excluded  by  the  testamentary  dispositions, 
except  in  so  far  as  the  contrary  appears  from  the  rules  stated 
below  ^ — B.G.B.  2136.  They  resemble  to  a  certain  extent  the 
restrictions  and  obligations  imposed  upon  a  usufructuary  ^  (360), 
but  it  must  not  be  forgotten  that  a  limited  heir  is  the  legal 
owner  of  the  objects  comprised  in  the  estate  or  in  his  share  thereof, 
whereas  a  usufructuary  is  merely  entitled  to  a  right  over  a  thing 
owned  by  another ;  in  some  respects  the  position  of  a  German 
limited  heir  bears  a  strong  resemblance  to  that  of  an  English 
legal  tenant  for  life  impeachable  for  waste. 

b.  Reversionary  Heir's  right  to  Inventory  of  Estate. 

541.  The  reversionary  heir  is  entitled  to  demand  the  taking  of 
an  inventory  in  the  prescribed  manner  at  the  cost  of  the  estate  ^. 
He  may  also,  at  his  own  cost,  employ  experts  to  examine  and 
report  on  all  immovable  and  movable  things  belonging  to  his 
share  of  the  estate.^  The  right  to  an  inventory  and  the  right  of 
examination  by  experts  cannot  be  modified  or  excluded  by  the 
testator— B.G.B.  2121,  2122,  2136. 

Where  the  reversionary  heir  has  reason  to  fear  that  his  rights 
will  be  materially  injured  by  the  management  of  the  limited 

'  A  testamentary  disposition  declaring  that  the  limited  heir  is  to  have  '  free 
disposition '  (/reie  Verfugung)  implies  that  he  is  not  to  be  bound  by  any 
restrictions  or  obligations  which  can  be  released  by  the  testator— B.G.B. 
2137  (2). 

*  Where  the  usufruct  of  a  share  of  the  estate  is  given  by  a  testator  the  usu- 
fructuary is  in  the  position  of  a  legatee,  whose  legacy  is  charged  on  the  share 
of  which  the  usufruct  is  given. 

'  The  expression  '  the  estate '  is  used  for  the  sake  of  brevity  ;  if  the  right 
of  the  reversionary  heir  refers  to  a  share  in  the  estate  an  inventory  of  the 
whole  estate  may  be  demanded  before  partition  ;  after  partition  the  inventory 
would  refer  to  the  share  apportioned  to  the  limited  heir. 

=  The  limited  heir  is  entitled  to  the  same  right— B.G.B.  2122. 

SCHtTSTEK  U    U 
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heir,  lie  is  entitled  to  demand  full  information  from  tte  limited 
heir  as  to  the  state  of  the  property  comprised  in  his  share  of  the 
estate— B.G.B.  2127,  2136. 

e.    Bight  of  Reversionary  Heir  as  to  Lodgment  of 
Securities,  &c. 

542.  The  limited  heir  is  bound  to  comply  with  any  demand  of 
the  reversionary  heir  requiring  him  to  lodge  with  a  public 
authority  (164)  all  securities  to  bearer,  and  all  securities  to  order 
indorsed  in  blank  comprised  in  his  share  of  the  estate,  or  to 
register  all  inscribed  securities  comprised  in  such  share  in  such 
manner  that  they  cannot  be  disposed  of  without  the  authoriza- 
tion of  the  reversionary  heir.  The  limited  heir  is  entitled  to 
retain  possession  of  all  coupons  and  dividend  warrants — B.G.B. 
2116-2118. 

Where  it  is  found  that  the  interests  of  the  reversionary  heir 
are  materially  endangered  by  the  misconduct  or  the  financial 
difficulties  of  the  limited  heir,  security  (87)  or  the  appointment 
of  a  Receiver  may  be  demanded  by  the  reversionary  heir  in  the 
same  way  as  in  a  case  where  the  interests  of  an  owner  are 
endangered  by  the  misconduct  or  financial  difficulties  of  a  usu- 
fructuary—360  sub  (3)— B.G.B.  2127-2129. 

d.  Restrictions  on  a  Iiimited  Heir's  Powers  of  Disposition. 

543.  The  following  rules  relate  to  the  powers  of  disposition  of 
the  limited  heir : 

(1)  any  disposition  made  by  the  limited  heir  relating  to  any 
immovable  or  to  any  right  affecting  any  immovable  ^  comprised 
in  the  reversionary  heir's  share  in  the  estate,  is  inoperative  in  so 
far  as  it  interferes  with  the  rights  of  the  latter — B.G.B.  2113  (1) ; 

(2)  any  gratuitous  disposition  on  the  part  of  the  limited  heir, 
or  any  disposition  on  his  part  made  for  the  purpose  of  performing 
the  promise  of  a  gift,  relating  to  any  objects  comprised  in  the 
reversionary  heir's  share  in  the  estate  is  inoperative,  except  in  so 

'  The  limited  heir  may  give  notice  to  a  debtor  claiming  the  repayment  of 
an  amount  secured  by  hypothecary  charge,  land  charge,  or  annuity  charge ; 
but  the  debtor  does  not  obtain  a  proper  discharge,  if  he  makes  such  payment 
to  him  without  the  authorization  of  the  reversionary  heir  ;  he  may  obtain 
such  discharge  by  lodgment  of  the  sum  claimed  by  the  limited  heir  with  a 
public  authority  for  the  joint  account  of  the  limited  heir  and  the  reversionary 
heir— B.G.B.  2114. 
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far  as  it  is  made  in  compliance  with  a  moral  duty  or  with  the 
rules  of  social  propriety— B.G.B.  3113  (2) ; 

(3)  a  disposition  on  the  part  of  a  judgment  creditor  of  the 
limited  heir  relating  to  any  object  comprised  in  the  reversionary 
heir's  share  is  inoperative  in  so  far  as  it  interferes  with  the 
right  of  the  latter— B.G.B.  2115  ^ ; 

(4)  where  a  Receiver  is  appointed  under  the  circumstances 
mentioned  above  (542),  the  limited  heir  is  deprived  of  all  powers 
of  disposition— B.G.B.  2129  (1) ; 

(5)  the  reversionary  heir  is  bound  to  give  his  authorization  for 
any  disposition  which  would  be  inoperative  without  such  authoriza- 
tion,  and  which  is  necessary  for  the  purposes  of  a  proper  adminis- 
tration of  the  estate  (e.  g.  for  the  purpose  of  raising  money  for 
the  discharge  of  the  liabilities  of  the  estate) — B.G.B.  2120 ; 

(6)  subject  to  the  rules  stated  above,  the  limited  heir  has  full 
power  of  disposition  over  the  property  comprised  in  the  rever- 
sionary heir's  share — B.G.B.  2112  ; 

(7)  any  third  party  who  deals  with  the  limited  heir  without 
notice  of  the  restrictions  as  to  his  disposing  capacity  can  avail 
himself  of  the  provisions  in  favour  of  persons  who  in  good  faith 
derive  title  from  persons  with  a  defective  title  (333).^  The 
restrictions  arising  on  the  appointment  of  a  Receiver  do  not 
become  operative  as  against  any  debtor  who  has  not  received 
notice  of  the  appointment— B.G.B.  2113  (3),  2129  (2). 

e.   Management  of  Property  subject  to  Bight  of 

Reversionary  Heir. 

544.  The  property  which  is  in  the  possession  of  the  limited 

heir  must  be  managed  in  accordance  with  the  ordinary  rules  of 

good  management  and  husbandry/  and  all  money  which,  accord- 

=>  Such  a  disposition  is  operative,  where  it  is  made  in  connexion  with  the 
enforcement  of  the  claim  of  one  of  the  creditors  of  the  estate,  or  of  a  person 
entitled  to  a  charge  over  one  of  the  objects  belonging  to  the  estate,  in  so  far  as 
such  charge  is  binding  on  the  reversionary  heir  as  well  as  on  the  limited 
heir— B.G.B.  2115. 

'  As  regards  interests  in  land  it  is  hardly  possible  that  a  third  party  js 
without  notice  of  the  restrictions,  as  the  Eegistrar  is  bound  to  register  the 
right  of  the  reversionary  heir  on  the  registration  of  the  right  of  the  limited 
heir— G.B.O.  52. 

1  Where  any  part  of  the  estate  is  used  for  the  purpose  of  producing  timber 
or  getting  minerals,  the  reversionary  heir  or  the  limited  heir  may  have  a 

uu3 
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ing  to  such  rules,  has  to  be  invested,  must  be  invested  in  trustee 
securities;  the  limited  heir  is  not  required  to  give  a  greater 
degree  of  diligence  than  the  diligence  which  he  gives  to  his  own 
afEairs  (148) ;  he  is  not  responsible  for  ordinary  wear  and 
tear;  he  is  not  as  a  general  rule  entitled  to  retain  the  benefit 
of  fruits  (77)  raised  contrary  to  the  rules  of  good  husbandry.  If 
he  has  used  any  object  belonging  to  the  estate,  for  his  own 
benefit,  he  must  account  for  its  value  on  the  termination  of  his 
right ;  he  has  power  to  grant  leases,  and,  on  the  termination  of 
his  right,  the  rights  of  the  lessees  are  similar  to  the  rights  of 
a  lessee  on  the  sale  of  the  tenement  leased  to  him  (215);  on  the 
termination  of  the  right  of  the  limited  heir,  he  or  his  heirs  must 
surrender  the  property  in  the  state  in  which  it  ought  to  be  if  it 
had  been  managed  continuously  in  accordance  with  the  rules 
stated  above,  and  to  render  an  account  of  the  management  of 
the  estate  if  required  to  do  so  by  the  reversionary  heir — B.G-.B. 
2119,  2130-2135. 

f.    Bights  of  Iiimited  Heir  as  to  Disbursements. 

545.  The  rules  on  this  subject  cannot  be  modified  by  the 
testator ;  they  provide  as  follows  : 

(1)  the  ordinary  costs  of  preservation  have  to  be  borne  by  the 
limited  heir; 

(2)  costs  extending  beyond  the  ordinary  costs  which  the 
limited  heir  reasonably  incurs  for  the  preservation  of  the  property 
may  be  defrayed  out  of  corpus ;  if  the  limited  heir  defrays 
them  out  of  his  own  means  he  or  his  estate  is  entitled  to  re- 
imbursement, when  the  reversionary  heir  comes  into  possession; 

(3)  any  other  outlay  charged  on  corpus  (e.g.  legacies,  testa- 
mentary burdens,  &c.)  is  dealt  with  in  the  same  way  as  the  outlay 
mentioned  sub  (2) ; 

(4)  if  the  limited  heir,  for  the  benefit  of  the  property,  incurs 
outlay  not  provided  for  by  the  foregoing  rules,  he  is  entitled  to 
re-imbursement  in  accordance  with  the  rules  as  to  voluntary 
services  (301) ;  he  is  also  entitled  to  the^"«««  tollendi — 144  sub  (9) 
— B.G.B.  2124-2126,  2136. 

scheme  drawn  up  at  the  cost  of  the  estate  fixing  the  mode  in  which  such 
purpose  is  to  be  carried  out,  and  this  scheme  may  from  time  to  time  be 
modified  in  accordance  with  altered  circumstances — B.G.B.  2123. 
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g.    Bights  and  Liabilities  of  Reversionary  Heir  on  the 
Termination  of  the  Interest  of  the  Limited  Heir. 

546.  On  the  termination  of  the  interest  of  the  '  limited  heir '  ^ 
the  reversionary  heir's  share  in  the  estate  becomes  vested  in  him, 
unless  he  disclaims  his  right  thereto  ^;  if  he  disclaims  his  share, 
then  in  the  absence  of  any  contrary  direction  in  the  testator's  will, 
it  goes  to  the  limited  heir  or  his  heirs  absolutely ;  the  mother  of 
a  'nasciturus'  who  is  still  unborn  on  the  termination  of  the 
interest  of  the  limited  heir  has  the  same  claims  as  to  mainten- 
ance during  her  confinement  as  the  mother  of  a  '  nasciturus ' 
who  becomes  entitled  on  the  testator's  death. 

A  reversionary  heir,  by  accepting  his  share  in  the  estate, 
becomes  personally  liable  in  respect  of  all  the  outstanding  lia- 
bilities of  the  estate,*  but  he  may  limit  his  liability  by  the 
same  methods  as  another  heir.  The  inventory  taken  by  or 
on  behalf  of  the  limited  heir  enures  to  the  benefit  of  the 
reversionary  heir.  The  limited  heir  on  the  termination  of  his 
right  is  released  from  his  personal  liability  in  respect  of  the 
habilities  of  the  estate,  except  in  so  far  as  the  reversionary 
heir  is  exempted  from  such  liability,*  and  except  as  to  any 
particular  liability  which  must,  as  between  the  reversionary  heir 
and  the  limited  heir,  be  borne  by  the  latter.  The  limited  heir 
or  his  heirs  may,  however,  if  he  has  not  forfeited  his  privilege  of 
limitation  of  liability,  refuse  to  discharge  any  liability,  in  so  far 
as  the  property  which  he  is  or  they  are  still  entitled  to  claim 
from  the  estate  is  insufficient  for  the  purpose — B.G.B.  2139- 
3146. 

>  The  termination  must  be  notified  by  the  limited  heir  or  his  heirs  to  the 
Competent  Probate  Court— B.G.B.  2146. 

2  The  right  of  disclaimer  may  be  exercised  at  any  time  after  the  testator's 
death— B.G.B.  2142  (1).  As  long  as  the  limited  heir  is  ignorant  of  the 
accrual  of  the  right  of  the  reversionary  heir  he  retains  his  power  of  dis- 
position—B.G.B.  2140.  „„X,O..D 

'  As  to  the  merger  of  claims  and  liabilities  see  B.G.B.  2143. 

•  Such  an  exemption  may  exist  where  legacies  and  burdens  are  chargeable 
exclusively  on  the  interest  of  the  limited  heir.  A  limited  heir  who  has 
forfeited  his  privilege  of  limitation  of  liability  may  be  liable  to  a  much  wider 
extent  than  a  reversionary  heir  who  is  entitled  to,  and  makes  use  of  that 
privilege. 


CHAPTER  VII :    SALE  OF  RIGHT  OF  INHERITANCE 

547.  As  mentioned  above  (529),  a  co-heir  may  sell  and  assign 
his  share  in  the  estate  of  the  deceased.  The  whole  estate  cannot 
be  assigned  by  the  heirs,  but  an  obligatory  agreement  may  be 
made,  by  which  the  heirs  jointly  agree  to  deliver  or  transfer  to 
the  purchaser  the  specific  objects  forming  part  of  the  estate. 
Such  a  transaction  is  called  Erbschaftskaitf,  and  may  refer  to 
objects  of  which  the  ownership  is  for  the  time  being  vested  in 
a  limited  heir  as  well  as  to  objects  vested  in  possession;  the 
share  of  a  co-heir  may  also  be  the  subject  of  such  an  obligatory 
agreement. 

The  following  rules  apply  to  an  obligatory  agreement  of  the 
nature  described  above : 

(1)  it  is  inoperative  unless  made  by  public  act — 97 — B.G.B. 
2371; 

(2)  the  benefit  accruing  from  the  lapse  of  a  legacy  or  testa- 
mentary burden  or  from  the  satisfaction  of  the  'hotchpot  lia- 
bility '  of  any  co-heir  is,  in  the  absence  of  an  express  provision 
to  the  contrary,  deemed  to  be  included  in  the  sale — B.G.B. 
2372; 

(3)  where  the  share  of  any  co-heir  is  sold  by  such  an  obligatory 
agreement,  the  purchaser  is  not,  in  the  absence  of  an  agreement 
to  the  contrary,  entitled  to  any  other  share  in  the  estate  which, 
subsequently  to  such  sale,  becomes  vested  in  the  vendor  by  virtue 
of  any  reversionary  right,  or  by  reason  of  the  lapse  of  a  benefit 
given  by  the  testator  to  any  other  heir — B.G.B.  2373 ; 

(4)  The  vendors  are  bound  to  deliver  to  the  purchaser  all 
objects  comprised  in  the  estate  at  the  date  of  the  agreement, 
and  to  assign  all  claims  for  compensation  and  all  obhgatory 
rights  to  which  the  estate  is  entitled  at  that  date;  family 
portraits  and  family  papers  are  deemed  to  be  excluded  unless  the 
contrary  has  been  agreed  upon — B.G.B.  2373,  2374  ; 

(5)  if  the  vendors,  before  the  sale,  have  consumed  any  object 
comprised  in  the  estate,  or  have,  at  the  expense  of  the  estate. 
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gratuitously  conferred  any  benefit  on  any  third  party,  the  pur- 
chaser is  entitled  to  compensation  unless  he  made  the  purchase 
with  knowledge  of  the  facts ;  he  is  not  entitled  to  claim  compen- 
sation in  respect  of  any  diminution  of  the  value  of  the  estate 
due  to  any  other  causes — B.G.B.  2375  ^ ; 

(6)  each  vendor  warrants  his  absolute  title  to  the  share  sold 
by  him  and  his  freedom  from  restrictions,  as  well  as  the  freedom 
of  his  share  from  any  legacies  or  other  charges  not  disclosed  to  the 
purchaser ;  he  also  warrants  that  he  has  not  forfeited  the  privi- 
lege of  limitation  of  liability ;  in  other  respects  the  rules  as  to 
warranty  of  title  on  an  ordinary  sale — 187  sub  (1) — are  applied — 
B.G.B.  2376  (1)  j 

(7)  there  is  no  warranty  as  to  the  quality  of  the  objects 
comprised  in  the  estate — B.G.B.  2376  (2); 

(8)  the  purchaser,  as  between  himself  and  the  vendors,  has  to 
discharge  the  liabilities  of  the  estate  disclosed  to  him  at  the  time 
of  the  sale,  and  must  repay  to  the  vendors,  all  outlay  previously 
incurred  in  the  discharge  of  the  liabilities  for  which  he  is  respon- 
sible, and  all  necessary  outlay  previously  incurred  for  the  preser- 
vation of  the  estate  prior  to  the  sale ;  the  purchaser  must  also 
discharge  all  taxes  and  duties  payable  in  respect  of  the  estate, 
and  all  outgoings  usually  charged  on  corpus  ^ — B.G.B.  2378, 
2379,  2381 ; 

(9)  the  purchaser,  as  between  himself  and  the  creditors  of  the 
estate,  is  responsible  even  in  respect  of  such  claims  as  imder 
rule  (8)  are  chargeable  on  the  vendors ;  as  regards  limitation  of 
liability  the  purchaser  steps  into  the  vendor's  shoes  in  every 
respect— B.G.B.  2382,  2383 ; 

(10)  the  vendors  are  bound  to  give  notice  of  the  agreement 
to  the  Competent  Probate  Court;  if  notice  is  not  given  by  them 
or  by  the  purchaser  the  vendors  are  liable  in  damages  to  the 
creditors— B.G.B.  2384; 

(1 1)  if  the  purchaser  sells  the  benefit  of  the  agreement  to  a 
sub-purchaser  the  rules  relating  to  the  original  agreement  apply, 
mutatis  mutandis,  to  the  new  agreement — B.G.B.  2385  ; 

>  As  to  merger  of  claims  and  liabilities  see  B.G.B.  2377. 

'  The  ordinary  outgoings  usually  charged  to  income  are  borne  by  the 
purchaser  as  from  the  date  of  the  agreement,  and  he  is  also  entitled  to  the 
profits  as  from  that  date— B.G.B.  2380. 
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(12)  the  rules  relating  to  an  obligatory  agreement  for  the  sale 
of  the  objects  comprised  in  an  estate  or  in  the  share  of  any  co- 
heir apply,  mutatis  mutandis,  to  an  obligatory  agreement  pro- 
viding for  the  gift  of  the  objects  comprised  in  the  estate  or  of  a 
share  therein ;  the  person  to  whom  such  a  gift  is  promised  is 
not,  however,  entitled  to  compensation  in  respect  of  any  previous 
diminution  in  the  value  of  the  objects  comprised  in  the  agree- 
ment, and  no  warranty  of  title  is  implied;  if  any  defect  of 
title  has  been  fraudulently  concealed  the  promisor  is  liable  in 
damages— B.G.B.  3385  (2). 
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Abandoned  things  : 

assumption  of  possession  of,  373. 
Abstract  promise  : 

form  and  efifeet  of,  323.. 
Acceptance  : 

of  an  offer,  98. 

of  performance,  164. 

of  goods,  216. 
Accession  : 

loss  of  ownership  by,  400. 
Accessories  : 

definition  of,  63. 

rule  of  interpretation  as  to,  145. 

transfer  of  ownership  of,  392. 

rights  of  mortgagee  in  respect  of,  446. 

of  registered  ship,  how  far  affected 
by  right  of  pledge,  465. 
Account  stated. 

see  Mercantile  account  stated. 
Accounts  : 

duty  to  furnish,  how  interpreted, 
146. 

to  be  rendered  by  guardian,  571. 
Act-in-the-law : 

definition  of  term,  78. 
Aot-of-God : 

German  equivalent  of  term,  158. 
Actio  ad  supplendam  legitimam  : 

rules  of  Roman  law  as  to,  626. 
Actio  negatoria  : 

modem  equivalent  of,  410. 
Administration    of   estate    of    de- 
ceased person. 

see  Xistate  of  a  deceased  person. 
Adoption : 

statutory  requirements  as  to,  536. 

relationship  between  adopter  and 
adopted  child,  537. 

relationship  between  adopted  child 
and  its  kindred,  538. 

revocation  of,  538. 
Adults  under  guardianship : 

rules  as  to,  557. 
Advancement  of  children  : 

what  constitutes,  546. 
Aerial  navigation : 

right  of  landowner  to    object   to, 
how  far  available,  387. 
Affinity  •- 

relation   by  marriage,  how  consti- 
tuted, 530. 
Agency  : 

statutory,  84,  135,  154. 


Agency  :  ' 

definition  of  term,  115. 
created  by  act  of  parties,  116; 
for  undisclosed  principal  not  recog- 
nized by  German  law,  119. 
unauthorized,  consequences  of,  119. 

—  of  partner  for  firm,  52,  53. 

—  of  parent  for  infant  child,  550. 

—  of  guardian  for  ward,  566. 
effect  of,  121-124. 
termination  of,  124. 
revocation  of,  125. 

see  Statutory  agency. 
Agency  agreement : 
rights  and  duties  of  principal  and 

agent  under,  269,  270. 
effect  of  principal's  or  agent's  death, 
270. 
Agent :  see  Mercantile  agent. 
Agreement  : 
formation  of,  87,  97-99. 
rights  of  a  third  party  benefiting 

by,  140. 
real,  distinguished  from  obligatory, 
368. 
Aleatory  agreements  : 
characteristics  of,  311. 
Alienation  : 

restraints  on,  effect  of,  100. 
Aliens  : 
disabilities  of,  19. 
marriage  of,  in  Germany,  480. 
appointment  of  guardians  for,   in 
Germany,  560. 
Alluvion  : 

effect  of,  395. 
Animals : 

liability  for  damage  done  by,  346. 
Annuity  agreements  : 
nature  of,  315. 
Annuity  charge  : 
definition  of,  437. 

distinguished  from  perpetual  charge 
securing  periodical  payments,437, 
438. 
Appointment : 
power  of,  created  by  will,  rules  as 
to,  616. 
Apportionment : 
of  income  between  parties  succes- 
sively entitled  to  property,  65. 
Apprentices : 
employers'  duties  as  to,  264. 
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Assent : 

meaning  of  term,  127. 
Assignment  of  rights : 

in  what  cases  prohibited,  194. 

form  and  eflfect  of,  194-196. 

in  partnership,  how  far  permitted, 
307. 
Assistance  :  see  Maritime  salvage. 
Assistant  guardian  : 

when  appointed,  550. 
Associations : 

liabilities  of,  for  acts  of  agents,  157. 
Attestation : 

public,  of  documents,  91. 
Auction : 

biddings  at,  legal  effect  of,  98. 
Author  : 

right  of,  to  remuneration,  291. 

duties  as  to  work,  293. 
Authority : 

warranty  of,  121. 

Bailment : 
nature  of  agreement,  297,  299. 
where  bailed  objects  are  stocks  and 
shares,  301. 
Bankruptcy : 
general  effect  of,  23. 
effect  of,  as  to  voluntary  gifts,  234. 
of  partner  in  a  firm,  effect  of,  308. 
administration  of  the  estate  of  a  de- 
ceased person  in,  653. 
Bastard : 
belongs   to   his   mother's   kindred, 

532. 
father's  liability  as  to  maintenance 

of,  542. 
mother's  claim  against  father  of,  543. 
not    subject    to   ordinary  parental 
power,  550. 
Bearer  : 
classification  of  instruments  to,  200. 
legal  characteristics  of  obligations 

to,  329,  330. 
certificate  of  land   charge  may  be 
issued  to,  441. 
Beneficium  competentiae  : 
how  far  recognized  in  German  law, 
232. 
Beneficium  excussionis  : 

when  available  for  surety,  318. 
Beneficium  inventarii : 

German  equivalent  of,  576. 
Betrothal : 
legal  effect  of,  479,  480. 
Betting  agreement : 
effect  of,  311. 
Bigamy  : 
re-marriage  of  party  to  void  mar- 
riage before  decree  of  nullity  con- 
stitutes, 483. 


Bigamy  : 

is  a  ground  of  divorce,  526. 
Bill  of  exchange : 

negotiability  of,  199. 

essential  characteristics  of,  327-329. 
Bill  of  lading : 

negotiability  of,  199. 

essential  characteristics  of,  285, 286. 
Birth: 

what  constitutes,  18. 
Boni  mores  : 

definition  of,  99. 
Books  of  account : 

mercantile  traders  and  partnerships 

bound  to  keep,  52. 
Bottomry  bond  : 

negotiability  of,  199. 

anomalous  nature  of  rights  conferred 

by,  461. 
Boundaries  : 

adjoining  owners'  mutual  rights  as 

to,  389. 
Breach  of  promise  of  marriage  : 

remedies  available  on,  479,  480. 
Brokerage  agreements : 

rules  as  to,  278,  279. 
Brokers  : 

classification  of,  278. 
Building  rights  : 

heritable,  nature  of,  411,  412. 
Buildings  : 

collapse  of,  liability  for  damage  done 
by,  347. 

overlapping,  neighbours'  rights  as 
to,  388. 

restrictive  covenants  as  to,  can  be 
made  to  run  with  the  land,  418. 
Burdens  : 

gifts  inter  vivos  subject  to,  rules  as 
to,  235. 

testamentary,  rules  as  to,  619. 


Capacity  : 
general  rules  as  to,  19. 
of  corporations,  36. 
as  to  commission  of  unlawful  acts, 

rules  as  to,  835. 
testamentary,  rules  as  to,  598,  599. 
Carriage  of  goods : 
consignee's  rights  as  to,  285-287. 
documents  as  to,  285. 
sub-contractor's  liability  as  to,  288. 
circumstances  excluding  liability  as 
to,  288. 
Carriers : 
general  principles  as  to  liability  of, 

158. 
damages  payable  by,  in  respect  of 
deterioration  or  loss  of  goods  or  of 
delay  in  delivery,  187,  188. 
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Carriers : 

duties  of,  as  to  dispatch  and  safety 
of  goods,  286,  287. 

right  of,  to  carriage  or  freight,  286. 

right  of  pledge  exercisable  by,  290. 
Caution : 

registration   of,    on   land   registry, 

effect  of,  380,  381. 
Cautionary    hypotheoaxy    charge : 

see  Hypothecary  charge. 
Certificate  of  charge  : 

tenor  and  effect  of,  441. 

proceedings  on  loss  or  defacement 
of,  442. 

right  to  delivery  of,  on  payment  of 
mortgage  debt,  452. 
Certificate  of  inheritance  : 

nature  and  effect  of,  687. 
Certificate  of  shipment : 

meaning  of  term,  285. 
Charge,  perpetual :    see    Perpetual 

charge. 
Charges  on  immovables : 

classification  of,  435. 

general  rules  as  to,  442-444. 

owner's,  nature  of,  445. 

collective,  meaning  of  term,  447. 

mortgagor's  right  to   redeem,  447, 
449. 

renunciation  of,  453,  454. 

discharge  of,  where  mortgagee  can- 
not be  found,  454. 

mortgagee's  remedies  in  respect  of, 
455-477. 

transfer  of,  457. 

extinction  of,  458. 
Chartered  societies  : 

rules  as  to,  38. 
Cheques  : 

law  as  to,  199,  326. 
Children : 

meaning  of  term,  when  used  in  a. 
will,  604. 
Codicil : 

not  recognized  in  German  law,  593. 
Cogent  ground  : 

meaning  of  term,  266. 
Co-heirs  : 

meaning  of  term,  576. 

mutual  rights  of,  646. 

liability  of,  special  rules  as  to,  655, 
656. 
Collective  charge  : 

meaning  of  term,  447. 
Commandite  company  : 

meaning  of  term,  45. 
Commandite  partnership  : 

meaning  of  term,  50. 

rights  of  partners  in,  804,  305. 
Commercial  register  : 

rules  as  to,  54. 


Conmiission  merchant : 

diligence  required  from,  281. 

right  of,  to  act  as  principal,  282. 

right  of  pledge  in  favour  of,  282. 
Commodatum  : 

German  equivalent  of,  264. 
Common  employment  : 

doctrine  of,  unknown   in  German 
law,  156. 
Commorientes : 

doctrine  of,  31. 
Communal  orphan  council : 

functions  of,  547,  558. 
Communication  : 

of  offer  and  acceptance,  how  effected, 
86,  87. 
Community     of     goods     between 
spouses : 

classification  of  types  of,  510. 

general,  rules  as  to,  511-516. 

when  continued  between  surviving 
spouse  and  issue,  517-520. 
Community  of  income  and  profits 
between  spouses : 

rules  as  to,  521,  522. 
Community  of  movables  between 
spouses  : 

rules  as  to,  523. 
Community  of  ownership  : 

general  rules  as  to,  359. 

mutual  rights  of  participants,  860, 
387. 
Company  : 

limited  by  shares,  German  equiva- 
lent of,  43. 
Compensation : 

meaning  of  term,  184. 

nature  of,  in  respect  of  damage  in- 
flicted by  unlawful  act,  338. 

in  cases  of  defamation,  340. 

in  cases  of  seduction,  341. 

in   cases   of  breach  of  promise  of 
marriage,  479. 
Competition  :    see  Unfair  competi- 
tion. 
Component  part  : 

meaning  of  term,  62. 
Compromise  : 

effect  of,  183. 
Compulsory  insurance : 

summary  of  statutes  as  to,  344. 
Conxpulsory  portion  : 

meaning  of  term,  578. 

persons  entitled  to,  627. 

computation  of,  628,  629. 

right  to,  under  what  circumstances 
forfeited,  631,  632. 

burden  of,  how  apportioned,  633, 634. 
Condition  : 

meaning  of  term,  101. 

impossible,  111. 
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Condition  : 

necessary,  HI. 

precedent,  subsequent,  111. 

protestative,  111. 

unreal,  111. 

effect  of  unlawful  interference  with 
fulfilment  of,  114. 

distinguished  from  warranty,  212. 
Conflict  of  laws  : 

as  to  validity  of  marriage,  490. 

as  to  effects  of  marriage,  495. 

as  to  matrimonial  regime,  498. 

as  to  divorce,  524,  525. 

as  to  legitimation,  535. 

as  to  adoption,  538. 

as  to  maintenance  of  kindred,  542. 

as  to  claims  against  father  of  ille- 
gitimate child,  543. 

as  to  parental  power,  544. 

as    to   devolution    of  property  on 
death,  582-585. 
Conjugal  community  : 

definition  of  term,  492. 
Consignee  : 

rights  of,  against  carrier,  285. 
Continued  community   of   goods  : 
see  Community  of  goods  between 
spouses. 
Contra  bonos  mores  : 

meaning  of  expression,  101. 
Contract  of  inheritance  : 

nature  of,  622. 

form  of,  623. 

effect  of,  623,  624. 

revocation  of,  624. 
Contracts  uberrimae  fldei  : 

German  equivalent  of,  211. 
Contribution  : 

as  between  co-sureties,  820. 
Contribution  to  periodical  : 

mutual  rights  of  author  and  pub- 
lisher as  to,  297. 
Contributory  default : 

effect  of,  154. 
Conveyance  by  agreement  : 

meaning  of  term,  392. 
Co-operative  societies  : 

German  law  as  to,  47. 
Co-ow^nership  : 

Jiow  constituted,  208,  387. 

see  Community  of  ownerships. 
Copyright  : 

German  law  as  to,  71,  72. 
Corporation  : 

capacity  of,  36. 

primary  agents  of,  who  are,  36. 

directorate  of,  powers  of,  39. 
Corporation  sole  : 

non-existent  in  German  law,  33, 
Correal  obligation  : 

meaning  of  term,  204u 


Co-sureties  : 

contribution  as  between,  320. 
Criminal  punishment : 

effect  of,  on  personal  status,  22. 
Curator : 

when  appointed,  559. 

—  absentis,  560. 

—  ventris,  560. 
Currency : 

rule  of  interpretation  as  to,  145. 
Custody  of  children  : 

after  divorce  of  parents,  528. 

during  marriage  of  parents,  551. 
Customary  law  : 

how  far  applied,  5. 


Damages,  pecuniary : 

when  awarded,  185. 

when  recoverable  in  respect  of  phy- 
sical pain  or  mental  suffering,  186. 

measure  of,  187. 

see  Compensation. 
Deaf  and  dumb  persons : 

rules  as  to  liability  of,  152,  336. 

appointment  of  curatol"  for,  559. 
Death : 

judicial  declaration  of,  29. 

proof  of,  29. 

of  partner,  effect  of,  307. 

effect  of  declaration  of,  on  re-mar- 
riage of  spouse,  486. 
Debenture  : 

German  equivalent  of,  441,  442. 
Declaration  of  intention  : 

meaning  of  term,  80. 

form  of,  89-91. 

not  intended  seriously,  effect  of,  93. 
Defamation  : 

when  ground  of  claim  for  compen- 
sation, 340. 

what   compensation   obtainable   in 
respect  of,  340. 

privilege  in  cases  of,  341. 
Default : 

negligent,  how  constituted,  151. 

wilful,  how  constituted,  151. 

contributory,  how  constituted,  154. 
Defective  title  : 

acquisition  of  ownership  notwith- 
standing transferor's,  393,  396. 
Degrees  of  kinship  and  affinity  : 

how  reckoned,  530. 
Depositum  irregulare : 

German  equivalent  of,  299. 
Dereliction  of  land : 

what  evidence  of,  required,  395. 
Descent  of  land : 

local  rules  as  to,  579. 
Diligence  : 

degrees  of,  151. 
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Diligence : 

what  degree  of,  required  from  com- 
mission merchant,  281. 
what  degree  of,  required  from  for- 
warding agent,  283. 
what  degree  of,  required  from  bailee, 

298. 
what  degree  of,  required  from  part- 
ner, 305. 
Siligentia  quam  suis : 
meaning  of  term,  152. 
Dipsomania  : 
effect  of,  on  capacity,  21 . 
appointment  of  guardian  in  case  of, 

557. 
Directorate  : 

of  incorporated  society,  39. 
of  share  company,  44. 
of  co-operative  society,  47,  48. 
of  mutual  insurance  society,  49. 
Distraint,   landlord's  right  of :   see 

Iiandlord's  right  of  pledge. 
Divorce : 

conflict  of  laws  as  to,  524,  525. 
grounds  of,  525,  526. 
effect  of,  526. 
Domestic  service  : 
State  legislation  as  to,  259. 
Domicil : 

German  rules  as  to,  27. 
Donatio  sub  modo : 
German  equivalent  of,  231. 
Draw^ee  and  Drawer  of  bill  of  ex- 
change : 
legal  position  of,  328. 
Drunkenness  :  see  Dipsomania,  In- 
toxication. 
Duress  : 

effect  of,  as  to  declaration  of  inten- 
tion, 110. 
effect  of,  as  to  marriage,  487. 


Earnest  money : 

effect  of  payment  of,  191. 
Emphyteusis : 

German  equivalent  of,  411. 
Estate  of  a  deceased  person  : 

vesting  of,  rule  as  to,  586. 

possession  of,  644. 

administration  of,  while  undivided, 
646. 

distribution  of,  647,  648. 

liabilities  of,  649. 

limitation  of  liability  in  respect  of, 
how  forfeited,  650-652. 

administration  of,  by  administrator 
or  in  bankruptcy,  652,  653. 

notice  to  creditors,  effect  of,  654. 
Estoppel : 

German  equivalent  of,  143,  361,  362. 


Exceptio  plurium  ooncubentium : 

when  available,  582. 
Exchange  : 

rules  as  to,  223. 
Executors  : 

nature  of  office  of,  distinguished 
fi'om  that  of  English  executors, 
577. 

appointment  of,  how  effected,  620. 

functions  of,  641-644. 

see  Certificate  of  Inheritance. 
Exheredatio : 

in  ordinary  cases,  631,  632. 

bona  mente,  632. 
Extravagance : 

as  ground  of  appointment  of  a  guar- 
dian, 557. 

Factories : 

liability  for  accident  in,  344. 
Factory  Acts : 

rules  of  German  law  carrying  out 
objects  of,  259. 

see  Services,  agreement  for. 
Family  council : 

constitution  and  functions  of,  558. 
Family  name  : 

right  to,  generally,  69. 

of  married  women,  rules  as  to,  493. 

of  divorced  women,  rules  as  to,  528. 

of  illegitimate  children,  rules  as  to, 

544. 
Farm  stock  : 

rules  as  to,  242. 
Faulty  possession : 

meaning  of  term,  372. 
Fiduciary  vendor  : 

when  allowed  to  purchase  for  his 
own  account,  211. 
Finder  of  lost  objects  : 

rights  of,  362,  363. 
Firm  name  : 

right  to,  51,  69. 
Fixtures  : 

ownership  of,  401. 
Forwarding  agent  : 

diligence  required  from,  283. 
Foundation,  incorporated. 

rules  as  to,  41. 
Foundation  fund  : 

meaning   of   term   in  rules  as  to 
mutual  insurance  societies,  49. 
Fruits : 

falling  on  neighbours'  land,  rights 
as  to,  388. 
Fruits  and  profits : 

meaning  of  term,  64. 

possessors'  rights  in  respect  of,  as 
against  true  owner,  4()7. 
Fungibles : 

meaning  of  term,  61. 
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Fungibles  : 
bailment  of,  rules  as  to,  299. 

G-aming  transactions : 
effect  of,  100,  137,  311. 
G-eneral  average  : 
rules  as  to,  361. 
Generically  defined  thing  : 
sale  of,  rules  as  to,  217. 
Gifts  inter  vivos  : 
comparison  between  German  and 

English  law  as  to,  229-281. 
rules  as  to,  231-234. 
restoration  of,  after  breach  of  agree- 
ment to  marry,  480. 
restoration  of,  after  divorce,  529. 
Good  faith  : 
rules  as  to,  104,  144. 
Goods : 
acceptance  of,  by  purchaser,  effect  of, 

218. 
duties  of  commission  merchant,  as 

to,  281. 
acceptance  of,  by  consignee,  effect  of, 

288. 
dispai-agemeut  of,  when  actionable, 

343. 
Guarantee : 
rules  as  to,  317-322. 
given  for  limited  time,  effect  of,  321. 
whether    terminated    by  death  of 

surety,  322. 
Guardian  : 
when  appointed,  557. 
how  selected,  561-563. 
duty  of  person  appointed  to  accept 

office,  564. 
rights  and  duties  of,  565-568. 
vacation  of  office  of,  570. 
termination  of  guardianship,  571. 
Guardianship  Court : 
control  of,  as  to  management  of  mar- 
x'ied  women's  property,  501,  512. 

—  as  to  exercise  of  parental  power, 
553. 

—  as  to  guardianship,  558. 

Hague  Convention  : 
as  to  marriage,  480,  490. 
Heirs  : 
meaning  of  term,  581,  582. 
accrual  of  rights  of,  586. 
acceptance  and  disclaimer  of   in- 
heritance by,  638-640. 
claims    of,   against    person    taking 

possession  of  estate,  644-646. 
distribution  of  estate  among,  647. 
liabilities  of  estate,  how  borne  by, 
648-656. 
see  Certificate  of  inheritance,  Xiimi  ted 
heir.  Reversionary  heir.   Statu- 
tory heirs.  Substitutional  heir. 


Heredes  sui : 

rights  of,  in  Boman  law,  626. 
Heritable  building  right : 

meaning  of  term,  412. 
Hire-purchase  agreement : 

equivalent  of,  in  German  law,  223. 
Hiring  agreement :  see  Iietting  and 

hiring  agreement. 
Holder,  lawful : 

what  constitutes,  198. 
Holograph  will  : 

rules  as  to,  599,  600. 
Horses  : 

sale  of,  rules  as  to,  218. 
Hotchpot : 

advances  to  be  brought  into,  590, 
621,  629-631. 
Husband : 

wife's  duty  of  obedience  to,  492. 

wife  is  agent  for,  in  household  mat- 
ters, 493. 

how  bound  to  maintain  wife,  494. 

may  determine  wife's  agreements 
for  personal  services,  494. 

rights  and  duties  of,  under  statu- 
tory regime,  500-508. 

rights  and  duties  of,  under  regime 
of  community  of  goods,  512-514. 
Hypotheoa : 

compared  with  charge  on  immov- 
ables, 436. 

how  distinguished  from  pledge,  459. 
Hypothecary  charge : 

meaning  of  term,  436. 

rules  as  to,  438,  439. 

cautionary,  definition  of,  440. 

see  Certificate  of  charge. 

Illegality  : 
effect  of,  99,  100. 

as  a  ground  for  claiming  return  of 
objects  previously  delivered,  353. 
Immaterial  objects  : 
rights  as  to,  71. 
Immorality : 
general  effect  of,  99,  101. 
effect  of,  as  to  claim  for  return  of  ob- 
objects  previously  delivered,  353. 
Immovables : 

general  rules  as  to  transactions  re- 
lating to,  369,  370. 
Impediments  to  marriage : 
classification  of,  482. 
public  severing,  what  are,  485,  486. 
private  severing,  what  are,  486, 487. 
hindering,  what  are,  488,  489. 
tabulated     statement      comparing 
German  and  English  law,  as  to, 
489,  490. 
Impossibility  of  performance : 
effect  of,  167-171. 
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Incorporated  foundations  : 
rules  as  to,  41. 
Incorporated  society : 
rules  as  to,  87-41. 
Incorporation : 
loss  of  identity  by,  401. 
Indirect  possession  : 
meaning  of  term,  372. 
how  transferred,  373. 
Indorsement : 
rules  as  to  instruments  passing  by, 

199. 
Infancy  : 
effect  of,  20. 

how  far  a  ground  of  excuse  for  the 
commission   of  an  unlawful  act, 
335. 
Infants  under  guardianship  : 
rules  as  to,  566-569. 
Infants  under  parental  power  : 
general  rules  as  to,  546-550. 
statutory  agency  for,  550. 
care  of  person  of,  551. 
rules  as  to  management  of  property 

of,  552-554. 
Inheritance  : 
meaning  of  term,  576. 
renunciation  of  right  to,  591. 
forfeiture  of  right  to,  592. 
acceptance  and  disclaimer  of,  638- 

640. 
sale  of,  undivided  share  in,  646. 
agreement  for  sale  of,  legal  charac- 
teristics of,  662-664. 
Injunctioli : 
right  to,  when  exercisable,  184. 
Innkeepers : 

liability  of,  rules  as  to,  158. 
Insanity  :  see  Mental  disease  or  dis- 
turbance. 
Inspection  : 

right  of,  how  exercisable,  77. 
Insula  in  flumiue  nata : 
ownership  of,  395. 
Insurance  : 
mutual,  rules  as  to  societies  for,  48. 
general  rules  as  to,  312,  313. 
marine,  rules  as  to,  313. 
claims  in  respect  of,  how  far  com- 
prised   in    mortgage    of  insured 
property,  446. 
see  Compulsoryinsurance,  Policy  of 

Insurance. 
Intention :    see   Declaration  of  in- 

tentioui 
Intentional  default : 
distinguished  from  wilful  default, 
151. 
Interest : 

compound,  how  far  prohibited,  100, 
104. 


Interest : 
at  a  rate  exceeding  six  per  cent., 
effect  of  promise  of,  on  right  of 
repayment,  104,  257. 
rules  of  interpretation  as  to  pay- 
ment of,  145,  256,  257. 
when  payable  by  purchaser  delay- 
ing completion,  214. 
right    of   partners    in    mercantile 
partnership,  as  to,  on  contribution 
to  partnership  capital,  306. 
Interim  guardian  : 
when  appointed,  559. 
Interpretation      of      Codes      and' 
Statutes : 
methods  of,  10-13. 

Interpretations  of  declarations  of 
intention  : 
general  rules  as  to,  104-108. 
as   to  performance  of  obligations, 
rules  as  to,  144-150. 
Intoxication  : 

effect  of,  on  liability,  152,  336. 
Inventor's  right : 
rules  as  to,  72-74. 
Inventory : 
duty  to  furnish,  how  interpreted, 

146. 
parent's    duty    to    furnish,   as   to 
children's  property   on    re-mar- 
riage, 553. 
guardian's  duty  to  furnish,  568. 
eifect  of  non-compliance  with  order 
to  furnish,  on  heir's  responsibility 
for  liabilities  of  estate,  650. 
right  of  reversionary  heir  to  claim, 
from  limited  heir,  657. 
Island : 
newly  formed,  ownership  of,  395. 
Issue  : 

testamentary  gift  to,  of  named  per- 
son, how  interpreted,  620. 

Joint  adventure  : 

whether,  constitutes    partnership, 
51. 
Joint  liabilities : 

presumption  as  to,  205. 

rules  as  to,  205-207. 
Joint  rights  : 

presumption  as  to,  207. 

rules  as  to,  208. 
Joint  share : 

in  a,  testator's  estate,  meaning  of 
term,  605. 
Joint  will  of  spouses  : 

rules  as  to,  593,  594. 

presumption  as  to  effect  of,  621. 
Judicial  penalties  : 

imposition    of,    when    authorized, 
191. 
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Judicial  separation  : 

grounds  for,  and  effects  of,  529. 
Juristic  person : 

meaning  of  term,  17,  32. 
Jus  tollendi  : 

rule  of  Interpretation  as  to,  147. 

lessee's,  242. 

possessor's,  on  being  ousted  by 
owner,  409. 

Kindred  : 

rules  as  to  degrees  of,  530. 

interpretation  of  term,  in  a  will,  604. 
Kinship  and  affinity : 

when  an  impediment  to  marriage, 
486,  489. 

Iiand  charge  : 

meaning  of  term,  436. 
Land  Registry : 

rules  as  to  establishment  of,  377. 

procedure  on  registration  of  rights 
in,  379,  380. 

entry  of  cautions  and  objections  in, 
effect  of,  380-382. 

effect  of  entries  in,  382. 

rectification  of,  rules  as  to,  383. 

presumption  as  to   mortgage  debt 

appearing  in,  438,  439. 
Iiandlord  and  tenant :  see  Iiease  of 

land. 
Iiandlord's  right  of  pledge  : 

rules  as  to,  245-247. 
Lapse  of  testamentary  gift : 

rules  as  to,  597. 

does  not  take  place  where  predeceas- 
ing descendant  leaves  issue,  597. 
Lapse  of  time : 

effect  of,  on  purchaser's  remedies, 
221. 
Lateral  support : 

right  to,  388. 
Lease  of  land : 

legal  nature  of,  237. 

maximum  duration  of,  239,  240. 

form  of,  240. 

lessor's  implied  duties,  241,  242. 

lessee's  implied  duties,  243-245. 

forfeiture  of,  rules  as  to,  250-251. 

effect  of  sale  of  leased  land  on, 
251-254. 

cannot  be  registered,  379. 
Legacy : 

meaning  of  term,  578,  611. 

benefit  of,  how  given,  611,  612. 

burden  of,  how  imposed,  613. 

general,  specific,  demonstrative, 
meaning  of  terms,  613-616. 

discretionary,  rules  as  to,  616. 

conditional,  rules  as  to,  618. 

reversionary,  rules  as  to,  618,  619. 


Legacy  : 
acceptance  and  disclaimer  of,  how 

effected,  640,  641. 
Legitim  : 
historical  statement  as  to  right  of, 

626,  627. 
Legitimacy  : 
of  children  of  void  or  voidable  mar- 
riage, when  recognized,  483,  484. 
presumption  as  to,  of  children  born 

in  wedlock,  531. 
Legitimation : 
by  subsequent  marriage  of  parents, 

rules  as  to,  532,  533. 
by  order  of  public  authority,  rules 

as  to,  533,  534. 
conflict  of  laws  as  to,  535. 
Letter  of  advice  : 
'  as  to  goods  carried  by  land,  rules  as 

to,  285. 
Letting  and  hiring  agreement : 
legal  character  of,  237. 
form  of,  240. 

implied  duties  of  parties  to,  241-245. 
remedies  of  parties  to,  247-251. 
Lex  Bhodia  de  jactu  : 

German  equivalent  of,  361. 
Liability  : 
absolute,   distinguished    from    lia- 
bility for  default,  151. 
circumstances  excluding,  152. 
contractual  modification  of,  153. 
for  default  of  others,  niles  as  to, 

154-157. 
transfer  of,  rules  as  to,  201-203. 
Libel :  see  Defamation. 
Lien  : 
rules  as  to  ordinary,  192. 
rules  as  to  mercantile,  192,  193. 
Light  and  air : 
rights  as  to,  390,  391. 
Limitation    of     actions :     see    Pre- 
scription. 
Limitation  of  liability : 
right  of  heir  to,  649. 
forfeiture  of  privilege  of,  rules  as 

to,  650-652. 
Limited  heir : 
meaning  of  term,  577. 
legal  nature  of  interest  of,  610." 
rights  of  reversionary  heir  as  to 
control  of  management  of  property 
by,  657-660. 
Limited  partnership  : 
rules  as  to,  45-47. 
Lis  pendens  : 

rules  as  to  effect  of,  162, 163. 
Loan : 
gratuitous,  of  things,  rules  as  to,  254. 
of  money  and  other  fungibles,  rules 
as  to,  265. 
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Iioan : 
by  mercantile  trader,  implied  term 

as  to  payment  of  interest,  256. 
Xiocatio,  conductio : 

German  equivalent  of,  238. 
Iiodgment  ■with,  public  authority  : 
of  money  or  securities,  rules  as  to, 
178-180. 
Iiost  ofajeots : 
rules  as  to,  143,  362,  363. 
Lottery  tickets : 
sale  of,  when  authorized,  312. 
Lunatics :   see  Adults  under  guar- 
dianship. 

Maintenance : 

right  to,  as  between  husband  and 
wife,  494,  527. 

of  children,  after  divorce  of  parents, 
rules  as  to,  528. 

right  to,  as  between  kindred,  539- 
542. 

right  of  illegitimate   child,  as  to, 
against  natural  father,  542,  548. 
Manager  of  limited  partnership : 

powers  of,  46. 
Mandate : 

rules  as  to,  270,  271. 
Mandatvun  credit! : 

Gterman  equivalent  of,  317. 
Marine  insurance : 

rules  as  to,  313,  314. 
Maritime  salvage : 

rules  as  to,  368,  359. 
Marriage  : 

effects  of,  23,  492-495. 

restraint  on,  effect  of,  101. 

promise  of,  remedies  on  breach  of, 
185,  479,  480. 

see  Matrimonial  r€gim.e. 
Marriage  brokage : 

agreements  as  to,  138. 
Marriage  ceremony : 

rules  as  to,  480-482. 

fatal  defects  in,  what  are,  485. 

see    Impediments     to      marriage, 
Nullity  of  marriage.  Voidability 
of  marriage : 
Marriage  contract : 

meaning  of  term,  509. 

form  and  effects  of,  509-511. 
Marriage  property  register  : 

effect  of  entry  in,  498,  508,  516. 
Marriage  settlement  : 

German  equivalent  of,  580. 
Married  women  :  see  Wife. 
Master      and      servant :      see   Ap- 
prentices, Mercantile  employees, 
Services,  agreement  for. 
Matrimonial  regime  : 

meaning  of  term,  495. 
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Matrimonial  regime  : 
mode  of  describing,  510. 
relation  of  statutory,  to  contractual, 

497,  498,  509. 
conflict  of  laws  as  to,  498, 
see  Husband,  'Wife,  Community  of 
goods  between  spouses,    Separa- 
tion of  goods. 
Memorandum  of  association : 
German  equivalent  of,  43. 
Mental  disease  or  disturbance  : 
effect  of,  on  liability,  152,  336. 
as  a  ground  of  divorce,  526. 
appointment  of  a  guardian  for  per- 
son affected  by,  557. 
Mental  infirmity : 
effect  of,  21,  557. 
Mercantile  account  stated ; 
effect  of,  330,  831. 
Mercantile  agent : 
diligence  required  from,  269. 
meaning  of  term,  279. 
general  rules  as  to,  279,  280. 
Mercantile  business  undertaking  : 
assumption    of    liabilities    of,    on 
transfer  of,  202,  203. 
Mercantile  employees : 
remuneration  of,  260. 
rights  of,  in  case  of  illness,  262,  268. 
must  refrain  from  competition  with 
master  while  employment  con- 
tinues, 265. 
rules  as  to  agreement  restraining 
competition  of,  after  termination 
of  agreement,  101,  190. 
Mercantile  guarantee  : 
special  rules  relating  to,  317,  319. 
Mercantile  order  to  pay  or  deliver  : 
rules  as  to,  199,  324-326. 
Mercantile  partnership  : 

rules  as  to,  302-307. 
Mercantile  promise  to  pay  or  de- 
liver : 

rules  as  to,  324-326. 
Mercantile  sale  : 
remedies  on  breach  of  agreement 

for,  187,  222. 
what  constitutes  acceptance  of  goods 

in  the  case  of,  218. 
Mercantile  trader : 
meaning  of  term,  24,  25. 
loan  by,  implies  stipulation  for  pay- 
ment of  interest,  256. 
Mercantile  transaction : 
meaning  of  term,  25. 
Minerals  : 

ownership  of,  387,  413,  414. 
Mines  : 

liability  for  accidents  in,  344. 
Misrepresentation  : 
effect  of,  generally,  109,  110. 
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Misrepresentation : 
as  a  ground  for  the  avoidance  of  a 

marriage,  487, 
Mistake : 

effect  of,  generally,  93-97. 
as  a  ground  for  the  avoidance  of  a 

marriage,  487. 
as  a  ground  for  the  avoidance  of  a 

testamentary  disposition,  596. 
Mora  aocipiendi  : 
meaning  of  term,  161. 
effect  of,  generally,  162. 
effect  of,  in  the  case  of  an  agree- 
ment for  work,  276. 
Mora  solvendi  : 
meaning  of  term,  and  effect  of,  160, 

161. 
effect  of,  in  the  case  of  a  reciprocal 
agreement,  174, 175. 
Mortgage  :  see  Charges  on  immova^ 

bles. 
Mortgage  Banks : 

special  rules  as  to,  42. 
Mortgage  debt : 
maxi  mu  m  time  for  repayment  of ,  447. 
effect  of  repayment  of,  by  personal 
debtor,  by  owner  of  mortgaged 
property,  or  by  third  party,  448, 
449. 
effect  of  repayment  on  vesting  of 
charge,  449-452. 
Mortmain,  law  of : 

German  equivalent  of,  35. 
Movables  : 
meaning  of  term,  60, 
Mutual  Insurance  Societies : 
rules  as  to,  48,  49, 

Ifame  : 

right  to  use,  69, 
Ifarcotics  : 

use  of,  effect  of,  on  liability,  152. 
If  asciturus  : 

deemed  to  be  living,  as  to  accrual 

of  inheritance,  18,  586, 
Ifationality  : 

effect  of,  on  exercise  of  rights,  26, 
If  atural  obligation  : 

meaning  of  term,  138, 
If  atural  persons  : 

general  rules  as  to,  17,  18, 
Ifegligence  : 

degrees  of,  151,  152. 

contributory,  effect  of,  154, 
Ifegotiable  instruments  : 

as  things  embodying  rights,  66, 

assignment  of  rights,   represented 
by,  rules  as  to,  197, 

obligation  to  bearer  is  a,  330, 

delivery  of  things  represented  by, 
how  effected,  373. 


Negotiable  instruments : 

ownership  of,  how  transferred,  397, 
398, 

banker's  right  of  pledge  as  to,  461. 
If  egotiorum  gestio  : 

German  equivalent  of,  143,  355, 
If  eighbour's  rights : 

rules  as  to,  388-391. 
If  ext  of  kin  : 

rules  as  to  ascertainment  of,  588, 

589. 
Ifoble  families  : 

special  privileges  of,  579, 
Ifovatio : 

German  equivalent  of,  177,  201. 
Nullity: 

meaning  of  term,  81, 
Nullity  of  marriage : 

distinction  between   absolute  and 
relative,  483, 

rules  as  to  effect  of,  482-484, 

Objection : 

entry  of,  in  land  registry,  effect  of, 

382, 
Obligation : 

meaning  of  term,  187- 

imperfect,  effect  of,  IS?, 

creation  of,  189^143, 

alternative,  effect  of,  147,'  148, 
Obligation  to  bearer : 

meaning  of  term,  200,  329,  330. 

distinguished  from  "promissory  note, 
329. 

State  legislation  as  to,  330. 
Occupancy : 

as  a  mode  of  acquiring  possession, 
878, 

as  a  mode  of  acquiring  ownership, 

395,  404,  405, 
Offer: 

binding  nature  of,  97. 
Offer  of  reward,  public  : 

rules  as  to,  98,  142,  832,  333. 
Officials,  public  : 

rules  as  to  special  liabilities  of,  342. 
Order  to  pay  or  deliver  : 

i-ules  as  to,  324-326, 

see  Mercantile  order  to  piy  or  de- 
liver. 
Outfit  of  children : 

rules  as  to  duties  relating  to,  545. 
Owner's  charge : 

meaning  of  term,  445, 
Ownership  : 

meaning  of  term,  385, 

remedies     against    disturbance    of 
rights  of,  386,  406-408,  410. 

usque  ad  coelum,   how  far  recog- 
nized, 386. 

how  acquired,  392-405. 
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Ownership  : 

see     Community     of     ownership, 
Neighbour's  rights. 

Paotum  reservati  dominii  : 
German  equivalent  of,  223. 
Parental  power : 
meaning  of  term,  546. 
■when  exercisable  by  father  or  by 

mother,  547,  549. 
when  suspended,  548. 
when  modified,  554. 
when  terminated,  556. 
see  TJsufruct. 
Parental  rights  as  to  adult  children : 

rules  as  to,  545. 
Partition  : 

right  to,  exercisable  by  participant 
in  property  held  in  co-ownership, 
360. 
Partner  dormant : 
meaning  of  term,  56. 
Partnership  : 
general  rules  as  to,  50-52. 
agency  of  partners  for,  52,  53. 
dissolution  of,  rules  as  to,  58,  55. 
liability  of  partners  for,  54,  205. 
nature  and  form  of  agreement  creat- 
ing, 302-807. 
effectof  partner's  death,  bankruptcy, 
or  retirement  on,  307,  308. 
Partnership  limited  : 
meaning  of  term,  45. 
Partnership,  mercantile :    see  Mer- 
cantile partnership. 
Partnership,  non-mercantile : 
characteristics  of,  51. 
dissolution  of,  52,  58. 
Patent  right : 
rules  as  to,  72-74. 
Paternity  : 
presumption  as  to,  531. 
French  rules  as  to,  582. 
Pawnbrokers  : 
State  legislation  as  to,  461. 
Penalty : 

conventional,  rules  as  to,  189, 190. 
judicial,  rules  as  to,  191. 
Performance  : 
meaning  of  term,  137. 
when  left   to   debtor's    discretion, 

rules  as  to,  145. 
place  of,  rule  of  interpretation  as  to, 

148,  149. 
place  of,  distinguished  from  place  of 

destination,  149. 
time  of,  rule  of  interpretation  as  to, 

150. 
mode  of,  rules  as  to,  164. 
by  instalments,   when  admissible, 
166. 


Performance  : 
waiver  of,  effect  of,  182,  183. 
specific,  when  enforced,  184,  185. 
when  pecuniary  damages  substituted 

for,  185,  186. 
contemporaneous  performance,   on 
the  part  of  the  other  party,  when 
party  may  insist  upon,  185. 
Perpetual  charge : 
meaning  of  term,  430. 
creation  and  extinction  of,  431,  482. 
transmissibility  of  benefit  of,  433. 
distinguished  from  annuity  charge, 
487,  488. 
Person : 
meaning  of  term,  17. 
Personal  services : 
agreement  for,  not  enforced  speci- 
fically, 184. 
Personal  servitude  : 
meaning  of  term,  416. 
Personal  statute : 
meaning  of  term,  26. 
Pignus  : 
German  equivalent  of,  459. 
Place  of  performance  :  see  Perform- 
ance. 
Pledge  :  see  Bight  of  pledge. 
Pledgor  : 
meaning  of  term,  461. 
Policy  of  insurance  : 
negotiability  of,  199. 
right  of  insured  to  receive,  313. 
valued,  rights  of  parties  under,  814. 
Possessio  contra  tabulas  : 
when  given  in  Roman  law,  626. 
Possession  : 
meaning  of  term,  371. 
indirect,  faulty,  proprietary,  joint, 

meaning  of  terms,  371,  372. 
transfer  of,  rules  as  to,  372-374. 
remedies    against    unlawful   inter- 
ference with,  374,  375. 
effect  of  possessor's  death  on  trans- 
mutation of,  374. 
action  for  establishing  right  to,  376. 
Possessor 
and  true  owner,  mutual  rights  and 
liabilities  of,  406-410. 
Possessor  of  estate  : 
meaning  of  term,  644. 
and  true  heirs,  mutual  rights  and 
duties  of,  644,  645. 
Possessory  remedies  : 
several  kinds  of,  874-876. 
Power  of  appointment : 
testamentary,  how  far  permissible, 
616. 
Pre-emption  : 

personal  right  of,  rules  as  to,  226- 
228. 
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Pre-emption : 

real  right  of,  rules  as  to,  228,  229. 
Prescription : 

historical  statement  as  to,  129. 

general  rules  as  to,  129,  130. 

period  of,  hoTT  computed,  130-132. 

effect  of  disabilities  on,  132. 

interruption  of,  meaning  of  term, 
132,  133. 

suspension  of,  meaning  of  term,  134. 

as  regards  claims  against  forward- 
ing agents  and  carriers,  284,  289. 

as  regards  claims  created  by  unlaw- 
ful acts,  349. 

obligation    of    party   profiting    by 
operation  of,  to  surrender  benefit, 
353. 
Primary  agents  of  corporations : 

rules  as  to,  36. 
Princely  families : 

privileges  of,  24,  579. 
Private  law : 

meaning  of  term,  3. 
Privileged  property : 

meaning  of  term,  500,  512. 
Probate  : 

German  equivalent  of,  686. 
Probate  Court : 

what  German  Courts  perform  func- 
tions of,  579. 

function  of  Courts  corresponding  to, 
as  to  administration  of  estate,  635. 
Procuration,  powers  of  : 

cannot  be  granted  by  non-mercan- 
tile partnership,  51. 

rules  as  to,  117,  118. 
Prodigality  : 

effect  of,  21,  557. 
Prodigus ;  see  Adults  under  guar- 
dianship. 
Production    of    things    or    docu- 
ments : 

niles  as  to,  77. 
Profits  : 

meaning  of  term,  64,  65. 
Profits  a  prendre  : 

German  equivalent  of,  415. 
Promissory  notes  : 

negotiability  of,  199. 
Property  :  see  Ownership. 
Proprietary  possession  : 

meaning  of  term,  372. 
Protected  life  interest : 

form  of,  in  German  law,  581,  632. 
Public  act ; 

meaning  of  term,  90. 
Public  law  : 

meaning  of  term,  3. 
Publisher  : 

rights  of,  292. 

duties  of,  294. 


Publisher : 
transfer  of  rights  of,  295. 
Publishing  agreement  : 
mutual  rights  of  duties  of  parties  to, 

291-294. 
effect  of  author's  death  on,  296. 
effect  of  publisher's  bankruptcy  on, 
296. 
Purchase  price  : 
rule  of  interpretation  as  to,  213. 
purchaser's  right  to  claim  reduction 
of,  when  arising,  219. 
Purchaser : 
obligations  of,  210. 

Quarries : 

liability  for  accidents  in,  344. 
Querela  inofficiosi  testamenti  : 

modern  development  of,  626. 

Bailway  owners  : 

liabilities  of,  159,  280,  389. 
Eatifloation  of  acts-in-the-Iaw  : 

rules  as  to,  119-121,  127,  128. 
Eeal  agreement : 

meaning  of  term,  368. 
Beal  right : 

meaning  of  term,  67,  367. 
Baal  servitude  : 

meaning  of  term,  415,  416. 

see  Servitude. 
Eeoeiver : 

appointment  of,  for  protection  of 
mortgagee,  when  authorized,  456. 
Eeciprocal  agreements : 

meaning  of  term,  170. 

effect  of  impossibility  of  performance 
of,  171-174. 

effect  of  mora  as  to  performance  of, 
174,  175. 

right  to  rescission  of,  rules  as  to, 

175-177. 
Beoovery  of  possession : 

action  for,  rules  as  to,  375. 
Eectifioation  of  land  registry  :   see 

Land  registry. 
Bedemption : 

sale  subject  to  right  of,  rules  as  to, 
224-226. 

mortgagor's  right  of,  448,  449. 

third  parties'  right  of,  as  to  charge 
on  immovables,  449. 

pledgor's  right  of,  469. 
Begister,  commercial  r 

rules  as  to  entries  in,  54, 117. 
Eegistered  ships : 

rules  as  to,  370,  384. 

right  of  pledge  over,  463,  464. 
Begistered  society : 

meaning  of  term,  38. 
Eegistration    of   title  :    see    Land 
Eegistry. 
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Ee-marriage  of  widow  or  widower  : 
rules  for  protection  of  children  of 
former  marriage,  553. 
Removal  of  partner  : 
right  to,  how  exercisable,  309,  310. 
Bent: 

rules  as  to  payment  of,  243,  246. 
Eenunoiation  of  real  right ; 
rules  as  to,  369,  370,  395. 
Bescission  of  reciprocal  agreement : 
right  to,  when  arising,  175. 
effect  of,  176,  177. 
Bestraint  of  alienation : 
statutory  or  judicial,  rules  as  to,  100. 
obligation   of   person  benefited  by 
disposition  infringing,  to  surren- 
der benefit  acquired  thereby,  352. 
Bestricted  capacity : 
meaning  of  term,  19,  20. 
effect  of,  85,  86. 

BestTictive  covenants :    see  Build- 
ings. 
Bestitution  of  conjugal  community : 
claim  to,  not  enforced  specifically, 
185. 
Beversionary  heir : 
meaning  of  term,  577. 
limit  of  time  within  which  interest 
of,  must  vest  in  possession,  607, 
608. 
rights  of,  against  limited  heir,  657, 

658. 
rights  of,  on  termination  of  limited 
interest,  660,  661. 
Beversionary  legacy  :  see  Legacy. 
Beward,  public  offer  of : 
rules  as  to,  98,  142,  332,  333. 
Bight : 
real,  67,  367. 
obligatory,  67. 
in  personam,  67. 
in  rem,  67. 
substantive,  67. 
absolute,  67. 
antecedent,  68. 
remedial,  68. 

as  to  immaterial  objects,  71. 
adjective,  74. 
Bight  of  pledge : 
landlord's,  245-247. 
contractor's,  as  to  thing  altered  or 

produced  by  him,  273,  276,  277. 
commission  merchant's,  282. 
forwarding  agent's,  283. 
contractual  and  statutory,  effects  of, 

460,  461. 
as  to  registered  ship,  special  charac- 
ter of,  461. 
creation  of,  462-464. 
antiehretic,  meaning  of  term,  465, 
466. 


Bight  of  pledge  : 

pledgee's  duties  as  to  pledged  object, 
466-469. 

pledgor's  right  to  redeem,  469. 

pledgee's  remedies,  469-475. 

extinction  of,  rules  as  to,  475. 
Bight  of  way : 

legal  nature  of,  419. 

see  'Way  of  necessity. 
Biver  bed : 

dried  up,  ownership  of,  395. 
Boots  and  branches  : 

owner's  rights  in  respect  of,  project- 
ing from  neighbour's  land,  S88. 

Sale: 
distinguished  from  agreement  for, 

209. 
transfer  of  ownership  on,  209. 
vendor's  duty  as  to  disclosure  of 

defects,  210,  211. 
warranty  of  title  and  essential  qua- 
lities on,  211-213. 
passing  of  risk  on,  214,  215. 
purchaser's    remedies    in    case    of 

breach,  216-221. 
acceptance  of  goods  on,  218. 
right  to  cancellation  of,  when  avail- 
able, 219. 
vendor's  remedies  in  case  of  breach, 

221-223. 
subject  to  right  of  redemption,  rules 

as  to,  224-226. 
of  goods  on  approval,  rules  as  to,  224. 
see  Mercantile  sale. 
Sale  of  mortgaged  property : 
order  of  Court  for,  how  obtainable, 
456. 
Sale  of  pledged  property  : 
rules  as  to  exercise  of  right  of,  469- 
474. 
Salvage  :  $ee  Maritime  salvage. 
Security : 

right  to,  how  exercised,  76,  77. 
Seduction : 
right  to  obtain  compensation  for, 

general  rules  as  to,  341,  342. 
special  damages  payable  on,  under 

promise  to  marry,  479, 480. 
Self-defence : 
rules  as  to,  74,  75. 
Self-help  : 

general  rules  as  to,  74-76. 
as  a  possessory  remedy,  374,  375. 
Separate  property  : 
meaning  of  term  in  a  marriage  con- 
tract providing  for  general  com- 
munity of  goods,  511. 
Separation  of  goods  : 
between      spouses,     circumstances 
bringing  about,  506-508,  516. 
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Separation  of  goods : 

effect  of,  507,  508. 
Servant's  character : 

employer's  duty  to  furnish,  264. 
Services,  agreement  for : 

general  rules  as  to,  258,  259. 

payment  in  kind,  how  far  allowed, 
260. 

temporary  disability  of  employee, 
effect  of,  261. 

employer's  duties  as  to  health  and 

morality  of  employees,  262-264. 
Servitude  : 

deemed  to  be  component  part  of  the 
dominant  tenement,  63. 

classification  of,  415,  416. 

real,  personal,  meaning  of  terms,416. 

how  created,  416,  417. 

effect  of  quasi-possession,  417. 

extinction  of,  428-430. 
Servitude,  personal : 

meaning  of  term,  416. 

rules  as  to  usufruct,  422-428. 

rules  as  to  restricted,  428. 
Servitude,  real : 

meaning  of  term,  416,  418. 

local  transference  of,  420. 

effect  of  sub-division  of  servient  or 
dominant  tenement  on,  420. 

remedies  for  protection  of,  420, 421. 

loss  by  prescription,  421. 
Set-off: 

general  rules  as  to  right  of,  180-182. 

assignee's  rights  as  to,  196, 
Severed  products  : 

ownership  of,  how  acquired,  403. 
Share  certificate  : 

rules  as  to  negotiability  of,  199. 

may  be  issued  to  bearer,  200. 
Share  companies  : 

rules  as  to,  43—45. 
Shipow^ners : 

liabilities  of,  159,  345. 
Slander :  see  Defamation. 
Society : 

incorporation  of,  87-39. 

unincorporated,  meaning  of  term,  49. 
Solidary  obligation : 

meaning  of  term,  204. 
Specific  performance  : 

right  to,  when  available,  184,  185. 
Specific  thing : 

sale  of,  rules  as  to,  217. 
Sporting  rights  : 

liability   of  person   exercising,    for 
damage  done  by  game,  346. 

rules  as  to,   determined  by  State 

legislation,  412. 
Statutory  agency : 

summary  of  rules  relating  to,  115, 
116. 


Statutory  agency  : 

in  case  of  marriage  of  persons  of 
restricted  capacity,  486,  487. 

parent's,  550. 

guardian's,  566. 
Statutory  heirs : 

meaning  of  term,  586. 
Statutory  portion  : 

meaning  of  term,  576. 

computation  of,  588-591. 
Stocks  and  shares : 

duties  of  agents  purchasing  for  prin- 
cipals, 281. 

bailment  of,  rules  as  to,  300,  301. 

time  bargains  in,  effect  of,  315,  316. 
Stolen  objects : 

ownership  of,  rules  as  to,  397-399. 
Stoppage  in  transit : 

German  equivalent  of,  285. 
Sub-agent : 

right  of  forwarding  agent  to  employ, 

283. 
Subrogation  : 

right  of,  in  case  of  impossibility  of 
performance,  169. 

right  of,  on  payment  of  compensa- 
tion for  damage,  or  loss,  189. 

right  of,  on  payment  by  surety  of 

guaranteed  debt,  320. 
Substitutional  heir  : 

meaning  of  term,  577. 

how  appointed,  606,  608. 
Superficies : 

German  equivalent  of,  411. 
Supervising  guardian : 

when  appointed,  557. 

selection  of,  568. 

rights  and  duties  of,  565,  566. 

remuneration  of,  566. 
Surety : 

extent  of  liabilities  of,  818. 

defences  open  to,  318,  319. 

remedies     of,     against     principal 
debtor,  319,  320. 

remedies  of,  against  co-sureties,  820. 

discharge  of,  rules  as  to,  321. 

death  of,  effect  of,  322. 
Syndicate  : 

meaning  of  term,  51. 

Testament : 

no  longer  distinguished  from  codi- 
cil, 593. 
Testamentary  burden : 

meaning  of  term,  578. 
Testamentary  capacity : 

rules  as  to,  598,  599. 
Testamentary  disposition : 

meaning  of  term,  598. 
Testamentary  heirs : 

ascertainment  of  shares  of,  604, 605. 
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Testamentary  heirs : 

right  of  survivorship  as  between,  605. 
Testamentum  militare : 

equivalent  of,  in  German  law,  601. 
Things  : 

meaning  of  term,  58-60. 

fungible,  what  are,  61. 

consumable,  what  are,  61. 

principal  and  accessories,  what  are, 
63,  64. 

representing  rights,  rules  as  to,  65, 

66. 
Third  party : 

agreement  for  the  benefit  of,  effect 
of,  140-142. 

performance  for  the  benefit  of,  effect 

of,  166. 
Threats,  unlawful: 

as  a  ground  for  the  avoidance  of  an 

act-in-the-law,  110. 
Time  bargains  in  stocks  and  pro- 
duce: 

effect  of,  315,  316. 

Time  of  performance  :  see  Perform- 
ance. 
Time,  period  of : 

how  computed,  106-108. 
Time,  stipulation  as  to  : 

effects  of,  81,  114. 
Title  : 

warranty  of,  on  sale,  211,  212. 
Torts  :  see  Unlawful  acts. 
Trade  libels  : 

rules  as  to,  343. 
Trade  mark : 

right  to,  rules  as  to,  70,  71. 
Trade,  restraint  of : 

how  far,  invalidates  an  agreement, 
101,  190. 
Trading  corporationa : 

rules  as  to,  42-49. 
Treasure  trove : 

rights  as  to,  405. 
Truck  Acts : 

German  equivalent  of,  260. 
Trustees  : 

appointment  of,  to  secure  interests 
of  debenture-holders,  440,  441. 

when  executors  exercise  function  of, 
577. 

Ultra  vires : 

doctrine  of,  not  recognized  in  Ger- 
man law,  43. 
Undue  influence  : 

effect  of,  103. 
Unfair  competition  : 

when  treated  as  an  unlawful  act,  843. 
Unilateral  act : 

obligations  created  by,  rules  as  to, 
142, 


Unincorporated  societies  : 

rules  as  to,  49,  50. 
Unjustified  benefits : 
general  rules  as  to,  350,  351. 
Unjustified  Benefits : 
nature  of  claim  for  surrender  of, 
354,  355. 
Unlawful  acts : 
capacity  to  commit,  152,  335-337. 
liability  for,  of  servants  and  agents, 

155-157. 
compensation  in  respect  of  damage 

caused  by,  rules  as  to,  188. 
summary  of  acts  deemed,  334,  338- 

340. 
rights  of  indirect  victims  of,  387, 

388. 
apportionment  of  liability  for,  be- 
tween several    tort-feasors,    348, 
849. 
Unlawful    interference    with   pos- 
session : 
remedies  against,  874-376. 
Unlawful  threats : 
as  a  ground  for  the  avoidance  of  an 
act-in-the-law,  110. 
Unsoundness  of  mind:   see  Mental 

disease  or  disturbance. 
Usuoapio  : 
meaning  of  term,  78,  129. 
as  to  immovables,  394,  395. 
as  to  movables,  399,  400. 
Usufruct : 
nature  of  right  of,  416-422. 
objects  of  which,  may  be  granted, 

423. 
rights  and  duties  of,  person  entitled 

to,  424-427. 
of  husband  as  to  wife's  property, 

503. 
of  parent  over  child's  property,  555. 
Usufructuary  lease  : 

meaning  of  term,  238. 
Usurious  transactions  : 
effect  of,  102-104. 

Vendor  and  purchaser :  see  Sale. 
Vindicatio : 

German  equivalent  of,  406. 
Vis  major  : 

meaning  of  term,  158. 
Voidability : 

meaning  of  term,  82. 
Voidability  of  marriage : 

rules  as  to,  484,  485. 
Voluntary  services  : 

general  rules  as  to,  3-55. 

conduct   of  business   on   behalf  of 
another,  effects  of,  356,  357. 

Wagering  agreements : 
rules  as  to,  811,  312. 
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Waiver  of  right  to  performance : 

effects  of,  182,  183. 
'Warehouseman : 

meaning  of  term,  298. 

liabilities  of,  298,  299. 
Warranty  of  authority : 

effects  of,  121. 
Warranty  of  title  and  of  essential 
qualities  : 

on  sale,  rules  as  to,  211-213. 
Way  of  necessity ; 

rules  as  to,  389. 
Weight : 

rule  of  interpretation  as  to,  145. 
Wife: 

must  obey,  492. 

power  of  agency  of,  493. 

power  of  contracting  of,  493,  494. 

duties  of,   as  to  husband's   main- 
tenance, 494,  495. 

privileged  property  of,  rules  as  to, 
499,  500,  511,  512,  521,  523. 

remedies  of,  against  husband,  503, 
504,  515,  516. 

liability  of,  for  debts,  504,  505,  514. 

powers  of  disposition  of,  in  respect 
of  common  property,  513. 
Wilful  default : 

distinguished  from  intentional  de- 
fault, 151. 
WiU: 

form  of,  583,  599-602. 

interpretation  of,  694,  620,  621. 


Will: 

rendered  inoperative  by  gifts  to  of- 
ficiating judge  or  notary  or  wit- 
ness, 595. 

effect  of  testator's  mistake  as  to  facts 
on  dispositions  contained  in,  596. 

lapse  of  gifts  contained  in,  597. 

effect  of  facts  happening  after  tes- 
tator's death  on  dispositions  con- 
tained in,  598. 

revocation  of,  how  effected,  602, 603. 

ambiguity  in,  effect  of,  621. 

opening  and  publication  of,  636. 
Windmill : 

right  to  prevent  planting  of  trees 
hindering  access  of  wind  to,  391. 
Work,  agreement  for  : 

general  rules  as  to,  258,  271,  272. 

distinguished  from  agreement  for 
sale,  271,  272. 

distinguished  from  agreement  for 
services,  272. 

when  rules  as  to  mercantile  sale 
apply  to,  273. 

contractor's  rights  and  duties,  273- 
275. 

effect  of  breach  of,  275,  276. 

rescission  of,  rules  as  to,  277. 
Wreckage : 

rights  as  to,  405. 
Writing : 

when  required,  90. 

requisites  of,  91, 
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(The  English  equivalent  is  given  exclusively  in  cases  in  which  the  German 
term  does  not  appear  in  the  place  referred  to.) 


AblOsungssumme,  437. 
Abstrakter  Vertrag,  323. 
Abtretung,  195. 
AbzahlungsgeschSlft,  223. 
Aktiengesellschaft,  43. 
Altentell,  202,  430. 
Aneignung,  404. 
Anerbenreoht,  579. 
Anfechtbar  =  voidable,  82,  484. 
Anfechtungsgegner,  82. 
Angewiesener,  324. 
Anspruch,  67. 
Anwachsungsrecht,  605. 
Anweisender,  324. 
Anweisung,  324. 
AnweisungsempfUnger,  324. 
Arglist,  151. 
Arglistig,  211,  217. 
Arglistige  Tauschung,  109. 
Aufgebot,  481,  654. 
Aufgebotsverfahren,  394,  454. 
Aufhebung  der  ehelichen  Gemein- 

schaft,  524. 
Auflage,  235,  578. 
Auflassung,  392. 
AuflOsende  Bedingung,  111. 
Aufrechnung,  180. 
Aufschiebende  Bedingung,  111. 
Aufsichtsrat,  44. 
Auftrag,  270. 
Auftraggeber,  der,  270. 
Auseinandersetzung,  647. 
Ausfiihrungsgesetz,  5,  431. 
Ausgleichungspflicht,  590. 
Auslobung,  98. 
iusserungstheorie,  86. 
Ausstattuug,  70,  545. 
Aussteuer,  545. 
Beauftragte,  der,  270. 
Bedingtes  Eechtsgeschaft,  81. 
Bedingung,  110. 

auflOaende,  111. 

aufschiebende.  111. 

notwendige,  111. 

uneigentliche,  111. 

unmOgliche,  111. 
Befreite  Vormundschaft,  558. 


Befristetes  Eechtsgeschaft,  81. 
Belastetes  Grundstuck,  416. 
Bereicherung,  ungereohtfertigte,  143. 
Bergelohn,  358. 
Bergung,  358. 
Berufen,  561. 

Beschrankte  Geschaftsfdhigkeit,  20. 
Beschrankte  personliche  Dienstbar- 

keiten,  416. 
Besitzdiener,  Besitzgehilfe,  371. 
Bestallung,  565. 
Bestandteii,  62. 
Besteller,  der,  271. 
Bestimmungsort,  149. 
Beurkundung,  90. 
Bewegliche  Sachen  =  movables,  60. 
Bildende  Kunste,  72. 
BOrsenregister  =  Bourse  Register,  316. 
BOsliehe  Schadigung,  152. 
BOswilligkeit,  151. 
Bote,  115. 
Brief hypothek,      Briefgrundschuld, 

441. 
Buchhypothek,      Buchgrundschuld, 

441. 
Biidnerrecht,  411. 
Biirge,  317. 
Burgsohaft,  317. 
Chikaneverbot,  69. 
Creditauftrag,  317. 
Darlehen,  265. 
Despacheure,  361. 
Dienendes  Grundstuck,  416. 
Dienstbarkeiten,  415. 
Dienstberechtigte,  der,  259. 
Dienstleistung,  der  zur,Verpfliclitete, 

259. 
Dienstvertrag,  258. 
Dinglicher  Vertrag,  368. 
Dingliches  Eeeht,  67. 
Draufgabe,  191. 
Dreissigsten,  Eecht  des,  649. 
Drohung  =  threats,  110. 
Ehe  =  marriage,  480. 
Ehegiiterreoht,  495. 
Eheliche  Lebensgemeinschaft,  492. 
Eheliches  Guterrecht,  492,  495. 


1  It  was  the  author's  intention  to  use  the  modern  German  spelling,  but  in 
some  places  in  the  body  of  the  book  the  old  spelling  was  inadvertently  retained. 
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EheUehkeitserklarung,  533. 

Ehescheidung  =  divorce,  524. 

Eheschliessung= celebration  of  mar- 
riage, 480. 

Ehevertrag,  496,  497. 

Eigenbesitzer,  372. 

Eigenhandiges  Testament,  599. 

Eigentum  =  ownership,  385. 

Eigentum  zur  gesamten  Hand,  387. 

Eigentumergrundschuld,      Eigentii- 
merhypothek,  445. 

Eingebrachtes  Gut,  499. 

Eingetragener  Verein,  38. 

Einiguug,  868. 

Elnrede  der  Vorausklage,  318. 

Eintragungsbewilligung,  380. 

Einwilligung,  127. 

Elterliche  Gewalt,  544. 

Empfilngnisszeit,  581. 

Empfangsbedurftige     'Willeuserkla- 
ruug,  80. 

Empfangstheorie,  87. 

Entmundigung  =  placing  vinder  guar- 
dianship, 20. 
Erbbaurecht,  411. 

Erbo  =  heir,  576. 

Erbfall,  586. 
Erbpacht,  411. 
Erbschaft,  576,  586. 
Erbschaftsbesitzer,  374,  644. 
Erbschaftskauf,  662. 
Erbsohein,  687. 
Erbunwurdigkeit,  576,  592. 
Erbvertrag,  622. 
Erbverzicht,  576,  591. 
ErfuUungshalber,  177. 
ErfuUungsinteresse,  187. 
ErfuUungsort,  149. 
Erfiillungsstatt,  an,  177. 
Erganzung  des  Pflichtteils,  630. 
Erklarungstheorie,  92. 
ErSffnungsprotokoll,  636. 
Errichtungsprotokoll,  600. 
Erruugenschaftsgemeinschaft,  521. 
Ersatzerbe,  577,  606. 
Ersitzung,  129,  394,  899. 
Erwerbs-    und  Wirtschaftsgenossen- 

schaft,  47. 
Fahrlassigkeit,  151. 
Fahrnissgemeinschaft,  523. 
Faustpfand,  459. 
Fehlerhafter  Besitz,  372. 
Peldesstreckung,  414. 
Fensterrecht,  390. 
Firma  =  firm  name,  69. 
Fiskus,  33. 

Fortgesetzte  Giitergeraeinaohaft,  518. 
Freie  Verfiigung,  656. 
Freies  VermOgen,  555. 
Freizeichen,  70. 
Friiohte  =  fruits,  64. 


Fursorgeerziehung,  551. 

Gebrauehsmuster  =  useful  model,  78 
74.  ' 

Gegen  die  guten  Sitten,  99,  101. 

Gegeuseitiger  Vertrag,  140. 

Gegenvormund,  557. 

Gehiilfen,  154. 

Geisteskrankheit,  20. 

Geistessohwache,  21. 

Gelegenheitsgesellschaft,  51. 

Gemeindevorsteher,  602. 

Gemeindewaisenrath,  547. 

Gemeinschaft,  143. 
des    beweglichen  VermSgens    und 

der  Errungenschaft,  523. 
naoh  Bruchteilen,  359,  387. 
zur  gesamten  Hand,  359,  646. 

Gemeinschaftlioher  Erbteil,  605. 

Gemeinschaftliches  Testament,  594. 

Genehmigung,  127. 

Gerichtliche  Beurkundung,  90. 

Gesamtglaubiger,  204,  207. 

Gesamtgrundsehuld,  447. 

Gesamtgut,  511. 

Gesamtgutverbindliohkeiten,  514. 

Gesamthander,  51,  208,  359,  511. 

Gesamthypothek,  447. 

Gesamtschuldner,  204. 

Gesehaftsfahigkeit,  19,  83. 
Beschrankung  der,  20. 

Geschaftsfuhrer,  46,  856. 

Geschaftsfiihrung  ohne  Auftrag,  143, 
355. 

Geschaftsherr,  356. 

Gesellschaft  =  non-mercantile   part- 
nership, 51. 

mit  beschrankter  Haftung  =  part- 
nership with  limited  liability,  45. 
Gesetzliche  Erben,  586. 
Gesetzlicher  Erbteil,  576. 
Gesetzlicher  Vertreter,  84. 
Gesetzllches  Guterrecht,  496. 
Gewahrfrist,  218. 
Gewahrleistung,  212. 
Gewerbsmaesig,  278. 
Glaubiger-Verzug,  161. 
Grobe  Fahrlassigkeit,  152. 
Grosse  Haverei,  861. 
Grund,  wichtiger,  266. 
Grundakten,  380. 
Gx-undbuchblatt,  378. 
Grunddienstbarkeit,  416. 
Grundschuld,  485,  436. 
Gruudstiick  des  Berechtigten,  416. 
Grundstiiekpfandrechte,  485. 
Griindungsfonds,  49. 
Giiterrechtsregister,  498. 
Giitertrennung,  507. 
Gute  Sitten,  gegen  die,  99. 
Hammerschlagrecht,  891. 
Handelsgeschaft,  25. 


INDEX   TO   GERMAN  TECHNICAL   TERMS    683 


HandelsgGsellschaft,  offene,  50. 

Haudelsmakler,  278. 

Handlungsagent,  119,  279. 

Handlungsfahigkeit,  83. 

Handlungsvollmaoht,  118. 

Hauptmangel,  213. 

Hauptsaclie,  63. 

Hauslerreeht,  411. 

Hemmung  der  Verjahrung,  182. 

Herrsohendes  6n»pdstiick,  416. 

Hinterlegung,  178. 

HOhere  Gewalt,  153. 

Hiilfeleistung,  358. 

Hiilfslohn,  358. 

Hypothek,  435,  436. 

Inventar  =  farm  stock,  242. 

Inventar  =  inventory,  500,  553,  568, 
650. 

Inventarfrist,  650. 

Irrtum  =  mistake,  94. 

Kauf  auf  Probe,  224. 

Kauf  nach  Probe,  224. 

Eaufinann,  24. 

Eaufmannischer  Verpflichtungs- 
sohein  =  Mercantile  promise  to  pay 
or  deliver,  199,  326. 

Kaufmannisches  Zuriickbehaltungs- 
recht  =  Mercantile  lien,  192. 

Eommanditgesellschaft,  50. 
auf  Aktien,  45. 

Kommanditist,  55. 

Kommissionar,  280. 

Kontokorreut,  331. 

Kontokorrent-Vertrag,  830. 

Konventionalstrafe   =    conventional 

penalty,  190. 
Korrespektive  Verfiigungen,  595. 
Kraftloserklarung,  197, 
Kreditauftrag,  317. 
Lagerhalter,  298. 
Landgut,  245,  648. 
Laufende  Kechnung,  331. 
Leibrentenvertrag,  315. 
Leistung,  137. 
leistungsort,  149. 
liOtztwillige  Verfugung,  593. 
Lichtrecht,  890. 
LSschnngsbewilligung,  380. 
Makler,  278. 
Maklervertrag,  278. 
Mietvertrag,  238. 
Mietzeit,  238. 
Minderjahrige,  20. 
Minderkaufmann.  25. 
Minderung,  187,  218. 
Mitbesitz,  372. 
Mitburgen,  320. 
Miteigentum,  Eigentum  nach  Bruch- 

teilen,  387. 
Miterben,  576. 
Mittelbarer  Besitz,  372. 


Mflndel,  557. 
Mutung,  418. 
Nacherbe,  577,  607. 
Nachlassgerlcht,  579. 
Nachlassglaubiger,  649. 
Nachlasspfleger,  685. 
Nachlassverbindlichkeiten,  649. 
Nachlassverwaltung,  650. 
Naehtrag,  593. 
Nachzettel,  593. 
Nichtig  =  void,  81. 
Nicbt  rechtsfahiger  Vereiu,  50. 
Niessbrauch,  Niessbraucher,  422. 
Notarielle  Beurkundung,  90. 
Notwendige  Bedingung,  111. 
Nutzungen  =  proifits,  64. 
Nutzungspfandrecht,  465. 
Obligatorischer  Vertrag,  189. 
Obligatorisches  Eecht,  67. 
Offene  Handelsgeaellschaft,  50. 
Offentlich  beglaubigt,  91. 
Ohne  reohtlichen  Gruud,  350. 
Pachtvertrag,  238. 
Pachtzeit,  238. 
Pandektenlehrbucher,  6. 
Parentel,  588. 
Persanlioh  haftender  Gesellschafter, 

45,  55. 
Pfand,  461. 
Pfandglaubiger,  461. 
Pfandrecht,  460,  461. 
Pfaudung,  460. 
Pfleger,  559. 
Pilichtteil,  578. 
Police,  313. 

Potestatisbedingung,  112. 
Prokura,  117. 
Keallast,  419,  480. 
Beeht  des  Dreissigsten,  649. 
Bechtsfahigkeit,  19. 
Eechtsgeschaft,  78. 
Eentengiiter,  431. 
Kentenschuld,  430,  435,  437. 
Khederei,  361. 
Bistornogebiihr,  314. 
Sachen,  58. 
Sachinbegriff,  59. 
Sachleihe,  254. 
Schadensersatz,  184. 
Sehenkung,  231. 
unter  Auflage,  285. 
Schlusselgewalt,  493. 
Schuldanerkenntniss,  323. 
Schuldner-Verzug,  160. 
Schuldubernahme,  201. 
Sohuldverhaltniss,  67,  137. 
Schuldversprechen,  323. 
Schurfrecht,  413. 
Seetriftige  (juter,  405. 
Selbsthiilfe,  74. 
Selbstschuldner,  319. 
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Selbstverteidigung,  7i. 

Sicherheit  =  security,  76. 

Sicherheitsliypothek,  440. 

Sioherheitsiibereignung,  460. 

Sondergut,  511. 

Sorgfalt,  151. 

StaatsangehSrigkelt,  26. 

Standesbeamter,  481. 

Standesmaasiger  Unterhalt,  541. 

Stiffcung  =  foundation,  41. 

Stiftungsurkunde  =  act    of   founda- 
tion, 41. 

Stiller  Gesellschafter,  56. 

Strandtriftige  Giiter,  405. 

Strandungsordnung,  405. 

Subjectiv  dinglich,  482. 
persBnlich,  432. 

Tatsachliche  Gewalt,  371. 

Taxirte  Police,  314. 

Teilbesitz,  372. 

Teilgrundschuldbrief,  441. 

Teilhypothekeubrief,  441. 

Todeserklarung,  29. 

Treu  und  Glauben  =  good  faith,  104, 
144. 

Trunksuoht,  21. 

Unbewegliche  Saohen= immovables, 
60. 

TJneigentliche  Bedingung,  111. 

TJngerechtfertigte  Bereicherung,  350. 

Unmittelbarer  Besitz,  372. 

UnmOgliche  Bedingung,  111. 

Unterbrechung  der  Verjahrung,  132. 

TJnterbaltspflicht,  538. 

Unternehmer,  der,  271. 

XJnwesentliober  Beatandteil,  62. 

Urheberrecht,  71. 

Verausserungsverbot  =  restraint    on 
alienation,  100. 

Vei'bindung,  401. 

Verbotene  Eigenmacht,  374. 

Verbrauehbare  Sachen,  61. 

Verein,  38. 
eingetragener,  38. 
nicht  rechtsfahiger,  50. 

Verfiigung,  127. 

Verfiigung  von  Todeswegen,  593. 

Vergleich,  183. 

Verjahrung,  129. 

Verkehrsbediirfniss,  92. 

Verleihung,  414. 

VerlObniss,  479. 

Vermachtniss,  578. 

Vermaehtnissnehmer,  611. 

Vermengung,  402. 

Vermischung,  402. 

VermOgensvorteil,  611. 

Vernohmungstheorie,  87. 


Verpfander,  461. 

Verpflichtungsschein,       kaufmanni- 
scher  =  mercantile  promise  to  pay 
or  deliver,  199. 
VerschoUene,  29. 
Verschwagert,  530. 
Verschwendung,  21. 
Versicherte,  der,  313. 
Versioherungsnehmer,  der,  313. 
Versieherungsverein    auf   Gegensei- 

tigkeit,  48. 
Vertrag,  80,  139. 

Vertragsmassiges  Guterrecht,  496. 
Vertretbare  Sachen,  61. 
Vertreter= agent,  114. 

gesetzlicher,  84. 
Vertretung,  81,  115. 
Verwahrungsvertrag,  297. 
Verwaltungsgemeinschaft,  499. 
Verwandte  erster  Ordnung,  588. 

zweiter  Ordnung,  588. 

in  der  geraden  Linie,  530. 

in  der  Seitenlinie,  530. 
Verzug,  160. 
Vollkaufmann,  25,  117. 
Vollmaeht,  116. 
Voraua,  587. 
Vorbehaltsgut,  500,  511. 
Vorerbe,  577. 
Vorkauf,  226. 
Vorlaufiger  Vormund,  559. 
Vormerkung,  381. 
Vormund,  557. 
Vorsatz,  151. 
Vorsatzlich,  339. 
Vorstand,  39,  44. 
Wandelung,  217. 
Warenzeichen,  70. 
Wechsel,  327. 
■Wegnahmerecht  =  jus  toUendi,  147, 

242,  271. 
Werkvertrag,  258. 
Weaentlicher  Beatandteil,  62. 
Wichtiger  Grund,  266. 
Widerapruch,  382. 

Wiederherstellung  der  ehelichen  6e- 
meinachaft  =  restitution  of  the  con- 
jugal community,  492. 
Wiederkauf,  224. 
Willenserklarung,  80. 
Willenstheorie,  92. 
Wohnsitz,  27. 
Wucher  =  usury,  102. 
Zubeher,  68. 
Zug  um  Zug,  185. 
Zuruckbehaltungsrecht,  192. 
Zustimmung,  127. 
Zwischenspediteur,  283. 
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by  J.  Eable.     SmaU  4to,  buckram.     12s.  6d.  net. 

Chronicles  of  London.  Edited,  with  introduction  and  notes,  by 
C.  L.  KiNGSFORD.     8vo.     lOs.  6d.  net. 


dialogus) 
and  C. 


DialoffUS  de  Scaccario  (De  necessariis  observantiis  Scaccarii  di 
by  Richard,  Son  of  Nigel.     Edited  by  A.  Htjghes,  C.  G.  Crump, 
Johnson,  with  introduction  and  notes.     8vo.     12s.  6d.  net. 

The    Sonff    of    Lewes.       Edited  from  the  MS,  with  introduction  and 
notes,  by  C.  L.  Kingsford.     Extra  fcap  8vo.     5s. 

Chronicon  Galfridi  le  Baker  de  Swynebroke,  edited  by  sir 

E.  Maunde  Thompson,  K.C.B.     SmaU  4.to,  18s. ;  cloth,  gilt  top,  £1  Is. 

PaSSio  et  Miracula  Beati  Olaui.     Edited  from  the  Twelfth-century 
MS  by  F.  Meicai-fe.     SmaU  ito.     6s. 

Gascoigne's  Theological  Dictionary  (' Liber Veritatum'):  selected 

oassages,  Ulustrating  the  condition  of  Church  and  State,  1403-1458.     With 
an  inSoduction  by  J.  E.  Thorold  Rogers.    Small  4to.     10s.  6d. 

Fortescue's  Governance  of  England :   otherwise  caUed  The 

Difference  between  an  Absolute  and  a  Limited  Monarchy.     A  revised  text, 
edited,  with  introduction,  etc,  by  C.  Plummer.     8vo,  quarter-bound.     12s.  6d. 
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The  Protests  of  the  Lords,  including  those  which  have  been 
expunged,  from  1624  to  1874;  with  historical  introductions.  By  J.  E. 
Thorold  Rogers.     In  three  volumes.     8vo.    SH  2s. 

The  Clarendon  Press  Series  of  Charters, 
Statutes,  etc 

From  the  earliest  times  to  1307.     By  Bishop  Stubbs. 

Select  Charters  and  other  illustrations  of  English  Constitutional  History. 
Eighth  edition.     Crown  8vo.     8s.  6d. 

From  1307  to  1SS8.     In  Preparation.     By  G.  W.  Prothero. 

Select  Statutes  and  other  Constitutional  Documents. 

From  1SS8  to  1635. 

Constitutional  Documents  of  the  Reigns  of  Elizabeth 

and  James  I.      Second  edition.     Crown  8vo.     10s.  6d. 
From  1625  to  1660.     By  S.  R.  Gardiner. 

The  Constitutional  Documents  of  the  Puritan  Revolu- 
tion.    Third  edition.    Crown  8vo.    lOs,  6d. 

Calendars,  etc 

Calendar  of  Charters  and  Rolls  preserved  in  the  Bodleian  Library. 
8vo.     SX  lis.  6d. 

Calendar  of  the  Clarendon  State  Papers,  preserved  in  the 

Bodleian  Library.     In  three  volumes.     1869-76. 

Vol.  I.   From  1523  to  January  1649.     Svo.     18s.     Vol.  II.  From  1649  to 
1654.     8vo.     16s.     Vol.  III.  From  1655  to  1657.     Svo.     14s, 


Hakluyt's  Principal  Navigations,  being  narratives  of  the  Voyages 
of  the  Elizabethan  Seamen  to  America.  Selection  edited  by  E.  J.  Payne. 
Crown  Svo,  with  portraits.  Second  edition.  First  and  Second  Series, 
Ss.  each. 

Aubrey's  '  Brief  Lives,'  set  down  between  the  Years  1669  and  1696. 
Edited  from  the  Author's  MSS  by  A.  Clark.     Two  volumes.     Svo.     £\  5s. 

Whitelock's  Memorials  of  EngUsh  Affairs  from  1626  to  1660.  4  vols. 
Svo.     £X  10s. 

Ludlow's  Memoirs,  I625-I672.  Edited,  with  Appendices  of  Letters 
and  illustrative  documents,  by  C.  H.  Firth.     Two  volumes.     Svo.     SX  16s. 

Luttrell's  Diary.  A  brief  Historical  Relation  of  State  Affairs,  1678-1714. 
Six  volumes.     Svo.     £X  4s. 

Burnet's  History  of  James  II.    svo.    9s.  ed. 

Life    of   Sir    M.    Hale,    with   Fell's    Life    of 
Dr.  Hammond.    Small  svo.   2s.  ed. 
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Burnet's  History  of  My  Own  Time.    A  new  edition  based  on 

that  of  M.  J.  RouTH.     Edited  by  Osmund  Airy. 

Vol.  I,  The  Reign  of  Charles  the  Second,  Part  I.     13s.  6d. 
Vol.  II.   Completing  the  Reign  of  Charles  the  Second,  with 
Index  to  Vols.  I  and  II.     12s.  6d. 

Supplement,  derived  from  Burnet's  Memoirs,  Autobiography, 
etc,  all  hitherto  unpubUshed.  Edited  by  H.  C.  Foxcroft,  1903. 
8vo.     16s.  net. 

Carte's  Life  of  James  Duke  of  Ormond.    a  new  edition 

carefully  compared  with  the  original  MSS.     Six  volumes.    8vo.    £1  5s. 

The  Whitefoord  Papers,  being  the  Correspondence  and  other 
Manuscripts  of  Colonel  Charles  Whitefoord  and  Caleb  Whitefoord,  from 
1739  to  1810.    Edited  by  W.  A.  S.  Hewdts.     8vo.     13s.  6d. 

History  of  Oxford 

A  complete  hst  of  the  Publications  of  the  Oxford  Historical  Society 
can  be  obtained  from  Mr.  Frowde. 

Manuscript  Materials  relating  to  the  History  of  Oxford ; 

contained  in  the  printed  catalogues  of  the  Bodleian  and  College  Libraries. 
By  F.  Madan.     8vo.     7s.  6d. 

The  Early  Oxford  Press.  A  Bibliography  of  Printing  and  Publishing 
at  Oxford,  '1468-1640.  With  notes,  appendices,  and  illustrations.  By 
F.  Madan.     8vo.     18s. 

Bibliography 
Cotton's  Typographical  Gazetteer.    First  Series.   8vo.    iss.  6d. 
Ebert's  Bibliographical  Dictionary.    4  vols.   svo.   £3  3s.net. 

Bishop  Stubbs's  and  Professor  Freeman's  Books 
The  Constitutional  History  of  England,  in  its  Origin  and 

Development.     By  W.  Stobbs.     Library  edition.    Three  volumes.     Demy 
8vo.    M2  8s.    Also  in  three  volumes,  crown  Svo,  price  13s.  each. 

Seventeen  Lectures  on  the  study  of  Mediaeval  and  Modern  History 
and  kindred  subjects,  1867-1884.  By  the  same.  Third  edition,  revised  and 
enlarged,  1900.    Crown  8vo,  half-roan.    8s.  6d. 

History  of  the  Norman  Conquest  of  England ;  its  Causes 

and  Results.     By  E.  A.  Freeman.    Vols.  I,  II  and  V  (English  edition)  are 

°"*°^^oU.'niandIV.     £1  Is.  each.    Vol.  VI  (Index).     10s.  6d. 
A  few  copies  of  the  complete  American  edition  remain. 

A  Short  History  of  the  Norman  Conquest  of  England. 

Third  edition.     By  the  same.     Extra  fcap  Svo.    3s.  6d. 
The   Reign   of  ^iViUiam   RufuS   and  the  Accession  of  Henry  the 
First.     By  the  same.     Two  volumes.     Svo.    £1  16s. 
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Companion  to  English  History  (Middle  Ages).    Edited  by  F,  p. 

Bahnard.     With  97  illustrations.     Crown  8vo.     8s.  6d.  net. 

School  History  of  England  to  the  death  of  Victoria.  With  maps, 
plans,  and  select  bibliographies.  By  O.  M.  Edwards,  R.  S.  Rait  and  others. 
Crown  8vo,  3s.  6d. 


Special  Periods  and  Biographies 

Life  and  Times  of  Alfred  the  Great,  being  the  Ford  Lectures 
for  1901.     By  C.  Plummer.    8vo.    Ss.  net. 

The   Domesday  Boroughs.     By  Adowhus  Bailard.    svo,  with 

four  plans.    6s.  6d.  net. 

Villainage  in  England.  Essays  in  English  Mediaeval  History.  By 
P.  ViKOGRADOFF.    8vo,  half-bound.     16s. 

The  Gild  Merchant :  a  contribution  to  British  municipal  history.  By 
C.  Gross.     Two  volumes.     8vo,  quarter-bound,  £1  4s. 

The  Welsh  Wars  of  Edward  I  ;  a  contribution  to  medieval 
military  history.     By  J.  E.  Morris.     Svo.     9s.  6d.  net. 

The  Great  Revolt  of  1381.  By  C.  Oman,  with  two  maps.  Svo. 
8s.  6d.  net. 

Lancaster  and  York,  a  Century  of  EngUsh  History  (a.d.  1399-1486). 
By  Sir  J.  H.  Ramsay.  Two  volumes.  Svo,  with  Index,  £1  17s.  6d.  Index 
separately,  paper  covers.  Is.  6d. 

Life  and  Letters  of  Thomas  Cromwell.    By  R.  B.  Merrtmait. 

In  two  volumes.     [Vol.  I,  Life  and  Letters,  1533-1535,  etc.     Vol.  II,  Letters, 
1536-1540,  notes,  index,  etc.]     Svo.     18s.  net. 

A  History  of  England,  prlnclpaUy  in  the  Seventeenth  Century.  By 
L.  VON  Ranke.  Translated  under  the  superintendence  of  G.  W.  KrrcHiif 
and  C.  W.  Boase.     Six  volumes.     Svo.     £3  3s.     Index  separately,  Is. 

Sir  Walter  Ralegh,  a  Biography,  by  W.  Stebbing.    Post  Svo.    6s.  net. 

Biographical  Memoir  of  Dr.  WiUiam  Markham,  Arch- 
bishop of  York,  by  his  great-grandson,  Sir  Clements  Markham,  K.C.B. 
Svo.     5s.  net.     With  photogravure  portrait. 

The  Life  and  Works  of  John  Arbuthnot.    By  G.  A.  Aitken. 

8vo,  cloth  extra,  with  Portrait.     16s. 

Great  Britain  and  Hanover.    By  A.  w.  Ward.   Crown  Svo.   ss. 
History  of  the  Peninsular  War.    By  c.  Oman.   To  be  completed 

in'  six  volumes,  Svo,  with  many  maps,  plans,  and  portraits. 

Already  published :  Vol.  I.  1807-1809,  to  Corunna.     14s.  net. 
Vol.  II.  1809-1810,  to  Talavera.     14s.  net. 
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History  and  Geography  of  America 
and  the  British  Colonies 

For  other  Geographical  books,  see  page  10. 

History  of  the  New  World  called  America.    By  e.  j.  Pavne. 

Vol.  I.   8vo.    18s.   Bk.  I,  The  Discovery.    Bk.  II,  Part  I,  Aboriginal  America. 
Vol.  II.    8vo.    14s.    Bk.  II,  Part  II,  Aboriginal  America  (concluded). 

The  Canadian  War  of  1812.   ByC.P.LucAs.c.B.  svo.   with  eight 

maps.     13s.  6d.  net. 

Historical  Geography  of  the  British  Colonies.     By  c.  P. 

Lucas,  C.B.     Crown  8vo. 

Introduction.     New  edition  by  H.  E.  EoERTOif.    1903.    With  eight 
maps.     3s.  6d.     In  cheaper  binding,  2s.  6d. 

Vol.  I.     The  Mediterranean  and  Eastern  Colonies. 

With  13  maps.     Second  edition,  revised  and  brought  up  to  date,  by 
R.  E.  Stobbs.     1906.     Ss. 

Vol.  II.     The  West  Indian  Colonies.     With  twelve 

maps.     Second  edition,  revised  and  brought  up  to  date,  by  C.  Atchley, 
I.S.O.     1905.     7s.  6d. 

Vol.    III.        West    Africa.        Revised  to  the  end  of  1899  by 
H.  E.  Egekton.     With  five  maps.     7s.  6d. 

Vol.   IV.       South   and   East  Africa.      Historical  and  Geo- 
graphical.    With  eleven  maps.     1898.     9s.  6d. 
Also  Part  I.  Historical.    6s.  6d.     Part  II  (1903).  Geographical.  3s.  6d. 

Vol.  V.  Canada,  Part  I.    1901.    6s. 

The  History  of  South  Africa  to  the  Jameson  Raid.     With  numerous  maps. 

Crown  Svo.     5s. 
History  of  the  Dominion  of  Canada.    By  W.  P.  Gkeswell.    Crown  8vo.     7s.  6d. 
Geography  of  the  Dominion  of  Canada  and  Newfoundland.    By  the  same  author. 

With  ten  maps.     1891.     Crown  Svo.     6s. 
Geography  of  Africa  South  of  the  Zambesi.     With  maps.     1892.     By  the  same 

author.     Crown  Svo.     7s.  6d. 

The  Claims  of  the  Study  of  Colonial  History  upon  the 
attention  of  the  University  of  Oxford.   An  inaugural  lecture 

delivered  on  April  28,  1906,  by  H.  E.  Egerton.     Svo,  paper  covers.  Is.  net. 

Historical    Atlas,   see    p.  9.        Europe   and    her   Colonies,   27   maps. 
35s.  net. 

ComewaU-Lewis's  Essay  on  the  Government  of  Depen- 
dencies.    Edited  by  C.  P.  Lucas,  C.B.    Svo,  quarter-bound,  14s. 
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History  of  India 


The  Government  of  India,  being  a  digest  of  the  statute  Law  relating 
thereto;  with  historical  introduction  and  illustrative  documents.  By  Sir 
C.  P.  Ilbert.  [Out  of  print.     New  edition  in  the  press. 

The  Early  History  of  India  from  600  B.C.  to  the  Mu- 

hammadan  Conquest,  including  the  invasion  of  Alexander  the 
Great.  By  V.  A.  Smith.  8vo.  With  maps,  plans,  and  other  illustrations. 
14s.  net. 

A  Brief  History  of  the  Indian  Peoples.   By  Sir  w.  w.  Huutek, 

Revised  up  to  1903  by  W.  H.  Hutton.     Eighty-ninth  thousand.    3s.  6d. 

Rulers  of  India  :  The  History  of  the  Indian  Empire  in  a  carefully 
planned  succession  of  Political  Biographies.  Edited  by  Sir  W.  W.  Hunteh. 
Crown  8vo.     2s.  6d.  each. 

Babar.    By  s.  Lane-Poole. 

Akbar,     By  Colonel  Malleson. 
Albuquerque.      By  H.  Morse  Stephens. 

Aurangzib.    By  s.  Lane-Poole. 
Madhava  Rao  Sindhia.    By  H.  G.  Keene. 

Lord  Chve.     By  Colonel  Malleson. 
Dupleix.      By  Colonel  Malleson. 

Warren  Hastings.    By  Captain  l.  j.  Teotter. 
The  Marquis  of  CornwaUis.    By  w.  s.  Seiw-Karr. 
Haidar  Ah  and  Tipu  Sultan.    By  L.  b.  Bowhing. 
The  Marquis  WeUesley,  K.G.    By  w.  h.  HmioN. 

Marquess  of  Hastings.     By  Major  Ross-oi^Bladensbuhg. 
Mountstuart  Elphinstone.      By  J.  S.  Cotton. 

Sir  Thomas  Munro.    By  J.  Bradshaw. 

Earl  Amherst.      By  Anne  T.  Ritchie  and  R.  Evans. 

Lord  WiUiam  Bentinck.    By  D.  c.  Boulger. 

The  Earl  of  Auckland.      By  Captain  L.  j.  Trotter. 
Viscount  Hardinge.     By  his  son.  Viscount  Hardinge. 

Ranjit  Singh.    By  sir  l.  Griffin. 

The  Marquess  of  Dalhousie.    By  sir  w.  w.  Huhter. 

John  RusseU  Colvin.    By  sir  a.  Colvin. 

Clyde  and  Strathnairn.     By  Major-General  sir  O.  T.  BuRNE. 


EUROPEAN  HISTORY 


Rulers  of  India : 

Earl  Canning.    By  Sir  H.  s.  Cunninghajh. 
Lord  Lawrence,    By  Sir  c.  Aitchison. 

The  Earl  of  Mayo.     By  sir  W.  W.  Hunter. 

Supplementary  volumes 
Asoka.      By  V.  A.  Smith.    3s.  6d. 
James  ThomaSOn.      By  sir  R.  Temple.     3s.  6d. 

Sir  Henry  Lawrence,  the  Pacificator.    By  Lieut.-General 

J.  J.  M^Leod  Innes.     3s.  6d. 

Wellesley's  Despatches,  Treaties,  and  other  Papers  relating  to  his 
Government  of  India.     Selection  edited  by  S.  J.  Owen.     8vo.     £1  4s. 

Wellington's   Despatches,  Treaties,  and  other  Papers  relating  to 
India.     Selection  edited  by  S.  J.  Owen.    8vo.     £1  is. 

Hastings  and  the  Rohilla  War.  By  Sir  j.  Strachey.  svo.  los.  6d. 

European  History 

Historical  Atlas  of  Modem  Europe,  from  the  DecUne  of  the 

■D«»«««  TTwiTN^wa      P^Tiffii.iirin.  Ofi  manc    Tvifh  Ipt+pmreRs  to  cach  maD :    the 


Koman  Empire.     Containing  90  maps,  with  letterpress  to  each  map :   the 

maps  printed  by  W.   &  A.  K.  Johnston,  Ltd.,  and  the  whole  edited  by 

R.  L.  Poole.  ,  .        i    ^  j 

In  one  volmne,  imperial  4to,  half-persian,  £&  ISs.  6d.  net ;  or  m  selected 

sets— British  Empire,  etc,  at  various  prices  from  30s.  to  35s.  net  each  ; 

or  in  single  maps.  Is.  6d.  net  each.     Prospectus  on  application. 

Genealogical    Tables   iUustratlve    of   Modem    History.      By   H.   B. 
George.     Fourth  (1904)  edition.     Oblong  4to,  boards.     7s.  6d. 

The  Life  and  Times  of  James  the  First  of  Aragon.     By 

F.  D.  Swift.'.     Svo.     12s.  6d. 
A  History  of  France,  with  maps,  plans,  and  Tables.    By  G.  W.  Kitchin. 
New  edition.     In  three  volumes,  crown  Svo,  each  10s.  6d. 

Vol.  I,  to  1453.  Vol.  II,  1453-1634.  Vol.  Ill,  1624-1793. 

The  Principal  Speeches  of  the  Statesmen  and  Orators 

of  the  French  Revolution,  1789-1795.     With  introductions,  notes,  etc.     By 
H.  Morse  Stephens.     Two  volumes.    Crown  Svo.  £1  Is. 

Napoleonic  Statesmanship:   Germany.     By  H.  a.  L. Fisher. 

8vo,  with  maps.     12s,  6d.  net. 

De  Tocqueville's  L'Ancien  Regime  et  la  Revolution. 

Edited,  vnth  introductions  and  notes,  by  G.  W.  Headlam.     Crown  8vo.     6s. 

Documents  illustrative  of  the  French  Revolution,  1789- 

1791.      By  L.  G.  Wickham  Legg.     Crown  Svo.     Two  volumes.     12s.  net. 
Thiers'  Moscow  Expedition,  edited,with  introductions  and  notes,  by 
H.  B.  George.     Crown  Svo,  with  6  maps.    5s. 
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Geography  and  Anthropology 

Relations  of  Geography  and  History.     By  H.  B.  Geohge. 

With  two  maps.     Crown  8vo.     Second  edition.     4s.  6d. 

The  Dawn  of  Modem  Geography.    By  c.  R.  Beazley.    Vol.  i 

(to  A.D.  900).   Vol.  II  (a.d.  900-1260).   15s.  net  each.  Vol.  III.    Immediately. 

Regions   of  the  World.      Geographical  Memoirs  under  the  general 
editorship  of  H.  J.  Mackinder.    Large  8vo.    Each  volume  contains  maps 
and  diagrams.     7s.  6d.  net  per  volume. 
Britain  and  the  British  Seas.   Second  Impression.    By  H.  J.  Mackinder. 
Central  Europe.     By  John  Pahtsch. 
The  Nearer  East.      By  D.  G.  Hogarth. 
North  America.      By  J.  Russell. 
India.      By  Sir  Thomas  Holdich. 
The  Far  East.     By  Archibald  Little. 

The  Face  of  the  Earth  (Das  Anthtz  der  Erde).     By 

Eduard  Suess.     Translated  by  Bertha  Sollas.     Vols.  I,  II.    2Ss.  net  each. 

Oxford   Geographies.      By  A.  J.  Hebbertson.     Vol.  II.     The  Junior 

Geography.     Crown  8vo.     With  166  maps  and  diagrams,  2s.     Vol.  I,  The 
Preliminary  Geography,  and  Vol.  Ill,  The  Senior  Geography.  In  the  press. 

Geography  for  Schools,  by  A.  Hughes.    Crown  8vo.     2s.  6d. 


Hindu  Manners,  Customs,  and  Ceremonies.     BytheABSE 

J.  A.  Dubois.  Translated  and  edited  with  notes,  corrections,  and  biography, 
by  H.  K.  Beauchamp.  With  a  prefatory  note  by  F.  Max  MBller,  and  a 
portrait.  Third  edition.  Crown  8vo.  6s.  net.  Also  on  India  Paper.  7s.  6d. 
net. 

The  MelanesianS,  studies  in  their  Anthropology  and  Folk-Lore.  By 
R.  H.  Codrington.     8vo.     16s. 

Iceland  and  the  Faroes.     By  N.  Annanbale.    with  twenty-four 

illustrations  and  an  appendix  on  the  Celtic  Pony,  by  F.  H.  A.  Marshall. 
Crown  8vo.     45.  6d.  net. 

The  Masai,  their  Language  and  Folk-lore.    By  A.  c.  Homs. 

With  introduction  by  Sir  Charles  Eliot.  8vo.  With  27  full-page  illustra- 
tions and  a  map.     14s.  net. 

Celtic  Folklore  :  Welsh  and  Manx.    By  J.  Rhys.  Two  volumes. 

8vo.    £1  Is. 

Studies  in  the  Arthurian  Legend.    By  J.  Rhys.   svo.    12s.  6d. 

The  Mediaeval  Stage,  from  classical  times  through  folk-play  and 
minstrelsy  to  Elizabethan  drama.  ,By  E.  K.  Chasibers.  With  two  illustra- 
tions.    Svo.    £1  5s.  net. 
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PHILOSOPHY 

Modern  Philosophy 

Bacon's  Novum  Organum,  edited,  with  introduction,  notes,  etc, 
by  T.  Fowler.     Second  edition.    8vo.     15s. 

Novum    Organum,  edited,  with  notes,  by  G.  W.  Kitchiit. 
8vo.     9s.  6d. 

Bentham's  Introduction  to  the  Principles  of  Morals  and 

Legislation.     Crown  8vo.     6s.  6d. 

The  Works  of  George  Berkeley,  formerly  Bishop  of  Cloyne.    With 
prefaces,  annotations,  appendices,  and  an  account  of  his  Life  and  Philosophy, 
by  A.  C.  Fraser.     New  edition  (1901)  in  crown  8vo.     Four  volumes.     £1  4s. 
Some  copies  of  the  8vo  edition  of  the  Life  are  still  on  sale,  price  16s. 

Selections  from  Berkeley,  with  introduction  and  notes,  for  the  use  of 
Students.     By  the  same  Editor.     Fifth  edition.    Crown  Svo.    7s.  6d. 

The  Cambridge  PlatOnistS  :  being  selections  from  the  Writings  of 
Benjamin  Whichcote,  John  Smith,  and  Nathanael  Culverwel,  with  introduc- 
tion by  E.  T.  Campagnac.     Crown  Svo.     6s.  6d.  net. 

Leibniz's  Monadology  and  other  Philosophical  Writings,  translated, 
with  introduction  and  notes,  by  R.  Latta.     Crown  8vo.     8s.  6d. 

Locke's     Essay     concerning     Human    Understanding. 

Collated  and  annotated  with  prolegomena,  biographical,  critical,  and  historical, 
by  A.  C.  Fbaser.     Two  volumes.     Svo.    £\  12s. 

Locke's  Conduct  of  the  Understanding.    Edited  byT.  Fowler. 

Extra  fcap  8vo.    2s.  6d. 

A  Study  in  the  Ethics  of  Spinoza,    By  h.  h.  Joachim,    svo. 

lOs.  6d.  net. 

Hume's  Treatise  on  Human  Nature,  reprinted  from  the  original 

edition  in  three  volumes,  and  edited  by  L.  A.  Selby-Bigge.    Second  edition. 
Crown  Svo.    6s.  net. 

Hume's  Enquiry  concerning  the  Human  Understanding, 

and  an  Enquiry  concerning  the  Principles  of  Morals.     Edited  by  L.  A. 
Selbt-Bigge.    Crown  Svo.    Second  edition.    6s.  net. 

British  Moralists,  being  Selections  from  writers  principally  of  the 
eighteenth  century.  Edited  by  L.  A.  Selby-Bigge.  Two  volumes.  Crown 
8to.  13s.  net.  Uniform  with  Hume's  Treatise  and  Enquiry,  and  Berkeley's 
Works. 

Butler's  Works,  edited  by  W.  E.  Gladstone.  Two  volumes.  Medium 
Svo,  14s.  each,  or  Crown  Svo,  10s.  6d.  (Also,  separately— Vol.  I  (Analogy), 
5s.  6d.     Vol.  II  (Sermons),  5s. 
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Recent  Philosophy 

The  Logic  of  Hegel,  translated  from  the  Encyclopaedia  of  the  Phflo- 
sophlcal  Sciences,  with  Prolegomena,  by  W.  Wallace.  Second  edition. 
Two  volumes.    Crown  8vo.     10s.  6d.  each. 

Hegel's  Philosophy  of  Mind,  translated  fromEncyclopaedia  of  Philo- 
sophical Sciences,  with  five  introductory  essays,  by  W.  Wallace.  Crown  8vo. 
10s.  6d. 

Lotze's  Logic,  in  Three  Books,  of  Thought,  of  Investigation,  and  of 
Knowledge.   Translated  by  B.Bosanquet.    Seconded.   2  vols.   Cr.  8vo.    12s. 

Lotze's  Metaphysic,  in  Three  Books,  Ontology,  Cosmology,  and 
Psychology.   Translated  by  B.  Bosan(iuet.    Seconded.   2  vols.  Cr.  8vo.   12s. 

BluntSchU's  Theory  of  the  State.  Translated  from  the  sixth 
German  edition.     Third  edition,  1901.     Crown  8vo,  half-bound.     8s.  6d. 

Green's  Prolegomena  to  Ethics.  Edited  by  A.  c.  Bradlet.  Fourth 

edition.     Crown  8vo.     7s.  6d. 

Types   of  Ethical  Theory,  by  J.  Mabtineau.     Third  edition.     Two 

volumes.     Crown  8vo.     15s. 

A  Study  of  Rehgion  :  its  Sources  and  Contents.  By  the  same 
author.     Second  edition.     Two  volumes.     Crown  8vo.     15s. 

The  Principles  of  Morals.  By  T.  Fowler  and  J.  M.  Wilson.  8vo. 
14s.     Also,  separately— Part  I,  3s.  6d.     Part  II,  10s.  6d. 

Logic;  or,  The  Morphology  of  Knowledge.   ByB.  Bosaxquet. 

Two  volumes.    8vo.     £1  Is. 

Lectures  and  Essays  on  Natural  Theology  and  Ethics. 

By  W.  Wallace.      Edited,  with  biographical  introduction,  by  E.  Caibd. 
With  portrait.     8vo.     12s.  6d. 

Studies  in  History  and  Jurisprudence.    By  Rt.  Hon.  J.  Bbyce. 

1901.     2  vols.     8vo.     £\  Ss.  net. 

The  Theory  of  Good  and  Evil.    By  H.  Rashdall.   svo.   2  vols. 

In  the  Press. 

The  Herbert  Spencer  Lecture.     DeUvered  at  Oxford,  March, 

1905,  by  Fbederic  Harbison.     8vo,  paper  covers,  2s.  net. 
An  Introduction  to  Logic.    By  H.W.  B.  Joseph.     Svo.    9s.  6d.  net. 
Essay  on  Truth.      By  H.  H.  Joachim.     Svo.     6s.  net. 

Elementary  Logic 
The  Elements  of  Deductive  Logic.     By  T.  Fowler.   Tenth 

edition,  with  a  collection  of  examples.     Extra  fcap  8vo.    3s.  6d. 
The  Elements  of  Inductive  Logic.     By  the  same,    sixth  edition. 
Extra  fcap  8vo.     6s.  In  one  voliune  with  Deductive  Logic,  7s.  6d. 
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Jurisprudence 
Bentham's   Fragment  on   Government.      Edited  by  F.  c. 

Montague.     8vo.     7s.  6d. 

Bentham's  Introduction  to  the  Principles  of  Morals  and 

Legislation.     Second  edition.     Crown  8vo.     6s.  6d. 

Studies  in  History  and  Jurisprudence.     By  the  Right  Hon. 

James  Bryce.     1901.     Two  volumes.     8vo.     £1  5s.  net. 

The  Elements  of  Jurisprudence.     By  T.  E.  Holland.     Tenth 

edition.     1906.     8vo.     10s.  6d. 

Elements  of  Law,  considered  with  reference  to  Principles  of  General 
Jurisprudence.  By  Sir  W.  Markby,  K.C.I. E.  Sixth  edition  revised,  1905. 
8vo.     12s.  6d. 

Roman  Law 
Imperatoris   lustiniani   Institutionum  Libri  Quattuor; 

■  with  introductions,  commentary,  and  translation,  by  J.  B.  Moyle.  Two 
volumes.  8vo.  Vol.  I  (fourth  edition,  1903),  16s.  ;  Vol.  II,  Translation 
(fourth  edition,  1906),  6s. 

The  Institutes  of  Justinian,  edited  as  a  recension  of  the  institutes 
of  Gaius.     By  T.  E.  Holland.     Second  edition.     Extra  fcap  8vo.     Ss. 

Select  Titles  from  the  Digest  of  Justinian.    By  t.  e.  Holland 

and  Ci  L.  Shadwell.     8vo.     14s. 
Also,  sold  in  parts,  in  paper  covers  :  Part  I,  Introductory  Titles.     3s.  6d. 
Part  II,  FamUy  Law.    Is.     Part  III,  Property  Law.    2s.  6d.     Part  IV, 
Law  of  Obligations.      No.  1.     3s.  6d.      No.  2.     4s.  6d. 

Gai  Institutionum  luris  Civilis  Commentarii  Quattuor : 

with  a  translation  and  commentary  by  the  late  E.  Poste.     Fourth  edition. 

Revised  and  enlarged,  by  E.  A.  Whittuck,  with  an  historical  introduction 

by  A.  H.  J.  Greenid&e.    8vo.     16s.  net. 
Institutes    of   Roman    I^aw,    by  R.  Sohm.       Translated  by  J.  C. 

Ledlie  :  with  an  introductory  essay  by  E.  Gruebek.     Second  edition.     1901. 

8vo.   18s. 
Infamia  ;    its  place  in   Roman  Public  and  Private  Law.       By  A.  H.  J. 

Greenidge.     8vo.     10s.  6d. 

Legal  Procedure  in  Cicero's  Time.     By  a.  h.  j.  Greenidge. 

8vo.     £1  Is. 

The  Roman  Law  of  Damage  to  Property:  being  a  commentai-y 

an  the  title  of  the  Digest '  Ad  Legem  Aquiliam '  (ix.  9),  with  an  introduction 
to  the  study  of  the  Corpus  luris  Civilis.     By  E.  Grueber.     8vo.     10s.  6d. 

Contract  of  Sale  in  the  Civil  I>aw.  By  J.  b.  Moyle.  svo.  los.  6d. 
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English  Law 


Principles  of  the  EngUsh  Law  of  Contract,  and  of  Agency  in 

its  relation  to  Contract.    By  Sir  W.  R.  Anson.    Eleventh  edition.    1906.    8vo. 
10s.  6d. 

Law  and  Custom  of  the  Constitution.    By  the  same,    in  two 

parts. 

Part  I,   Parliament.     Third  edition.     8vo.     12s,  6d. 
Part  II.   The  Crown.     Third  edition  in  preparation. 

Calendar  of  Charters  and  RoUs,  containing  those  preserved  in  the 
Bodleian  Library.     8vo.     £1  lis.  6d. 

Introduction  to  the  History  of  the  Law  of  Real  Property. 

By  Sir  K.  E.  Digby.     Fifth  edition.     8vo.     12s,  6d. 

Handbook  to  the  Land-Charters,  and  other  Saxonlc  Documents, 
By  J.  Eakle.     Crown  8vo.     16s. 

Fortescue's  Difference  between  an  Absolute  and  a  Limited 

M.Onarchy.      Text  revised  and  edited,  with  introduction,  etc,  by  C. 
Plummer.     8vo,  leather  back.     12s.  6d. 

Legislative  Methods  and  Forms.     By  sir  c.  p.  Ilbeht,  k.c,s.i. 

1901.     8vo,  leather  back.     16s. 

Modern  Land  Law.    By  e.  Jenks.    svo.    iss. 

Essay   on   Possession   in   the   Common   Law.     By  sir  F. 

Pollock  and  Sir  R.  S.  Whight.     Svo.     8s.  6d. 

Outline  of  the  Law  of  Property.    By  T.  Raleigh,   svo,    ts.  ed, 

ViUainage  in  England.     ByP.ViNOGHADorr.     8vo,  leather  back,    16s. 

Law  in  Daily  Life.  By  Rud.  von  Jhering.  Translated  with  Notes 
and  Additions  by  H.  Goudy.     Crown  Svo.     3s.  6d.  net. 

Cases  illustrating  the  Principles  of  the  Law  of  Torts. 

with  table  of  all  Cases  cited.     By  F.  R.  Y.  Radcliffe  and  J.  C.  Miles.     Svo. 
1904.     12s.  6d.  net. 

Constitutional  Documents 

Select  Charters  and  other  illustrations  of  English  Constitutional  History, 
from  the  earliest  times  to  Edward  I.  Arranged  and  edited  by  W.  Stubbs^ 
Eighth  edition.     1900.     Crown  Svo.     8s.  6d. 

Constitutional  Documents  of  the  Puritan  Revolution,  selected  and, 
edited  by  S.  R.  Gardinek.     Third  edition.     Crown  Svo.     10s.  6d. 

Select   Statutes  and  other   Constitutional  Documents, 

illustrative  of  the  reigns  of  Elizabeth  and  James  I.      Edited  by  G.  W, 
Protheuo.     Second  edition.     Crown  Svo.     10s.  6d. 
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International  Law 

International  Law.  By  W.  E.  Hall.  Fifth  edition  by  J.  B,  Atiay. 
1904.     8vo.    £1  Is.  net. 

Treatise  on  the  Foreign  Powers  and  Jurisdiction  of  the 

British  Crown.      By  W.  E.  Hall.     Svo.     lOs.  6d. 

The  European  Concert  in  the  Eastern  Question,  a  coUeetion 

of  treaties  and  other  public  acts.     Edited,  with  introductions  and  notes,  by 
T.  E.  Holland.     Svo.     12s.  6d. 

Studies  in  International  Law.    By  T.  E.  Holland,   svo.    los.  ed. 
GentiUs  Alberici   de   lure   BeUi   Libri  Tres  edidit  T.  e. 

Holland.     Small  quarto,  half-morocco.    £1  Is. 

The  Law  of  Nations  considered  as  Independent  Political  Copimunities. 
By  Sir  T.  Twiss,  Part  I.  On  the  rights  and  duties  of  nations  in  time  of 
peace.     New  edition,  revised  and  enlarged.     Svo.     15s. 

Colonial  and  Indian  Law 
British  Rule  and  Jurisdiction  beyond  the  Seas.    By  the  late 

Sir  H.  Jenkyns,  K.C.B.,  with  a  preface  by  Sir  C.  P.  Ilbert,  and  a  portrait 
of  the  author.     1902.     Svo,  leather  back.     15s.  net. 

Cornewall-Lewis's  Essay  on  the  Government  of  Depen- 
dencies.    Edited  by  C.  P.  Lucas,  C.B.    Svo,  leather  back.    14s. 

An  Introduction  to  Hindu  and  Mahommedan  Law  for 

the  use  of  students.     1906.     By  Sir  W.  Markby,  K.C.I.E.     6s.net. 

Land-Revenue  and  Tenure  in  British  India.    By  B.  h. 

Baden-Powell,  C.I.  E.     With  map.     Crown  Svo.     Ss. 

Land-Systems  of  British  India,  being  a  manual  of  the  Land- 
Tenures,  and  of  the  systems  of  Land-Revenue  administration.  By  the  same. 
Three  volumes.     Svo,  with  map.     £3  3s. 

The  Government  of  India,  being  a  Digest  of  the  statute  Law  relating 
thereto,  with  historical  introduction  and  illustrative  documents.  By  Sir  C.  P. 
Ilbert,  K.C.S.I.     (New  edition  in  preparation.) 

Anglo-Indian  Codes,  by  Whitley  Stokes.     Svo. 

Vol.  I,  Substantive  Law.    £1  10s.      Vol.  II,  Adjective  Law.    £1  15s. 
1st  supplement,  2s.  6d.     2nd  supplement,  to  1891,  4s.  6d.     In  one  vol.,  6s.  6d. 

The  Indian  Evidence  Act,  with  notes  by  sir  w.  Mabkby,  k.c.i.e. 

Svo.  3s.  6d.  net  (published  by  Mr.  Frowde). 
Corps  de  Droit  Ottoman  :  un  Recuell  des  Codes,  Lois  Rfeglements, 
Ordonnances  et  Actes  les  plus  importants  du  Droit  Int^rieur,  et  d'Etudes, 
sur  le  Droit  Coutumier  de  rErapire  Ottoman.  Par  George  Young.  Seven 
vols.  Svo.  Part  I  (Vols.  I-III),  cloth,  £2  17s.  6d.  net;  paper  covers, 
£2  12s.  6d.  net,  published :  Part  II  (Vols.  IV- VII),  cloth,  £1  17s.  net,  paper 
covers,  £1  lis.  6d.  net,  in  the  press.  Parts  I  and  II  can  be  obtained,  sepa^ 
rately,  but  the  cost  of  either  Part,  bought  alone,  will  be  £2  12s.  6d.  net  in 
paper  covers,  or  £2  17s.  6d.  net  in  cloth. 
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Political  Science  and  Economy 

For  Bryce's  Studies  and  other  books  of  general  jurisprudence  and  political 
science,  see  p.  13. 

Industrial  Organization  in  the  16th  and  17th  Centuries. 

By  G.  Unwin.     8vo.     7s.  6d.  net. 

Relations  of  the   Advanced   and   Backward   Races   of 

Mankind,  the  Romanes  Lecture  for  1902.     By  J.  Bryce.     8vo.     2s.  net. 

Comewall-Lewis's   Remarks    on   the   Use   and   Abuse 

of  some    Political    Terms.      New  edition,  with  introduction  by 
T.  Raleigh.     Crown  8vo,  paper,  3s.  6d.  ;  cloth,  is.  6d. 

Adam  Smith's  Wealth  of  Nations.     Edited  by  J.  E.  Thokold 

Rogers.     Two  volumes.     8vo.     £1  Is. 

Adam    Smith's     Lectures    on  Justice,  Police,  Revenue  and  Arras. 
Edited  with  introduction  and  notes  by  E.  Cannan.     8vo.     10s.  6d.  net. 

Bluntschli's    Theory    of    the    State.      Translated  from  the  sixth 
German  edition.     Third  edition.     1901.     Crown  8vb,  half-bound.     8s.  6d. 

Co-operative    Production.      By  B.  Jones.      with  preface  by  A.  H. 
Dyke-Acland.     Two  volumes.     Crown  8vo.     ISs. 

Elementary  Political  Economy.    By  E.  Cannan.   Fourth  edition. 

Extra  fcap  8vo,  is. 

Elementary  Politics.      By  T.  Raleigh.     Sixth  edition  revised.     Extra 
fcap  8vo,  stiff  covers,  is. 

A   Geometrical   Political   Economy.      Being  an  elementary 

Treatise  on  the  method  of  explaining  some  Theories  of  Pure  Economic 
Science  by  diagrams.     By  H.  Cunynghame,  C.B.     Cr.  8vo.     2s.6d.net. 

The  Elements  of  Railway  Economics.     By  w.  m.  Acworth. 

Crown  8vo.     Second  impression.    2s.  net. 

Economic  Documents 
Ricardo's  Letters  to  Malthus  (1810-1823).     Edited  by  J.  Bonar. 

8vo.     7s.  6d. 

Letters  to  Trower  and  others  (1811-1823).     Edited 

by  J.  Bonar  and  J.  H.  Hollander.     8vo.     7s.  6d. 

Lloyd's  Prices  of  Corn  in  Oxford,  is83-i83o.    8vo.    is. 

The   History  of  Agriculture   and  Prices   in   England, 

A.D.  1259-1793.     By  J.  E.  Thobold  Rogers. 

Vols.  I  and  II  (1259-1400).     8vo.     £2  2s. 

Vols.  Ill  and  IV  (1401-1582).     8vo.     £2  10s. 

Vols.  V  and  VI  (1583-1702).     8vo.     £2  10s. 

Vol.  VII.     In  two  Parts  (1702-1793).     8vo.     £2  10s. 

First  Nine  Years  of  the  Bank  of  England.  By  the  same.   svo. 

8s.  6d. 
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